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OP 

APPEALS    HEARD    BY   EEFEREES. 


[The  earlier  cases,  marked  with  an  asterish,  mere  heard  prior  to  the 
arrangement  with  Mr.  Pretty,  and  were  not  reported  iy  him.  These 
Reports  were  obtained  from  various  sources,  and  are  included  in  order 
that  the  puhlication  may  Ve  as  complete  as  possible. 1^ 


Before  Howaed  Maetin,  Esq.,  Referee,  22nd  November,  1911. 

*COMMISSIONBES   OP  IKLAKD  REVENUE  AND   EAEL   FiTZWILLIAM. 

Revbesion  Duty — Value  op  Licence  not  to  be  taken 
INTO  Account. 

A  somewhat  important  point  as  to  the  incidence  of  reversion  duty  under 
the  Finance  Act,  in  the  ahoTe  case,  was  recently  refen'ed  on  appeal  to 
Mr.  Howard  Martin,  one  of  the  panel  of  Referees. 

The  facts  were  that,  on  6th  April  last,  there  fell  in  to  Lord  Fitzwilliam 
the  reversion  of  a  lease  for  fifty  years  of  a  plot  of  land  upon  which  during 
the  term  of  the  lease  a  messuage  had  been  erected  which  was  afterwards 
licensed,  and  is  now  the  GrifSn  Inn,  Norton,  Malton. 

The  amended  provisional  valuation,  including  the  value  of  the  licence, 
was  accepted. 

The  Inland  Revenue  then  assessed  the  value  of  the  property  for 
reversion  duty,  including  the  value  of  the  licence  ;  but  on  behalf  of 
Lord  Fitzwilliam  it  was  contended  that  the  value  of  the  licence  should  be 
excluded  in  arriving  at  the  total  value  for  the  purpose  of  assessment  of 
reversiqu  duty,  and  it  was  on  this  point  the  matter  went  fo  the  Referee. 

On  behalf  of  Lord  Fitzwilliam  it  was  contended  that  imder  the  Finance 
Act  "land"  only  was  assessable,  and  that  the  licence  or  its  value  did  not 
come  within  the  definition  of  "land  "as  used  in  the  Finance  Act,  1910, 
and  the  Interpretation  Act,  1889  ;  that  it  was  really  part  of  the  "  goodwill," 
and  not  real  estate  ;  that  it  was  personal  and  might  be  removed  by  the 
holder  to  other  premises  or  sold  separately ;  and  that  nothing  of  such  a 
personal  character  was  liable  for  duty  under  this  Act.  It  was  also  con- 
tended that  the  provision  in  Section  25  (4)  (d)  of  the  Finance  Act — that 


any  part  of  the  total  value  attributable  to  goodwill  or  other  matter  personal 
to  the  owner,  occupier,  &o.,  should  be  deducted  from  the  total  value  to 
arrive  at  the  assessable  site  value — was  intended  to  prevent  anyone  being 
taxed  on  the  value  of  his  goodwill,  Lc,  but  not  to  imply  that  anything 
should  be  included  in  the  total  value  which  the  phraseology  of  the  Finance 
Act  and  Interpretation  Act  distinctly  exclude. 

The  contention  of  the  Commissioners  was  that,  as  reversion  duty  was 
assessable  on  the  "  total  value,"  and  as  goodwill  formed  a  deduction  from 
"  total  value  "  to  arrive  at  assessable  site  value  (if  it  had  been  taken  into 
account  in  arriving  at  total  value),  the  inference  was  that,  for  the  purpose 
of  increment  value  duty,  it  would  not  form  a  deduction  from  "  gross  value  " 
to  arrive  at  "  total  value,"  but  that  "  total  value  "  practically  included  the 
value  of  goodwill  or  licence,  and  was  therefore  to  be  considered  in  the 
assessment  of  reversion  duty,  which  differed  from  iBcrement  value  duty, 
the  latter  being  assessable  only  on  the  "  assessable  site  value  "  as  a  basis. 

The  Referee  has  now  given  his  decision,  which  is  :  "  That  the  value  of 
"  the  licence  to  use  the  dwelling-house  on  the  land  in  question  as  a  public- 
"  house  ought  not  to  be  included  in  the  'total  value '  of  the  land,  and 
"  should  not  therefore  be  considered  as  an  element  in  determining  the 
"  value  of  the  land  for  the  purpose  of  assessing  '  reversion  duty.'" 


Before  Thomas  Binnie,  Junb.,  Esq.,  Referee,  8th  January,  1912. 

*Teustees  of  Gboegb  Hbkbbrt  (deceased)  and  Commissioners 
OP  Inland  Eevenuk 

Minus  Values  in  Pbovisional  Valuations. 

An  appeal  as  to  the  validity  of  recording  minus  assessable  site  values 
under  Section  25  of  the  Finance  Act  was  recently  heard  before  one  of  the 
Scotch  Eeferees,  the  appellants  being  the  trustees  of  the  late  George 
Herbert.  The  appeal  was  directed  against  the  entry  in  a  provisional 
valuation  of  certain  tenements  in  Glasgow,  as  having  an  assessable  site 
value  of  minus  £545.  No  objection  was  raised  to  the  other  figures  in  the 
valuation.  The  appellants  argued  that  in  cases  where  the  deductions  from 
the  total  value  to  arrive  at  the  assessable  site  value  exceed  the  total  value, 
the  assessable  site  value  should  be  entered  as  nil.  The  Referee  decided 
that  the  original  site  value  of  the  land  forming  the  subject  of  the  appeal 
was  minus  £545,  as  contended  by  the  Inland  Revenue  authorities  ;  but  the 
point  being  a  legal  one,  he  went  on  to  say  that,  in  the  event  of  it  being 
decided  by  a  competent  Court  of  Law  that  a  minus  original  assessable  site 
value  was  illegal  under  the  Act,  he  fixed  the  original  assessable  site  value 
of  the  land  m  question  at  tiil.  The  Referee  confessed  that  he  could  not 
see  how  the  10  per  cent,  allowance  under  Section  3  (5)  was  to  be  made  in 
these  cases,  and  stated  that  the  Solicitor-General  had  frankly  admitted  this 
difficulty. 


Before  Percival  Tuckbtt,  Esq.,  Referee,  Wth  August,  1911. 

'Trustees  op  Sir  Robert  Peel's  Settled  Estates  and 
commissionbes  op  inland  revenue. 

Mineral  Rights  Duty — Subpace  Rents. 

The  trustees  of  Sir  Robert  Peel's  settled  estates  have  snccessfully 
appealed  against  an  assessment  for  mineral  rights  duty  served  upon  them 
in  respect  of  the  surface  rent  paid  to  them  for  land  used  for  the  purposes 
of  a  colliery  yard  and  spoil  banks.  The  appeal  was  based  upon  the  con- 
tention that  mineral  rights  duty  was  confined  by  Section  20  of  the  Finance 
Act  to  a  rate  of  l.v.  in  the  £  "  on  the  rental  value  of  all  rights  to  work 
'•  minerals  and  of  all  mineral  wayleaves,"  and  that  surface  rents,  such  as 
those  upon  which  the  assessment  was  proposed,  were  not  covered  by  the 
words  of  that  section  any  more  than  land  used  for  miners'  cottages,  coke 
ovens,  ifcc,  would  be.  The  official  view,  on  the  other  hand,  was  that  the 
expression  "  right  to  work  minerals  "  covered  every  kind  of  right  which 
might  ordinarily  be  included  in  a  mineral  lease,  and  that  the  use  of  the 
surface  for  the  purposes  named  was  necessary  for  the  working  of  the  mine, 
was  included  in  the  mining  lease  (which  is  defined  by  Section  24),  and 
could  not  be  separated  for  assessment  purposes  from  other  payments  of  a 
similar  character. 

The  Referee  gave  his  award  in  favour  of  the  trustees,  and  the  Inland 
Revenue  authorities  gave  notice  of  appeal  to  the  High  Court.  This 
appeal,  however,  has  not  been  proceeded  with,  and  the  trustees  have  now 
heard  ofScially  from  the  solicitor  to  the  Inland  Revenue  that  the  claim  for 
mineral  right  duty  in  respect  of  the  use  of  portion  of  surface  land  has 
been  abandoned. 


Before  Sir  Alexander  Stenning,  Referee,  5th  February,  1912. 

*T.  C.  Hewitt  and  the  Commissioners  op  Inland  Revenue. 

Increment  Value  Duty — Ascertainment  op  Value  on 
Occasion. 

In  this  case  the  appellant,  having  purchased  a  leasehold  house  in 
July,  1910,  for  £400,  resold  it  within  a  few  days  for  £425.  The  ofBcial 
valuer  acting  upon  the  instructions  to  valuers,  now  commonly  known  as 
the  "  white  paper  instructions,"  claimed  that  the  additional  £25  must  be 
attributed  to  an  improvement  in  the  site  value,  and  that  increment  value 
duty  was  therefore  payable. 

The  appeal  was  based  upon  the  ground  that  no  increment  in  the  site 
value  of  the  premises  took  place  on  the  occasion  of  the  sale ;  that 
alternatively,  if  there  were  any  such  increment  in  the  site  value,  which 
was  not  admitted,  it  was  the  proportion  of  the  net  profit  on  the  sale  which 
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the  original  site  value  of  the  property  bore  to  the  total  value  on  the 
occasion  ;  and  that  alternatively,  in  calculating  the  duty,  proper  deductions 
were  not  made  on  the  occasion  in  accordance  with  Section  2  of  the  Act, 
in  respect  of  matters  referred  to  in  Section  25,  including  inter  alia 
expenditure  of  money  incurred  in  costs  of  purchase  and  sale  and  stamp 
duties,  and  for  other  matters  personal  to  persons  interested  in  the  said 
and. 

The  Referee  decided  that  there  was  no  increment  in  the  site  value  on 
the  occasion. 


Before  3.  G.  Drew,  Esq.,  Rf-feree,  5tA  December,  1911. 

*r.  c.  coodb  and  the  commissioners  of  inland  revenue. 

Reversion  Duty — Consideration  fob  Lease. 

A  lease  for  lives  was  granted  in  1847  on  a  yearly  rent  of  10«.  &d.,  a 
fine  of  £10  being  paid.  The  property  leased  was  a  plot  of  ground  on 
which  the  lessee  had  lately  erected  a  small  cottage  and  buildings.  In 
June,  1910,  on  the  death  of  the  last  life,  the  property  fell  in  to  the  lessor. 

The  dispute  was  as  to  the  total  value  at  the  date  of  the  grant  of  the 
lease.  Section  13  of  the  Finance  Act. 

The  Commissioners  converted  the  fine  of  £10  into  a  yearly  rent  on  the 
.5  per  cent,  table  of  the  expectation  of  a  life  aged  twenty,  the  resultant  of 
Us.  per  annum  was  added  to  the  rent  of  10s.  %d.  giving  a  total  annual 
rent  equivalent  of  £1  is.  Qid.,  this  was  then  capitalised  at  20  years' 
purchase  giving  a  total  value  of  £24  10«.  The  appellant  claimed  that  the 
rent  received  was  a  merely  nominal  one,  and  that  part  of  the  consideration 
for  granting  the  lease  was  the  outlay  made  by  the  lessee.  The  case  would 
seem  to  have  depended  upon  whether  the  building  done  by  the  lessee  was 
equivalent  to  a  payment  made  in  consideration  of  the  lease,  and  as  the 
answer  to  this  question  was  in  the  negative,  the  Referee  decided  that 
the  assessment  was  not  illegal,  that  the  total  value  had  been  properly 
calculated,  and  that  the  rent  reserved  was  not  merely  a  nominal  one. 


Before  H.  M.  Cobb,  Esq.,  Referee,  \9th  and  2'\st  February,  1912. 

*Whidboene  and  the  Commissioners  op  Inland  Revenue. 

Deductions  under  Section  25  (4)  (c).- 

The  above  appeal  had  reference  to  differences  of  opinion  as  to  the 
various  values  inserted  in  the  provisional  valuation,  but  a  wider  question 
was  raised  by  a  claim  on  the  part  of  the  appellant  that  a  deduction  should 
be  allowed  in  respect  of  land  appropriated  for  streets,  roads,  &c. 


The  Referee  decided  that  an  allowance  in  this  respect  should  be  made. 

He  decided  that  the  full  site  value  was  £90  instead  of  £78  as  given  in 
the  provisional  valuation,  and  of  this  £90  he  decided  that  £3S  10s.  was 
attributable  to  works  executed,  capital  expenditure,  appropriation  of  land 
for  streets,  roads,  &c.,  taken  together. 


Before  J.  GOTJLD  Drew,  Esq.,  Referee^  Wi  and  9th  March,  1912. 

*Meb.  Buchasan  akd  the  Commissioners  of  Inland  Revenue. 

Increment  Value  Duty — Ascertainment  of  Value  on 
Occasion. 

In  this  case  a  house  at  Plymouth  was  sold  on  29th  September,  1910,  by 
Mrs.  Buchanan  to  the  Trustees  of  the  Devon  and  Cornwall  Training 
School  and  Home  for  Nurses  for  £1,000.  In  January,  1911,  a  provisional 
valuation  under  the  Finance  Act  was  made,  the  gross  value  being  put  at 
£750,  and  the  original  assessable  site  value  at  £190,  the  sum  of  £560  being 
deducted  in  respect  of  buildings,  &c. 

In  February,  1911,  the  valuation  on  the  occasion  was  made,  £1,000, 
the  amount  of  the  consideration  for  the  transfer  being  taken  as  the  total 
and  gross  value.  The  same  deduction,  £560,  was  made,  and  the  balance  of 
£440  was  entered  as  the  site  value  on  the  occasion,  a  claim  in  respect  of 
an  increase  of  £250  in  site  value  being  the  result. 

The  Referee  decided  that  there  was  no  change  in  value  between  April, 
1909,  and  September,  1910,  and  consequently  that  no  increment  value  duty 
was  payable. 


Before  SiK  Alexander  Stenning,  Referee,  15th  March,  1912. 

*STEPNEy  AND    BOW  FOUNDATION  AND  THE  COMMISSIONERS 

OF  Inland  Revenue. 
Reversion  Duty— Total  Original  Value. 

In  May,  1910,  the  lessee  of  Nos.  1  to  6,  Coborn  Street,  Bow,  surrendered 
the  lease  of  that  property  in  consideration  of  being  relieved  from  all 
claims  under  the  lease,  which  would  not  otherwise  have  terminated  till 
March,  1917. 

The  lease  was  for  94J  years  from  September,  1822,  at  a  rent  of  £24 
per  annum,  coming  into  effect  after  the  first  year.  It  was  granted  in  con- 
sideration of  the  lessee  having  erected  six  houses  on  the  land  under  a 
building  agreement.  The  Governors  of  the  Foundation  claimed  that  the 
total  value  on  the  surrender  of  the  lease  was  £3,150,  and  that  the  total 
value,  as  measured  by  the  consideration  at  the  commencement  of  the 
lease,  was  £3,341. 
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The  official  view,  however,  was  that  the  original  total  value  was  only 
£625,  an  amount  arrived  at  by  capitalising  the  rent  reserved,  and 
deducting  the  cost  of  copyhold  enfranchisement. 

The  appeal  was  based  upon  the  following  considerations  : — 

(1)  That  the  total  original  values  had  not  been  properly  ascertained 
on  the  basis  of  the  rent  reserved  and  payments  made  in  con- 
sideration of  the  lease ; 

(2)  That  the  amount  expended  by  the  lessee  prior  to  the  grant  of  the 
lease  was  a  payment  made  in  consideration  of  the  said  lease 
within  the  meaning  of  Section  13  (2)  of  the  Finance  (1909-10) 
Act,  1910;  and 

(3)  Alternatively,  that  the  rent  reserved  by  the  said  lease,  namely, 

£4  per  annum  for  each  of  the  said  six  houses  (Coborn  Lodge  not 
being  then  erected),  was  a  nominal  rent  only,  and  that  the  value 
of  the  lessee's  covenant  or  undertaking  to  erect  the  said  houses 
contained  in  the  agreement  for  the  grant  of  the  lease  mnst  be 
taken  into  account  under  the  said  Section  13  (2)  of  the  Finance 
(1909-10)  Act,  1910,  as  a  payment  made  in  consideration  of  the 
said  lease. 

The  Referee's  decision  upheld  the  assessment  of  the  Commissionere, 
being  adverse  to  the  contentions  of  the  appellants  on  all  three  points. 


Before  J.  McCLiRE  Claekb,  Esq.,  Referee,  9f A  ^-  10th  Fel.iiary,  1912. 

*E.  J.  LUMBDEN  AND  THE  COMMISSIONEKS  OP  INLAND  EEVENUE. 

Increment  Value  Duty — "  Statutoet  Site  Value." 

This  case  is  of  special  interest  as  it  raises  the  question  of  the  legality 
of  the  instructions  issued  by  the  Inland  Revenue  Department  to  the 
valuation  staff  for  ascertaining  site  value  on  "  occasions."  It  will  be 
remembered  that  the  effect  of  these  instructions  would  be  to  enable 
increment  value  duty  to  be  collectible  in  aU  cases  where  there  had  been 
either — 

(a)  An  increase  in  the  value  of  the  site  as  compared  with  the  original 

site  value ;  or 
(J)  The  unit  of  valuation  (or  an  interest  therein)  had  actually  been 
sold  for  more  than  it  was  worth  at  the  time. 

In  August,  1910,  a  certain  house  and  shop  was  sold  for  £750,  and  in 
February,  1911,  a  provisional  valuation  was  served,  putting  the  gross 
Value  in  April,  1909,  at  £658,  and  the  original  assessable  site  value  at 
£105,  the  difference  between  the  gross  value  and  the  full  site  value  being 
entered  at  £430.  No  appeal  was  made  against  this  provisional  valuation, 
which  accordingly  became  established. 

Although  witnesses  on  both  sides  agreed  that  there  had  been  no 
increiise  in  the  actual  value  of  the  site  between  April,  1909,  and  the  date 


of  the  sale,  the  Commissioners  claimed  that  there  had  been  an  increase  in 
the  "  statutory  site  value,"  and  that  increment  value  duty  was  therefore 
due.  Their  figures  were  :  Gross  value,  £750  ;  difference  between  gross 
value  and  divested  value,  £430,  as  in  the  provisional  valuation  ;  deduction 
for  works  executed,  £90,  as  in  provisional  valuation ;  site  value  on  the 
occasion,  £230. 

The  appellants,  on  the  other  hand,  claimed  that  this  method  of  calcu- 
lating the  site  value  on  the  occasion  was  incorrect ;  that  under  the  Act  the 
gross  value  of  the  land  on  the  occasion  was  represented  by  the  consideration 
paid ;  that  from  the  gross  value  as  thus  ascertained  the  full  site  value 
should  be  calculated  in  accordance  with  Section  25  (2)  of  the  Act,  the 
difference  between  the  two  providing  the  first  deduction  in  arriving  at  the 
assessable  site  value  on  the  occasion,  under  Section  25  (4).  • 

The  Beferee  gave  his  decision  in  the  form  of  a  Special  Case,  viz.  : — 

1.  In  this  appeal,  as  questions  of  law  are  in  dispute,  I  have  been 
requested  by  both  parties  to  state  my  award  in  the  form  of  a  Special  Case 
for  the  opinion  of  the  Court,  and  I  accordingly  find  the  following  facts, 
and  submit  the  following  questions  of  law  for  the  opinion  of  the  Court : — 

2.  By  an  assessment  (No.  7863,  Camperdown)  Robert  John  Lumsden 
(hereinafter  called  "  the  appellant ")  was  assessed  to  increment  value  duty 
under  Sections  1  and  2  of  the  Finance  (1909-10)  Act,  1910  (hereinafter 
called  "  the  Act  ")  in  respect  of  a  dwelling-house  and  shop.  No.  82,  Lans- 
downe  Boad,  Forest  Hall,  Northumberland,  and  a  gross  duty  o£  twenty- 
five  pounds  was  charged  in  respect  of  an  alleged  gross  increment  value  of 
one  hundred  and  twenty-five  pounds.  Notice  of  appeal  against  the  assess- 
ment was  duly  given  by  the  appellant.  A  copy  of  the  assessment  is  hereto 
attached,  marked  "Exhibit  I."  A  copy  of  the  notice  of  appeal  is  hereto 
attached,  marked  "  Exhibit  II." 

8.  The  occasion  on  which  the  duty  was  alleged  to  become  payable  was 
a  sale  on  August  23,  1910,  by  the  appellant  of  the  said  dwelling-house  and 
shop  to  a  buyer  who  took  possession  for  the  purpose  of  carrying  on  the 
business  in  the  shop. 

4.  On  February  9,  1911,  the  said  dwelling-house  and  shop  (hereinafter 
called  "  the  property ")  were  provisionally  valued  under  the  Act  as  at 
April  30,  1909,  and  this  valuation  was  accepted  by  the  appellant  raising  no 
objection  thereto  within  the  time  prescribed  by  the  Act.  A  copy  of  the 
provisional  valuation  is  hereto  attached,  marked  "Exhibit  III." 

5.  The  consideration  for  the  transfer  on  sale  on  the  occasion  giving 
rise  to  the  claim  was  seven  hundred  and  fifty  pounds. 

6.  At  the  time  of  the  sale  the  fee  simple  of  the  property,  if  sold  in  the 
open  market  by  a  willing  seller  in  its  then  condition,  free  from  incum- 
brances, and  from  any  burden,  charge,  or  restraint,  other  than  rates  or 
taxes,  might  have  been  expected  to  realise  the  sum  of  six  hundred  and 
twenty-five  pounds. 

7.  At  the  time  of  the  sale  the  value  which  the  fee  simple  of  the  land, 
if  sold  at  the  time  in  the  open  market  by  a  willing  seller,  might  be  expected 
to  realise,  if  the  land  were  divested  of  any  buildings  and  of  any  other 
structures,  was  one  hundred  and  five  pounds. 
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8.  It  was  contended  before  me,  on  behalf  of  the  appellant — 

(a)  That  on  the  true  consti-uction  of  the  Act  the  site  value  of  the 
land  on  the  occasion  giving  rise  to  the  claim  is  represented  by 
the  price  paid  for  the  property  on  the  sale,  namely,  seven  hundred 
and  fifty  pounds,  less  the  amount  of  the  difference  (six  hundred 
and  forty-five  pounds)  between  the  price  paid  and  the  value  of  the 
site  (one  hundred  and  five  pounds),  and,  consequently,  that  the 
value  of  the  site  on  the  occasion  within  the  meaning  of  Section  2 
of  the  Act  is  the  true  value,  namely,  one  hundred  and  five  pounds, 
and  not  the  value  of  two  hundred  and  thirty  pounds  claimed  in 
the  assessment. 

(J)  In  the  alternative,  that  if  there  was  any  increment  within  the 
meaning  of  the  Act,  it  was  attributable  to  some  one  or  more  of 
the  elements  mentioned  in  the  appellant's  notice  of  appeal. 

9.  It  was  contended  before  me,  on  behalf  of  the  Commissioners  of 
Inland  Revenue — 

(a)  That  on  the  true  construction  of  the  Act  the  site  value  of  the 
land  for  the  purposes  of  the  Act  on  the  occasion  giving  rise  to  the 
claim  is  not  the  true  value,  namely,  one  hundred  and  five  pounds, 
but  the  price  paid  for  the  property,  namely,  seven  hundred  and 
fifty  pounds,  less  deductions  (five  hundred  and  twenty  pounds) 
representing  the  difference  between  the  market  value  at  the  time 
of  the  sale  (six  hundred  and  twenty-five  pounds)  and  the  site 
value  of  the  land  at  the  time  of  the  sale  (one  hundred  and  five 
pounds),  and  that  the  difference  between  this  result  (two  hundred 
and  thirty  pounds)  and  the  original  site  value  of  one  hundred  and 
five  pounds  is  the  increment  in  the  value  of  the  land  upon  which 
duty  is  chargeable. 

(J)  That  the  proper  amount  of  deductions  to  be  made  in  arriving  at  a 
site  value  of  the  land  on  the  occasion  for  the  purposes  of  the  Act 
is  the  difference  between  the  market  value  on  the  occasion  (six 
hundred  and  twenty-five  pounds)  and  the  true  site  value  of  the 
land  on  the  occasion  (one  hundred  and  five  pounds),  and  not  the 
difference  between  the  price  paid  for  the  property  (seven  hundred 
and  fifty  pounds)  and  the  value  of  the  site  (one  hundi-ed  and  five 
pounds). 

10.  I  am  of  opinion,  and  I  decide  that  contention  (a)  of  the  appellant 
is  correct,  and  I  accordingly  award  and  decide  that  the  appellant  is  not 
liable  to  pay  any  increment  value  duty  on  the  occasion  in  question,  and 
that  the  expenses  of  the  appellant  of  and  incidental  to  his  appeal  be  borne 
and  paid  by  the  Commissioners  of  Inland  Revenue. 

11.  If  the  Court  should  be  of  opinion  that  the  contention  of  the 
Commissioners  of  Inland  Revenue  is  correct,  then  I  award  and  decide  that 
contention  (i)  of  the  appellant  was  not  made  good,  and  that  the  appellant 
is  liable  to  pay  the  increment  value  duty  claimed  by  the  Commissioners  of 
Inland  Revenue,  and  that  the  expenses  of  the  Commissioners  of  Inland 
Revenue  of  and  incidental  to  the  appeal  of  the  appellant  be  borne  and  paid- 
by  the  appellant. 


Before  3 JBJH  Faurbb,  Esq.,  Referee,  'S\st  January,  1912. 

*Mrs.  Jane  Kirby  and  Miss  Panny  Walker  and  the 
Commissioners  of  Inland  Kbvenue. 

Provisional  Valuation. 

In  1883  the  father  of  the  above  ladies  purchased  a  shop  and  dwelling- 
house  at  Richmond,  Yorks,  for  £500.  In  May,  1910,  the  property  passed 
to  them  on  death,  the  value  for  probate  being  accepted  by  the  Estate 
Duty  OflBce  at  £500,  and  in  the  following  July  an  agreement  was  entered 
into  to  sell  the  property  to  a  Mr.  Foster  for  that  sum.  In  September,  1910, 
Form  IV.  was  received,  and  was  retmiied  with  particulars  of  the  sale  to 
Ml'.  Foster.  The  following  March  a  provisional  valuation  was  served, 
putting  the  total  value  at  £380  and  the  full  site  value  at  £58  5s.,  figures 
which  if  accepted  would  have  led  to  a  claim  for  increment  value  duty. 

The  Referee  dealt  with  the  question  as  one  of  fact  and  not  of  principle, 
finding  the  total  value  of  the  property  to  be  £456  15s.,  and  the  assessable 
site  value  £69  10«.  He  also  found  that  the  value  of  certain  common 
rights  attached  to  the  property  was  £10. 


Before  Thomas  Binnib,  Esq.,  Seferee.  10th  July,  1912. 

*A  B  r.  The  Commissioners  op  Inland  Revenue. 

Increment  Value  Duty—"  Statutory  Site  Value." 

The  following  decision  of  Mi-.  Thomas  Binnie,  one  of  the  Scottish 
Referees,  has  been  communicated.  It  will  be  seen  that  the  legality  of  the 
instructions  issued  by  the  Inland  Revenue  Department  to  valuers  is  in 
question,  and  that  Mr.  Binnie  gives  his  decision  in  the  form  of  a  stated 
case. 

The  decision  on  the  appeal  in  respect  of  which  the  annexed  notice  of 
appeal  has  been  given  is  as  follows  : — 

Having,  in  the  presence  of  parties,  inspected  the  property  which  fonns 
the  subject  of  the  appeal,  and  having  thereafter  heard  parties  on  the  appeal, 
I  find  that  the  following  facts  are  agreed  or  admitted  : — 

1.  That  C  D,  the  husband  of  the  appellant,  died  on  10th  January,  1911, 
he  being  at  that  date  possessed  of  the  property  above  referred  to,  which  is 
burdened  with  a  feu-dnty  of  five  shillings. 

2.  That,  on  6th  March,  1911,  the  value  of  the  property  was  returned  for 
estate  duty  purposes  by  or  on  behalf  of  the  appellant  as  executrix  of  C  D 
at  four  hundred  pounds,  and  that  on  9th  August,  1911,  that  value  was 
accepted  by  the  Inland  Revenue  district  valuer  on  the  understanding  that 
it  should  form  the  basis  of  the  different  values  under  the  Finance  (1909-10) 
Act,  1910. 

3.  That  no  increment  value  duty  was  claimed  by  the  Commissioners  of 
Inland  Revenue  on  the  occasion  of  the  death  of  the  said  C  D. 


10 

4.  That  the  provisional  valuation  as  at  30th  April,  1909,  under  the 
Act  just  cited,  was  served  upon  the  appellant  or  her  solicitors  on  30th 
August,  1911,  the  details  thereof  being  : — 

Original  gross  value         ^^" 

Deductions  from  gross  value — 

(a)  Difference  between  gross  value  and  value  of 
the  fee  simple  of  the  land  divested  of  buildings, 

trees,  &c 380 

(i)  Feu-duty,  ground  annual,  or  tack-duty          ...  5 

Original  full  site  value     25 

Original  total  value          *"" 

Original  assessable  site  value      20 

5.  That  no  appeal  was  intimated  against  the  provisional  valuation 
which  has  accordingly  become  final. 

6.  That  by  disposition  dated  3rd  and  8th,  and  recorded  9th  June,  1911, 
the  property  was  sold  by  the  appellant  to  E  P,  her  brother-in-law,  and  his 
wife. 

7.  That  the  consideration  payable  to  the  appellant  for  the  transfer  was 
six  hundred  and  fifty  pounds. 

8.  That  the  Inland  Revenue  district  valuer  states  that,  when  he  agreed 
on  9th  August,  1911,  to  accept  a  value  of  four  hundred  pounds  as  the  value 
of  the  property  for  estate  duty  purposes,  he  was  not  aware  that  it  had  been 
transferred  on  8th  Jmie,  1911,  for  the  consideration  of  six  hundred  and 
fifty  pounds  above  mentioned  ;  but  that  the  transfer  and  the  considera- 
tion therefor  must  have  been  within  the  knowledge  of  the  appellant  on 
9th  August,  1911.  That  the  appellant  states  that  she  has  no  means  of 
knowing  how  and  when  the  said  disposition  came  to  the  knowledge  of  the 
district  valuer. 

9.  That  no  works  had  been  executed  or  capital  expenditure  made  upon 
the  property  during  the  period  from  30th  April,  1909  (the  date  as  at 
which  the  provisional  valuation  was  made),  and  8th  Jnne,  1911  (the  date 
of  the  transfer  above  mentioned). 

10.  That  by  an  assessment  dated  29th  April,  1912,  the  site  value,  on 
the  occasion  of  the  said  transfer,  has  been  determined  by  the  Commis- 
sioners of  Inland  Revenue  at  two  hundred  and  seventy  pounds,  and  that 
the  Commissioners  have  accordingly  fixed  the  increment  value  on  the  said 
occasion  at  two  hundred  and  fifty  pounds,  being  the  amount  by  which  the 
site  value  on  the  occasion  exceeds  the  original  site  value  fixed  by  the 
provisional  valuation  ;  and  that  increment  value  duty  has  been  claimed 
from  the  appellant  on  the  said  sum  of  two  hundred  and  fifty  pounds. 

11.  That  by  notice  of  appeal  dated  22ud  May,  1912,  the  solicitors 
for  the  appellant  appealed  against  the  said  assessment  on  the  following 
grounds  : — 

"  That  no  increment  value  (sic)  is  duo  on  the  occasion  in  question. 
"  That  the  value  of  the  site  has  not  increased  since  the  date  of  the 

"  original  valuation. 
"  That  no  explanation  of  bow  the  claim  for  increment  value  duty  is 

"  made  up  has  been  given.'' 
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I  am  oi  opiuion — 
That  at  8th  June,  1911,  the  date  of  the  occasjion  above  mentioned,  the 
fee  simple  of  the  property,  if  sold  in  the  open  market  by  a  willing 
seller  in  its  then  condition,  free  from  incumbrances  and  from  any 
burden,  charge,  or  restriction  (other  than  rates  or  taxes),  might 
have  been  expected  to  realise  four  hundred  and  seventy-five 
pounds. 

That  the  fee  simple  of  the  land,  if  sold  at  the  time  under  the  above 
conditions  but  divested  of  buildings,  trees,  Stc,  might  have  been 
expected  to  realise  seventy-five  pounds  ;  and  that,  subject  to  the 
burden  of  the  feu-daty  already  mentioned,  might  have  been 
ejipected  to  realise  seventy  pounds. 

At  the  hearing  before  me  I  was  requested  by  the  solictor  for  the 
appellant  to  state  my  decision  in  the  form  of  a  Special  Case  for  the 
judgment  of  the  Coui-t  on  points  of  law  advanced  by  him,  and  I 
accordingly  do  so. 

It  was  contended  before  me,  on  behalf  of  the  appellant — 

(a)  That  there  has  been  no  increase  in  the  value  of  the  site  within 
the  meaning  of  Section  2  of  the  Act  above  cited  between  30th 
April,  1909,  and  8th  Juno,  1911,  and  that  the  Commissioners  of 
Inland  Revenue  having  agreed  to  accept  four  hundred  pounds  as 
the  baai;)  of  the  different  values  under  the  Act,  as  stated  in 
paragraph  2,  the  site  value  on  that  basis  was  twenty  pounds  at 
both  dates. 

(J)  Alternatively  that  the  consideration  of  six  hundred  and  fifty 
pounds  paid  for  the  property  by  E  F  was  greatly  in  excess  of  its 
value  in  the  open  market  at  8th  June,  1911  ;  that  in  paying  that 
price  he  was  actuated  partly  by  sentiment,  partly  by  family 
affection  towards  his  brother's  widow,  and  partly  by  a  dread  that 
if  the  subjects  were  acquired  by  an  outsider  he  might  be  com- 
pelled to  quit  the  premises  he  had  long  occupied  in  the  property, 
namely,  his  shop  in  which  he  carried  on  business  ....  and  his 
dwelling-house ;  and  that  on  a  sound  construction  of  the  Act  and 
particularly  Section  25  (4)  (D),  a  deduction  falls  to  be  made  from 
the  consideration  paid  on  the  transfer  to  him  in  respect  of  good- 
will or  other  matter  personal  to  him  as  occupier  of  part  of  the 
property. 

It  was  contended  before  me,  on  behalf  of  the  Commissioners  of  Inland 
Revenue — 

(a)  That,  in  fixing  the  increment  value  on  the  occasion  of  the 
transfer  of  the  property  to  E  F,  the  site  value,  on  a  sound  con- 
struction of  Section  2  (2)  (A)  of  the  Act,  must  be  taken  to  be  the 
value  of  the  consideration  for  the  transfer  subject  to  the  like 
deduction — in  this  case  the  same  deduction,  as  there  had  been  no 
capital  expenditure  made  upon  the  property — as  was  made  in  the 
provisional  valuation  for  the  purpose  of  arriving  at  the  site 
value  from   the  total  value ;  and   that,  in  arriving  at  the  site 
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value  on  the  occasion  as  stated  in  paragraph  10,  the  directions 
in  Section  2  (2)  (A)  have  been  duly  followed. 
(J)  That,  on  a  sound  constrnction  of  Section  12  of  the  Act,  it  is  not 
competent  for  the  appellant,  on  the  occasion  of  the  said  transfer, 
to  claim  any  deduction  for  goodwill  or  other  matter  personal  to 
E  F,  no  such  deduction  having  been  claimed  when  the  original 
value  was  fixed. 

I  decide  that  contention  (a)  of  the  appellant  is  not  a,  question  of  law 
but  is  a  question  of  fact,  and  I  decide  that  the  site  value  of  the  land  on 
the  occasion  of  the  transfer  on  8th  June,  1911,  is  seventy  pounds,  and 
I  find  the  appellant  entitled  to  her  expenses  in  this  appeal,  modified  at 
two-thirds,  and  remit  these  to  the  auditor  of  the  Court  of  Session 
for  taxation. 

If  the  Court  determine  that  I  am  wrong  in  deciding  that  contention  (a) 
of  the  appellant  is  a  question  of  fact,  and  that  it  fonns  a  sound  contention 
in  law,  I  decide  that  the  site  value  of  the  land  on  the  said, occasion  is 
twenty  pounds,  and  I  find  the  appellant  entitled  to  her  expenses  in  this 
appeal,  and  remit  these  to  the  said  auditor  for  taxation. 

If  the  Conrt  detennine  that  contenifion  (J)  of  the  appellant  is  correct,  I 
decide  that  the  site  value  of  the  laud  on  the  said  occasion  is  seventy 
pounds,  and  I  find  the  appellant  entitled  to  her  expenses  in  this  appeal, 
modified  at  two-thirds,  and  remit  these  to  the  said  auditor  for  taxation. 

If  the  Court  determine  that  either  contention  of  the  Commissioners  of 
Inland  Eevenue  is  correct,  I  decide  that  the  site  value  of  the  land  on  the 
said  occasion  is  two  hundred  and  seventy  pounds,  and  I  find  the  said  Com- 
missioners entitled  to  their  expenses  in  this  appeal,  and  remit  these  to  the 
said  auditor  for  taxation. 


Before  Chaeles  Bidwbll,  Esq.,  Referee,  i&th  June  attd 
\Wi  July,  1912. 

Stephens  and  Mbeeiman  r.  The  Commissioners  op  Inland 
Revenue. 

Peovisional  Valuation— Geoss  Value  insufficient  —  Con- 
struction OF  Finance  (190P-10)  Act,  1910  (10  Edw.  Vn., 
c.  8),  s.  25  (1). 

In  Febniary,  1889,  the  appellants  piu-chased  34  acres  in  Woodhall  Spa, 
Lines,  for  £4,000.  In  1893  they  sold  1,700  yards  at  Is.  M.  per  yard. 
In  1898  the  remaining  land  was  valued  for  the  owners'  information  at 
£5,100.  On  23rd  September,  1910,  the  appellants  contracted  to  sell  it  to 
Mrs.  Weigall  for  £5,000,  and  the  land  was  conveyed  on  7th  November, 
1910.  Before  the  conveyance  Form  IV.  was  served  on  the  appellants. 
On  11th  January,  1912,  (he  provisional  valuation  was  served,  showing 
gross  value,  original  total  value,  original  site  value,  and  assessable  site 
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value,  each  £4,000.  Notice  of  objection  was.giveu,  and,  on  February  27th 
notice  of  appeal,  on  the  ground  that  the  gross  value  was  insufficient.  At 
the  hearing  evidence  was  called  on  behalf  of  the  appellants  as  to  the 
valuation  and  sale  of  the  land,  and  by  both  parties  as  to  the  value  of  the 
property  on  April  30th,  1909. 

For  the  appellants  it  was  argued  that  the  strongest  fact  in  their  favour 
was  that  there  had  been  an  actual  sale  for  £5,000  a  little  more  than  a 
year  after  the  date  for  valuation  ;  a  sale  at  a  price  was  the  best  evidence 
of  value  ;  Section  2  (3)  showed  the  weight  given  to  price  paid  in  the 
statute  ;  gross  value  had  already  been  the  subject  of  judicial  decision  in 
Scotland  {Meriert's  Tfustees  v.  The  Commissioners  of  Inland  Bevemie, 
1912,  Session  Cases,  p.  952),  in  which  case  Lord  Johnston  did  not  go  into 
details  of  "open  market,"  "might  be  expected  to  realise."  It  was 
common  property  that  the  land  could  be  bought  for  £6,000  ;  the  vendors 
were  ignorant  of  the  identity  of  the  purchaser,  and  the  whole  effect  of 
bringing  in  other  purchasers  would  be  to  raise  the  price.  If  the  land  was 
worth  £5,000  in  1910  it  was  worth  considerably  more  in  April,  1909,  as 
the  effect  of  the  Finance  Act  was  to  check  speculative  building  in  that 
disti-ict.  The  land  was  valued  in  1898  at  £5,100,  long  before  any 
suggestion  of  conflict,  and  purely  for  the  knowledge  of  the  owners. 

For  the  respondents  it  was  contended  that  there  were  two  points  in  the 
case  : — 

(1)  A  question  of  law  :  On  what  basis  ought  the  original  gross  value 
on  April  30,  1909,  to  be  determined  1  Under  Section  25  (1)  there  were 
three  conditions  laid  down  :  (a)  "  in  the  open  market,"  whereas  this  sale 
was  not  by  auction  ;  (i)  "  by  a  willing  seller  "  ;  (e)  at  a  price  which  it 
"  might  be  expected  to  realise."  The  words  in  Section  26  (2),  "  and  any 
"  other  matters  which  may  properly  be  required"  had  a  significance,  as 
showing  that  one  sale  did  not  prove  value  ;  even  if  conditions  (a)  and  (J) 
were  satisfied,  it  had  to  be  considered  whether  the  price  paid  was  a  price 
which  the  land  "  might  be  expected  to  realise."  Eeference  was  made  on 
general  terms  to  the  following  rating  cases  :  Clark  v.  Alderbury  Union 
6  Q.B.D.,  139;  JSayward  v.  Overseers  of  BrinTtworth,  L.T.,  10  N.S.,  608  ; 
and  L.C.C.  v.  Churchwardens  of  JSrith,  1893,  A.C.,  at  p.  588. 

(2)  A  question  of  fact,  namely,  a,  question  of  valuation,  and  that  the 
valuation  made  in  1898  was  too  high. 

Awarded  :  (1)  That  the  total  value  and  site  value  fixed  on  the  pro- 
visional valuation  are  insufiicient. 

(2)  That  the  gross  value,  total  value,  and  site  value  in  each  case  is  the 
sum  of  £5,000. 

(3)  That  the  expenses  of  the  appellants  he  borne  by  the  Commissioners. 
For  the  appellants  :  "William  Allen,  instructed  by  Rutter,  Veitch  cfe  Bond, 

agents  for  Burton,  Scorers  &  White,  Lincoln.  Witnesses  :  Capt. 
Weigall,  M.P.,  Dr.  Williams,  Eev.  John  Stephens,  H.  Trustram 
Eve,  F.S.I.,  J.  E.  Walter,  S.  V.  Hotchkin,  Stafford  Walter,  Theodore 
G.  Chambers,  F.S.I. 
For  the  re.spoudents  :  H.  Kingdon,  assistant  solicitor  to  the  Inland 
Revenue.  Witnesses  :  C.  G.  Eve,  F.S.I.,  John  German,  F.S.I., 
W.  E.  Woolley,  F.S.L,  B.  Killingworth. 
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Before  John  D.  Wallis,  Esq.,  Referee,  nth  October,  1912. 

Eael  of  Derby  r.  The  Commissioners  op  Inland  Revenue. 

Reversion  Duty — Surrender  of  Lease — ^Effect  of  Contract 
TO  Surrender — Date  op  Determination — Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c.  8),  3S.  13  (1),  15  (2). 

This  was  an  appeal  against  reversion  dnty  claimed  by  the  respondents 
on  the  determination  of  a  lease  by  surrender.  The  facts  and  figures  were 
not  disputed,  the  sole  question  at  issue  being  whether  reTersion  dnty  was 
payable  in  law. 

On  September  24,  1886,  the  appellant's  predecessor  granted  a  lease  for 
seventy-five  years  from  March  25,  1883,  of  903  yards  in  Oregon  Street, 
Bootle,  at  an  annual  rent  of  £10  in  consideration  of  building  covenants. 
On  February  15,  1910,  Colonel  C.  H.  Webster,  the  mortgagee,  applied  for 
terms  of  renewal  for  999  years.  On  March,  18,  1910,  the  appellant  offered 
to  renew  from  March  25,  1910,  at  a  ground  rent  of  £10,  and  a  fine  of  £271. 
The  offer  was  in  common  form  and  contained  provisions  that  a  surrender 
should  be  executed,  that  the  new'  lease  shonld  be  taken  up  within  two 
months  of  acceptance,  and  that  the  appellant  might  rescind  by  registered 
letter  if  the  requirements  were  not  complied  with  in  two  months. 

On  March  31,  1910,  the  terms  were  varied,  the  ground  rent  being 
increased  to  £15,  and  the  fine  reduced  to  £155,  and  on  April  5,  1910,  these 
varied  terms  were  accepted.  The  fine  was  paid  on  May  20,  and  surrender 
took  place  on  June  18,  a  new  lease,  dated  June  20,  1910,  being  granted  the 
same  day.  On  September  12,  the  appellant  sent  to  the  respondents  an 
account  under  Section  15  (2),  in  which  the  date  of  determination  was 
expressed  as  being  June  18,  1910. 

For  the  appellant  it  was  maintained  that  the  offer  and  acceptance 
constituted  a  contract  which  satisfied  the  requirements  of  the  Statute  of 
Frauds  and  would  be  specifically  enforced  in  equity  at  the  suit  of  either 
party  ;  where  a  surrender  took  place  pursuant  to  a  contract,  specific 
performance  of  which  was  enforceable  by  the  parties,  a  surrender  of  the 
old  lease  took  place  in  law  from  the  date  of  the  contract  to  renew, 
whatever  in  fact  might  be  the  date  on  which  surrender  was  effected. 
That  this  rule  of  equity  was  now  the  rule  of  law  was  now  clearly  established. 
(Redman's  Landlord  mid  Tenant,  6th  Edition,  p.  516;  ex  parte  Vitale 
re  Young,  47  L.T.N.S.,  480  ;  Wahh  v.  Lonsdale,  21  Ch.D.,  per  Jessel, 
M.R.,  at  p.  14 ;  Foa's  Landlord  and  Tenant,  4th  Edition,  p.  635  ; 
Lonther  v.  Heaver,  41  Ch.D.,  248.)  The  date  of  surrender  set  out  in 
the  account  under  Section  15  (2)  was  the  date  on  which  the  surrender  took 
place  in  fact,  but  it  related  back  to  the  date  of  the  contract ;  the  appellant 
need  not  have  rendered  any  account  under  the  section,  as  the  lease  had 
determined  before  April  29,  1910.  The  conditions  of  the  contract  were 
conditions  precedent  to  the  grant  of  a  new  lease,  but  when  once  they  were 
fulfilled  the  surrender  related  back  to  the  date  of  the  contract.  The  old 
lease  was  determined  by  and  at  the  date  of  the  acceptance  of  the  terms  of 
renewal,  and  therefore  no  reversion  duty  was  payable. 


15 

For  the  respondents  it  was  argued  that  the  only  point  at  issue  was,  When 
did  the  lease  determine  1  The  form  of  contract  set  out  "  on  payment  of 
"  a  fine  of  £271,"  and  contained,  among  others,  the  following  conditions  : 

(I)  A  proper  deed  of  surrender  to  be  executed  within  two  months  of 
acceptance  ;  (3)  due  execution  of  the  surrender  ;  (6)  the  appellant  to  be 
at  liberty  to  rescind  if  the  requirements  should  not  be  complied  with  ; 

(II)  a  proviso  in  case  the  matter  for  any  cause  should  not  be  completed. 
Until  the  applicant  had  satisfied  the  conditions  he  would  not  be  able  to  get 
specific  performance  ;  they  were  conditions  precedent  to  his  being  entitled 
to  a  lease  in  equity,  and  on  April  29, 1910,  he  had  not  complied  with  them. 
It  was  not  till  this  question  arose  that  the  old  lease  was  taken  to  be 
surrendered  at  the  date  of  the  contract.  If  the  old  lease  was  already 
determined,  there  was  no  need  to  prepare  and  execute  a  deed  of  surrender 
on  June  18,  1910.  The  old  lease  did  not  determine  till  after  the  Act  came 
into  force. 

AmarAed:  That  the  lease  was  determined  before  April  29,  1910,  and 
that  no  reversion  duty  is  payable. 

For    the    appellant :    Benjamin    Arkle    (Messrs.    Gibbons    &    Arkle, 
Liverpool). 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  Sir  Albxaudbk  Stenning,  Referee,  2Srd  Ootoier,  1912. 

R.  H.  Pattbkson  v.  The  Commissionees  of  Inland  Revenue. 

Peovisional  Valuation — Valuation  on  Occasion — Inceembnt 
Value  Duty— Finance  (1909-10)  Act,  1910  (10  Edw.  VII., 
c.  8),  ss.  2,  33  (1)  B. 

In  June,  1892,  the  appellant  bought  by  private  treaty  certain  freehold 
property  for  £455.  On  9th  May,  1911,  he  sold  this  property  for  £430.  A 
provisional  valuation  as  on  the  30th  April,  1909,  was  seiTed  on  the  appellant 
showing  gross  value  £400,  deductions  for  buildings  £265,  assessable  site 
value  £135.  No  objection  was  made  to  this  valuation,  and  by  lapse  of 
time  the  original  assessable  site  value  became  fixed  as  £135.  The  valuation 
on  the  occasion,  based  on  the  consideration  for  the  sale,  was,  gross  value 
£430,  deductions  £265,  site  value  on  occasion  £165,  showing  increment 
value  £30.     On  this  £3  was  claimed  as  increment  value  duty. 

The  appellant  argued  that  in  November,  1911,  Form  IV.  was  held  by 
the  Courts  to  be  illegal,  that  the  provisional  valuation  was  based  on 
information  given  by  him  in  Form  IV.,  and  that  it  was  the  duty  of  the 
respondents  in  these  circumstances  to  make  a  fresh  valuation  ;  that  if  an 
independent  valuation  was  made,  he  had  no  notice  of  it,  and  was  not  asked 
to  be  present.  Further,  that  there  had  in  fact  been  no  increase  in  the  site 
value.  For  the  respondents  it  was  maintained  that  by  Section  33  (1)  b 
the  appellant  could  appeal  against  the  assessment  of  duty  only,  and  could 
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not  raise  the  question  of  the  correctness  of  the  original  valuation,  it  having 
become  fixed  by  lapse  of  time.  It  was  pointed  out  to  the  appellant  that 
under  Section  2  (3)  he  was  entitled  to  a  substituted  site  value  on  the  basis 
of  the  sale  in  1892,  but  he  declined  to  apply.  In  October,  1911,  the 
appellant  wrote  to  the  district  valuer  saying  that  he  did  not  propose 
objecting  to  the  site  value  of  £165  on  the  occasion.  What  the  Courts 
held  was  that  a  certain  Form  IV.  was  illegal,  and  that  only  in  certain  pai-- 
ticulars.  The  valuation  in  this  case  was  not  based  on  information  supplied 
by  the  appellant  in  Form  IV.  but  on  an  inspection  by  the  valuer.  The 
appellant  was  not  entitled  to  exemption  under  Section  8  (1),  as  he  was  the 
owner  but  not  the  occupier  of  the  property. 

Awarded :  (1)  That  there  is  increment  upon  which  to  levy  duty. 
(2)  That  the  amount  of  increment  duty  payable  by  appellant  is  £3. 

A  ppellant  in  person. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  Daniel  Watnbt,  Esq.,  Referee,  Wi  November,  1912. 

DuKB  OP  Devonshiee  «.  The  Commissioners  op  Inland 
Revenue. 

Undeveloped  Land  Duty — Site  op  Dwelling-House — Couet- 

YAED    AS    PAET     OP    SiTE — LAND    "  DEVELOPED    BY   THE    EEEC- 

"TioN  OP  Dwelling-Houses"— Finance  (1909-10)  Act,  1910 
(10  Edw.  VIL,  c.  8),  ss.  16  (2),  17  (4) 

This  was  an  appeal  against  the  assessment  of  undeveloped  land  duty 
on  the  courtyard  in  front  and  the  land  at  the  back  of  Devonshire  House, 
Piccadilly.  The  notice  to  pay  undeveloped  land  duty,  which  was  served 
on  January  2,  1912,  exempted  from  duty  the  site  of  the  actual  house  only 
and  one  acre,  the  respondents  having,  on  January  1,  1912,  written  that 
"  the  courtyard  cannot  be  considered  as  part  of  the  dwelling-house." 
Notice  of  appeal  was  given  on  January  6,  1912,  the  ground  of  appeal 
being  "  the  refusal  of  the  Commissionei-s  to  make  an  allowance  in  respect 
"  of  part  of  the  site  of  the  house."  On  October  10,  1912,  an  amended 
notice  of  appeal  was  given,  on  the  ground  that  "  land  essential  to  the 
"  enjoyment  of  the  house  is  developed  land." 

On  behalf  of  the  appellant,  plans  of  Devonshire  House  were  produced 
and  evidence  was  given  that  the  two  sides  of  the  courtyard  were  paved,  the 
west  side  being  used  as  a  stable-yard,  and  the  east  side  as  a  tradesmen's 
entrance,  and  that  the  drains  of  the  house  ran  under  the  com-tyard. 
Witnesses  were  also  called  who  said  that  in  their  opinion  every  building 
put  up  developed  a  certain  amount  of  land  with  it ;  that  in  this  case  the 
coiu-tyard  gave  light  and  access  to  the  house,  stables,  and  kitchens,  and  was 
essential  for  dealing  with  traffic  at  large  receptions  ;  that  the  courtyard 
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aud  the  land  to  a  depth  of  ahout  160  feet  at  the  back  were,  in  their  opinion, 
developed  by  the  erection  of  Devonshire  House,  and  were  necessary  for  the 
amenities  of  the  house ;  that  if  the  courtyard  and  the  land  at  the  back 
were  built  upon  it  wonld  interfere  with  the  user  of  the  rooms,  and  would 
prevent  the  owner  from  obtaining  as  high  a,  rent  as  he  might  do  in  the 
present  condition  of  the  land. 

For  the  appellant  it  was  argued  that  the  courtyard  should  be  considered 
as  part  of  the  site  of  the  house,  aud  should  not  be  included  in  the  acre 
exempted  by  Section  17  (4),  as  the  exempted  acre  must  be  taken  after  the 
site  of  the  house  had  been  deducted.  In  Section  17  (4)  "  the  site  value  of 
"  the  gardens  and  pleasure  grounds,  together  with  the  site  value  of  the 
"  dwelling-honse,"  was  treated  as  exhaustive  of  the  unit  of  taxation,  and 
a  relation  was  established  between  site  value  and  annual  value  under 
Schedule  A  ;  for  the  purpose  of  annual  value  under  Schedule  A  "  courts 
"and  yards"  were  included;  "courts  and  yards  "  were  not  gardens  or 
pleasure  grounds,  so  they  must  be  included  in  the  expression  "  dwelling- 
"  house  "  ;  Section  8  (4)  b,  "for  the  purposes  of  this  section  the  site  of  a 
"  dwelling-house  shall  include  any  offices,  courts,  and  yards,"  supported 
this  view.  By  48  George  III.,  c.  55,  Schedule  B,  2,  "  all  yards,  courts, 
"  and  curtilages  ....  shall  be  valued  together  with  such  dwelling- 
' '  house  "  for  the  purpose  of  assessing  inhabited  house  duty  ;  if  the  con- 
tention of  the  appellant  were  wrong,  undeveloped  land  duty  and  inhabited 
house  duty  would  be  levied  concurrently  on  courts  and  yards.  The 
appellant  contended  that  "  courts  and  yards  "  came  within  the  definition  of 
"  dwelling-house." 

In  regard  to  every  dwelling-house  certain  land  must  be  held  to  be 
developed  by  its  erection  ;  Section  16(2)  did  not  confine  the  area  of  develop- 
ment to  the  land  on  which  the  foundations  of  the  house  were  erected  ;  such 
an  intention  could  have  been  easily  expressed  by  the  words  "  erection  of 
"  dwelling-houses  on  it.''  It  was  straining  the  Act  to  confine  development 
to  the  land  under  the  house  only,  when  land  had  been  utilised  by  the 
erection  of  a  house.  A  cottage  on  the  site  of  the  Bank  of  England  wonld 
be  entitled  to  one  acre,  and  no  more  would  be  allowed  for  an  expensive 
house  built  elsewhere.  Undeveloped  land  duty  could  not  be  charged  on 
what  was  essential  for  the  use  and  enjoyment  of  a  house.  As  to  the 
meaning  of  the  words  "  building  "  and  "  house,"  see  Land  Clauses 
Consolidation  Act,  1845,  Section  92,  and  the  following  decisions  under 
that  section  :  Steele  v.  Midland  Railway,  1  Ch.  App.;  275,  per  Turner, 
L.J. ;  Mai-son  v.  London  Chatham  and  Dover  Railway,  6  Eq.,  101  ; 
Richards  v.  Swansea  Improvement  and  Tramways  Company,  9  Ch.D., 
per  Brett,  L.  J.,  at  p.  434.  If  Devonshire  House  had  been  taken  in  any  of 
these  cases,  the  promoters  must  have  taken  the  courtyard,  and  a  part,  at 
any  rate,  of  the  garden. 

Eor  the  respondents  it  was  contended  that  the  only  sections  to  be 
considered  were  Sections  16  and  17,  particularly  Sections  16  (2)  and  17  (4). 
The  difference  between  the  parties  was  that  the  respondents  maintained 
that  only  that  laud  was  developed  which  had  buildings  erected  on  or  under 
it,  whereas  the  appellant  said  that  a  certain  amount  of  land  which  was  not 
covered  by  buildings  had  been  developed  by  the  erection  of  Devonshire 
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House.  The  witnesses  for  the  appellant  did  not  agree  as  to  the  exact 
amount  of  land  which  was  to  be  considered  developed,  or  as  to  what  was 
the  test  for  developed  land,  though  they  all  agreed  that  the  contention  of 
the  respondents  was  wrong  ;  that  disagreement  showed  that  their  view  was 
not  well  founded.  Land  was  only  developed  when  covered  with  buildings, 
otherwise  it  was  very  difficult  to  determine  how  much  land  was  developed 
by  each  individual  house.  If  it  had  been  the  intention  of  the  statute  to 
exempt  land  round  a  house,  there  would  have  been  no  need  for  Section 
17  (4).  The  appellant  also  maintained  that  part  of  the  land  was  part  of 
the  site  of  the  house  in  law  ;  the  respondents  did  not  admit  that  the  court- 
yard was  part  of  the  site  ;  the  allowance  of  one  acre  under  Seciion  17  (4) 
was  intended  to  cover  such  land  as  the  courtyard.  If  a  house  were  in 
the  country  an  exemption  of  five  acres  would  probably  be  obtained. 
Section  8  (4)  (S)  only  included  courts  and  yards  for  the  purposes  of  that 
section.  There  was  not  much  help  to  be  gained  from  authorities  as  to  the 
meaning  of  "  dwelling-house  "  and  "  site."  In  the  Metropolis  Management 
Act,  1878,  Section  14,  "  site "  was  defined  as  "  the  whole  space  to  be 
"  occupied  by  such  house  ....  between  the  level  of  the  bottom  of  the 
"  foundations,  and  the  level  of  the  base  of  the  walls  "  ;  "  building"  usually 
meant  a  structure  covered  by  a  roof  QMoir  v.  Williams,  1892,  1  Q.B.,  264). 
It  was  useless  to  look  at  decisions  on  one  section  of  one  Act  only. 

Awarded :  That  portion  of  the  land  on  the  north  and  south  sides  of 
Devonshire  House,  and  immediately  adjoining  thereto  and  essential  to  the 
enjoyment  thereof  are  developed  land  within  the  meaning  of  Part  I.  of  the 
finance  Act,  and  are  not  chargeable  with  duty,  and  such  portions  of 
the  land  are  exempted  in  addition  to  the  exemption  under  Section  17  (4) 
of  the  Finance  Act.  The  said  poi-tions  are  coloured  pink  on  the  plan 
annexed. 

[The  portions  coloured  pink  comprise  the  whole  of  the  courtyard  and 
the  grounds  to  a  depth  of  130  feet  from  the  back  of  the  house.] 

For  the  appellant  :  William  Allen,  instructed  by  Currey  &  Co.  Witnesses: 
Ulick  E.  Burke  (agent  for  the  appellant),  Percivall  Currey,  John 
Slater,  Leslie  Tigers. 

For  the  respondents:  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Kevenue. 


Before  Howakd  Martin,  Esq.,  Bcfcn-e,  20fh  Norcmber,  1912. 

Walter  Rochb  and  Others  <.  the  Commissioners  op  Inland 
Uevbntje. 

Substituted  Site  Value— Mortgage  and  subsequent  Charges 
—Calculation  op  Value  op  Fee  Simple— Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c.  8),  ss.  2  (2)  b  asd  (3). 

This  was  an  appeal  against  ii  substituted  site  value  assessed  by  the 
Commissioners  cm  certain  freehold  property  in  the  City  of  London.    The 
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appellant  Roche  was  the  mortgagee  of  the  property,  and  the  other 
appellants  were  the  owners  of  the  equity  of  redemption.  The  property 
consisted  of  f onr  houses  let  to  different  tenants.  The  following  facts  were 
agreed  hetween  the  parties  for  the  purposes  of  this  appeal  :  (i)  That  there 
was  a  legal  mortgage  of  the  property  on  July  22,  1891,  for  £12,500  ; 
(ii)  That  further  sums  of  £4,000  and  £1,000  were  advanced  by  the  same 
parties  on  the  security  of  the  property  on  January  22,  1897,  and  May  25, 
1899,  respectively  ;  (iii)  That  all  the  charges  were  subsequently  assigned 
to  the  appellant  Eoche.  A  provisional  valuation  was  served  on  October  27, 
1911,  showing  gross  value  £12,000,  difference  £5,000,  full  site  and  assess- 
able site  values,  each  £7,000.  On  December  29,  1911,  the  appellants 
applied  by  letter  to  the  district  surveyor  for  a  substituted  site  value.  On 
June  29,  1912,  the  district  surveyor  fixed  the  following  values :  Total 
value,  £12,500;  deductions,  £5,200;  substituted  site  value,  £7,300;  these 
figui-es  being  based  on  the  fii'st  mortgage.  This  substituted  site  value  was 
refused  by  the  appellants  on  July  6,  1912,  and  this  appeal  was  brought  on 
the  grounds :  (i)  That  "  in  arriving  at  the  substituted  site  value  the 
"  further  charges  of  £4,000  and  £1,000  have  not  been  included "  ; 
(ii)  "  That  the  substituted  site  value  has  been  arrived  at  by  taking  the 
"  amount  of  the  original  mortgage  as  the  total  value  instead  of  estimating 
"  the  value  by  reference  to  the  amount  secured." 

At  the  hearing  the  leases  and  particulars  of  the  tenancies  at  the  dates 
of  the  different  charges  were  produced,  and  evidence  was  given  for  the 
appellants  that  the  property  had  been  twice  valued  for  mortgage  purposes, 
in  April,  1901,  at  £21,000  when  the  property  and  the  tenants  were  new, 
and  at  £27,000  in  1897  when  the  same  tenants  were  found  to  be  in 
possession,  and  all  were  prospering. 

For  the  appellants  it  was  argued  that  the  mortgage  and  the  two  further 
charges  should  be  aggregated  for  the  purpose  of  arriving  at  the  substituted 
site  value,  and  the  value  should  be  based  on  the  total  amount  secured. 
The  appellants  claimed  that  the  three  mortgages  constituted  one  complete 
charge  ;  they  were  between  the  same  parties  and  would  have  to  be 
redeemed  together.  The  first  mortgage  was  in  the  usual  form  ;  it  was  not 
a  mortgage  of  the  fee  simple  as  defined  in  Section  41,  the  property  being 
subject  to  leases  at  the  time  ;  the  subsequent  charges  were  supplementary 
to  the  first,  both  referring  to  it  as  "  the  principal  indenture." 

The  form  of  the  latter  charges  was  a  matter  of  convenience,  they  might 
have  been  made  by  cancelling  the  original  mortgage,  and  putting  the 
earlier  and  fresh  loans  in  a  new  mortgage  ;  it  was  sufiicient  if  the 
appellants  proved  that  advances  were  made  at  dilf  erent  dates  on  the  same 
property. 

By  the  Interpretation  Act,  1889,  Section  1  (B)  "  words  used  in  the 
"  singular  shall  include  the  plural  "  ;  applying  that  in  this  case,  the  last 
part  of  Section  2  (3)  would  read  :  "  This  provision  shall  apply  to  mortgages 
"of  ...  .  any  interest  in  land  in  the  same  manner  as  it  applies  to  a 
'  "  transfer,  with  the  substitution  of  the  amount  secured  by  the  mortgages 
"  for  the  consideration."  Nothing  in  Section  2  prevented  the  word 
"  mortgage  "  being  used  in  the  plural. 

A  mortgage  could  not  be  a  transfer  on  sale,  it  was  always  a  mortgage. 
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The  section  allowed  a  substituted  site  value  to  be  claimed  in  order  to 
prevent  a  person  who  had  purchased  or  taken  a  mortgage  of  the  fee  simple 
or  an  interest  in  land  within  the  time  laid  down  from  being  taxed  until 
he  had  recovered  what  he  actually  paid  for.  or  lent  on  the  propei-ty. 

The  appellants'  second  point  was  that,  even  if  they  could  not  aggregate 
the  mortgages,  they  were  entitled  to  a  substituted  site  value  based  on  any 
of  the  mortgages.  All  three  mortgages  were  mortgages  of  an  interest  in 
land,  and  in  such  a  case  the  site  value  was  by  Section  2  (2)  J  "  the  value  of 
"  the  fee  simple  of  the  land,  calculated  on  the  basis  of  the  value  of 
"  the  consideration " ;  by  Section  2  (3),  in  the  case  of  a  mortgage, 
"  the  amount  secured  by  the  mortgage  "  was  substituted  for  "  the 
"  consideration." 

Supposing  that  in  this  case  the  appellants  took  the  last  mortgage  :  it 
would  then  be  necessary  to  calculate  the  value  of  the  fee  simple,  basing 
such  calculation  on  the  amount  secured,  namely,  £1,000.  This  would  be 
impossible  without  taking  into  consideration  the  fact  that  there  are  prior 
charges  amounting  to  £16,500  on  the  property.  Other  evidence  of  the 
true  value  must  be  taken  to  find  the  value  of  the  fee  simple,  and  the 
practical  way  of  doing  it  was  to  take  the  valuation  of  the  property  at  the 
date  when  the  mortgage  was  effected. 

The  words  of  a  taxing  statute  must  be  strictly  adhered  to,  and  the 
subject  must  be  brought  clearly  within  them  before  a  tax  could  be 
imposed. 

Por  the  respondents  it  was  contended  that  the  whole  increase 
was  put  by  the  appellants  on  the  site,  none  of  it  on  the  buildings. 
Section  2  (3)  said  "  this  provision  shall  apply  to  a  mortgage  in  the  same 
"  manner  as  it  applies  to  a  transfer  "  ;  the  effect  of  this  was  to  make  the 
preceding  paragraph  read  "  site  value  shall  be  estimated  by  reference  to 
"the  amount  secured  by  the  mortgage  in  the  same  manner  as  it  is 
"  estimated  by  reference  to  the  consideration  given  on  a  transfer  where 
"increment  value  duty  is  to  be  collected."  In  the  case  of  a  sale  the 
transaction  was  complete,  and  though  a  mortgage  might  be  for  less  than 
the  value,  the  effect  of  the  section  was  that  for  the  purpose  of  substituted 
site  value  a  mortgage  must  be  considered  as  a  sale.  There  could  not  be 
three  transfers  of  the  same  laud,  as  a  transfer  mea.nt  a  transfer  on  sale. 
These  were  three  separate  and  entirely  distinct  mortgages  ;  the  two  latter, 
which  were  mortgages  of  the  equity  of  redemption,  were  drafted  as  they 
were  merely  to  save  trouble.  Each  secured  only  the  amount  specified 
in  it,  and  each  must  be  considered  as  a  transfer  on  sale.  Applying  the 
modifications  of  Section  2  (3)  in  the  case  of  a  mortgage  to  the  provisions 
of  Section  2  (2)  J,  the  method  of  arriving  at  the  value  of  the  fee  simple 
was  to  take  the  amount  secured  by  the  mortgage,  and  from  that,  and  that 
only,  make  the  calculation.  The  second  paragraph  of  Section  2  (3)  made 
the  appellants'  contention  impossible.  Leases  would  not  make  any  differ- 
ence to  the  value  of  the  fee  simple  in  possession.  A  mortgage  could  not 
be  treated  as  evidence  of  value  under  this  section. 

Awarded :  That  the  second  and  third  mortgages,  for  £4,000  and 
£1,000  respectively,  should  be  included  with  the  original  inortgage  of 
£12,500  in  arriving  at  the  substituted  site  value  ;  and  that  the  substituted 
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site  value  should  be  arrived  at  by  taking  the  aggregate  amount  of  the 
three  mortgages  as  the  total  value  ;  and  the  expenses  of  the  appellants  be 
borne  by  the  Commissioners. 

For  the    appellants :  William   Allen,    instructed   by  Whatley    &    Son. 
Witnesses  :  R.  A.  Ellis,  F.S.I.,  A.  V.  Whatley. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  JOHN  Faeeke,  Esq.,  Beferee,  ISth  JVn-embffi;  1912. 

Leeds  Fieeclay  Co.  v.  The  Commissioners  op  Inland  Revenue. 

Undeveloped  Land  Duty — Land  dsed  bona  fide  foe  a 
Business,  Trade,  ok  Industry— Finance  (1909-10)  Act,  191Q 
(10  Edw.  VII.  c.  8),  s.  16  (2).  I 

This  was  an  appeal  against  undeveloped  land  duty  being  assessed 
on  four  plots  of  freehold  land,  numbered  4682,  4683,  4982,  and  4983, 
owned  by  the  appellants.  The  following  facts  were  given  in  evidence  at 
the  hearing : — 

The  appellants  were  owners  of  240  acres  of  leasehold  and  93  acres  of  free- 
hold land  ;  the  leasehold  property  was  held  under  a  lease  for  fifteen  years  from 
September,  1910,  subject  to  royalties  and  a  minimum  rent,  and  lay  partly  on 
the  north  and  partly  on  the  south  side  of  the  freehold.  The  appellants'  shafts 
were  situated  in  the  northern  leasehold  land,  which  adjoined  a  railway  line. 
Of  the  freehold  property,  which  lay  between  the  two  portions  of  leasehold, 
78  acres  were  bought  in  1899,  and  15  acres  in  1900  ;  and  a.t  the  date  of 
purchase  buildings  had  already  been  erected  on  certain  portions  of  it. 
The  appellants  commenced  working  under  the  freehold  in  1903,  and  in 
September,  191 1,  they  were  stopped  on  reaching  the  vicinity  of  the 
buildings  by  the  fear  of  causing  a  subsidence  of  the  surface.  The  average 
depth  of  the  workings  was  about  65  yards,  and  the  minerals  could  not  be 
worked  vrithout  letting  down  the  surface.  The  supply  of  minerals  in  the 
northern  leasehold  land  was  nearly  exhausted,  there  being  only  five  years' 
minerals  remaining.  Of  the  plots  the  subject  of  this  appeal,  4982  and 
4983,  had  not  been  worked  at  any  time  ;  plot  4682  was  entered  in  1907 
by  a  narrow  road  driven  to  prove  coal  at  a  depth  of  about  70  yards,  and 
had  not  been  worked  since  1907  ;  plot  4683  was  entered  in  June,  1910,  and 
worked  till  September,  1911,  40  per  cent,  of  the  minerals  under  an  area  of 
one  rood  being  extracted.  The  main  road  under  the  freehold  was  stopped 
in  1907  by  reaching  water,  and  was  now  used  for  storing  water  in  times  of 
flood.  A  new  road  was  now  being  driven  under  the  freehold,  which 
would  actually  pass  under  plot  4,982. 

For  the  appellants  it  was  argued  that  the  plots  in  question  were 
developed  land  ;  they  were  used  bona  fide  for  the  business  trade  or  industry 
of  the  appellants.  The  meaning  of  bona  fide  was  explained  by  Cozens- 
Hardy,  M.R.,  and  Kennedy,  L.J.,  in   Attorney- General  v.  Richmond 
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(1908),  2  K.B.,  741.  It  was  impossible  to  let  down  the  surface  with 
buildings  upon  it,  and  it  must  be  kept  in  its  present  state  to  be  of  any  use 
to  the  appellants.  The  land  was  used  in  the  manner  contemplated  by  the 
Finance  Act,  and  in  five  years'  time  it  would  be  essential  for  carrying  on 
the  business.  If  it  was  established  that  the  appellants  bona  fiie  used  this 
land  for  the  purpose  of  their  benefit,  Section  16  (4)  did  not  apply  to  it. 
It  was  not  necessary  to  use  the  property  actively  every  day.  This  was 
developed  land,  and  Section  16  (4)  applied  to  undeveloped  land. 

For  the  respondents  it  was  maintained  that  Section  16  (4)  was  very 
material,  "undeveloped  land  does  not  include  the  minerals,"  so  that  the 
point  at  issue  really  was  whether  the  surface  was  baiiig  "  use;l  for  any 
"  business,  &c."  No  evidence  as  to  such  user  had  been  given.  All  the 
plots  in  question,  so  far  as  the  surface  was  concerned,  were  being  used  for 
agricultural  purposes  only;  all  of  them  were  let  to  agricultural  tenants. 
Of  two  o£  the  plots  neither  the  surface  nor  the  underneath  had 
been  worked  at  all  ;  as  to  the  third,  a  narrow  road  Cims  under 
it  in  1907,  and  had  not  been  worked  since,  so  that  during  the 
years  of  a-ssessment,  not  even  the  minerals  were  being  worked  ; 
as  to  the  fourth,  out  of  2  acres  1  rood  31  poles,  1  rood  had  had 
40  per  cent,  of  the  minerals  taken  during  a  period  of  not  much  more 
than  one  year  out  of  the  three  years  of  assessment.  On  this  evidence 
it  was  impossible  to  say  that  the  appellants  were  using  this  land  for  their 
trade  ;  the  surface  was  being  used  by  the  tenants,  the  appellants  having 
parted  with  the  possession.  By  Section  23  (2)  "  all  minerals  shall  be 
"  treated  as  a  separate  parcel  of  land." 

Awarded:  That  the  plots  numbered  4682,  4683,  and  4983  are 
undeveloped  land,  and  that  the  plot  numbered  4982  is  not  undeveloped 
land. 

For  the  appellants  :  J.  A.  Freeman  (Brook,  Freeman  &  Batley, 
Huddersfield).  Witnesses :  Albert  Barrett,  J.  E.  Armitage, 
F.  C.  Crowther. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
llevenue. 


Certain  of  the  Beoisions  of  Referees,  ^-c,  reported  or  referred  to  in 
this  issue  are  or  may  be  under  Appeal.  The  results  of  sueh  Appeals  will 
he  reported  or  referred  to  in  forthcoming  issues  of  these  Reports,  but  hi 
the  meantime  tlw  possibility  of  such  decisions  being  reversed  on  Appeal 
should  be  borne  in  mind. 
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LAW  CASES. 


[IN  THE  COURT  OF  APPEAL.] 

BURGHES  r.  ATTORNEY-GENERAL. 

[November  6th  and  17th,  1911.] 

Revenue — Taxation — Land  Valuation — Form,  8,  Land, — Finance 
(1909-10)  Act,  1910  (10  Edw.  VIZ,  o.  8),  ss.  26,  31. 

Section  31  of  the  Finance  (1909-10)  Act,  1910,  ia  directed  to  enabling 
the  Inland  Revenue  Commissioners  to  ascertain  the  names  of  persons  who 
pay  rent  or  who  as  agents  for  others  receive  rent  in  respect  of  any  laud. 
The  Commissioners  may  in  respect  of  any  specific  land  require  from  a 
person  who  pays  rent  for  such  land  the  name  and  address  of  the  person  to 
whom  he  pays  it,  and  from  a  person  who  as  agent  for  another  receives 
any  rent  in  respect  of  such  laud  the  name  and  address  of  the  person  on 
whose  behalf  he  receives  such  rent,  but  the  enquiries  must  be  in  respect  of 
a  specific  parcel  of  land.  A  form  asking  for  such  information  in  respect 
of  unspecified  land  is  meaningless,  and  makes  a  demand  that  the  form 
should  be  filled  up  unauthorised  and  void. 

It  is  not  ultra  vires  on  the  part  of  the  Commissioners  to  require 
returns  under  Section  31  to  be  sent  to  an  appointed  local  ofiicer  instead  of 
to  themselves. 

Per  Farwell,  L.J.  .  A  requisition  to  make  a  return  under  Section  31 
within  less  than  thirty  days  from  its  receipt  is  not  within  the  powers  of 
the  Commissioners,  and  is  a  nullity. 

Decision  of  "Warrington,  J.  (80  L.  J.,  Ch.,  506  ;  [1911],  2  Ch.,  139), 
affirmed.— (81  L.  J.,  Oh.,  105.) 
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[IN   THE  COURT  OF  APPEAL.] 
DYSON   V.  ATTORNEY-GENERAL.] 

[NOVEMBEK   7th  ASD   17TH,   1911.] 

Revenue — Taxation — Land — Valuation — Form  4 — OwMir  and  Occupier 
—Finance  (1909-10)  Act,  1910  (10  Hdw.  VII.,  v.  8),  s.  2&— Rules  of 
Svpreme  Court,  Order  XXV.,  Rule  5. 

An  action  lies  by  the  subject  against  the  Attorney-General,  as  repre- 
senting the  Crown,  claiming  a  declaration  under  Order  XXV.,  Rule  5,  to 
test  the  validity  of  forms  issued  by  the  Commissioners  of  Inland  Revenue 
under  the  Finance  (1909-10)  Act,  1910,  and  it  is  eminently  a  case  in 
which  the  Court  ought  to  exercise  its  discretionary  jurisdiction  to  make  a 
declaratory  order. 

A  notice  to  the  owner  of  land  to  make  a  return  under  Section  26,  Sub- 
section 2,  of  the  Finance  (1909-10)  Act,  1910,  within  less  than  the  thirty 
days  there  specified  is  invalid,  and  imposes  no  obligation  on  the  owner  to 
do  so.  A  notice  is  not  invalid  under  Section  26,  Subsection  2,  merely 
because  it  requires  the  return  to  be  made  to  an  officer  of  the  Commis- 
sioners without  giving  the  owner  an  option  to  make  it  to  the  Commis- 
sioners. 

Requisition  (i.)  in  Form  4  requiring  any  person  who  is  both  owner  and 
occupier  to  state  "  the  annual  value,  i.e.,  the  sum  for  which  the  propei-ty 
"  is  worth  to  be  let  to  a  yearly  tenant,  the  owner  keeping  it  in  repair,"  is 
unauthorised  by  Section  26,  Subsection  2,  and  renders  the  whole  form 
invalid.— (81  L.  J.,  K.  B.,  217.) 


HERBERT'S  TRUSTEES  r.    COMMISSIONERS  OF  INLAND 
REVENUE. 

Reremtc — Increment  Value  Duty — Valuation— Finance  (1909-10)  Act, 
1910  (10  Edm.  VII.,  v.  8),  s.  25— Asse^ssable  Site  Value— Minus 
Value — Held  that  Assessable  Site  Value,  in  tlie  sense  oftlw  Finance 
(1909-10)  Act,  1910,  s.  25,  could  not  ie  a  .Vlims  Quantity. 

Lord  Johnston  :  This  case  raises  a  general  question,  of  great  import- 
ance in  the  administration  of  the  Finance  (1909-10)  Act,  1910,  in  reo-ard 
to  the  ascertainment  of  increment  value  for  the  assessment  of  increment 
value  duty.    That  question  is  whether  the  general  provisions  of  the  Act 
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are  consistent  with  n  literal,  or  rather  an  algebraic,  application  of  its 
twenty-fifth  section,  by  which,  in  many  cases,  assessable  site  value,  which 
is  the  basis  for  the  calculation  of  increment  value,  would  be  found  to  be 
mathematically  a  mimis  quantity. 

I  am  not  surprised  that  Mr.  Binnie,  the  Referee,  regarding  only  the 
directions  of  Section  25,  and  holding  the  interpretation  of  an  Act  of 
Parliament  to  be  beyond  his  province,  considered  that  his  only  duty  was 
to  apply  literally  the  formula  of  Section  2.5,  and  if  that  application  gave 
a  minus  result,  speaking  mathematically,  to  set  down  the  assessable  site 
value  at  a  minus  quantity.  But  this  Court  is  bound  to  look  deeper,  and 
to  consider  whether  it  was  the  real  intention  of  the  statute  that  this  should 
be  a  possible  result  in  any  case. 

It  is  easy  to  say  that,  in  talking  of  value  in  the  ordinary  acceptation 
of  that  term,  a  thing  may  be  shown  to  be  worth  nothing,  but  that  it  is 
impossible  that  it  should  be  worth  less  than  nothing.  But  there  is  such 
an  appearance  of  artificiality  about  the  Finance  Act,  1910,  that  the  above 
observation,  though  not  without  weight,  has  not  the  same  effect  as  it 
would  have  in  reference  to  a  scheme  of  legislation  which  was  based  less 
on  the  theoretical.  Tt  is  in  accordance  with  this  that  the  Counsel  for  the 
Crown  maintained  that  "  value  "  as  used  in  the  Act  never,  or  perhaps  I 
should  say  seldom  (for  words  are  not  always  used  in  the  Act  with  the 
same  meaning),  means  value  as  ordinarily  understood,  but  is  a  mere 
symbol.  In  fact,  they  maintained  the  purely  algebraic  interpretation  of 
the  Act,  and  particularly  of  its  twenty-fifth  section,  though  I  think  they 
found  themselves  in  difficulty  when  asked  to  carry  this  contention  to  its 
full  logical  conclusiuu. 

The  broad  question  is  thus,  I  think,  whether  the  statute  invents  and 
enacts  a  mere  empirical  formula,  which  must  be  applied  literally  or  mathe- 
matically, with  no  relation  to  the  object  of  the  statute  or  to  its  subject- 
matter.  Though,  as  I  have  said,  on  a  surface  view  of  the  statute,  and 
particularly  of  Section  25,  there  is  some  support  for  the  affirmative  of  this 
proposition,  I  have  come  to  be  satisfied  that  when  the  statute  is  fully 
examined  there  is  really  no  foundation  for  it,  and  that  this  question  must 
be  answered  in  the  negative,  in  accordance  both  with  the  intention  of  the 
enactment  and  with  ordinai-y  business  methods  and  acceptation  of  terms. 

Before  I  proceed  to  consider  this  question,  however,  I  think  it  proper 
to  say,  inasmuch  as  it  was  common  ground  to  the  parties,  and  by  no  means 
veiled  from  your  lordships,  that  your  judgment  was  in  any  event  to  be 
taken  before  a  higher  tribunal,  that  I  had  at  first  some  difficulty  in  enter- 
taining the  case  owing  to  its  statement  that  the  parties  were  agreed  as  to 
the  items  of  value  in  the  provisional  valuation.  Having  regard  to  the 
matter  in  dispute,  I  should  have  expected  no  agreement  between  or  con- 
cession by  the  parties,  because  it  is  difficult  at  first  sight  to  see  that  agree- 
ment on  the  figures  does  not  involve  agreement  in  the  result.  But  I  was 
satisfied  by  the  explanation  of  Mr.,  Clyde  for  the  appellants,  not  contra- 
dicted for  the  Crown,  that  the  meaning  of  the  parties  and  of  the  case 
was,  assuming  the  figures  in  question  to  be  correctly  arrived  at  in  terms  of 
the  twenty-fifth  section  of  the  Act,  to  ask  the  Court  to  determine  whether 
theiAct  required  the  Keferee,  in  applying  these  figures,  to  come  to  the 
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result  he  did,  and  rlid  not  entitle  and  require  him  to  come  to  the  alternative 
result  which  he  has  stated.  And  it  is  on  this  footing  that  I  entertain  and 
propose  to  consider  the  case. 

I  have  no  hesitation  in  saying  that  the  question  at  issue  cannot  be 
determined  by  attention  confined  to  any  one  section  of  the  statute  in 
question,  but  that  the  scope  and  object  of  the  statute  and  its  whole 
provisions  must  be  regarded.  And  I  am  all  the  more  impressed  with  this, 
that  the  section  to  which  we  are  asked  by  the  Crown  to  confine  attention, 
and  which  we  are  asked  to  apply  literally,  is  a  section  providing  merely 
the  machinery  for  ascertaining  a  certain  value,  which  is  required  to 
give  effect  to  the  provisions  of  the  assessing  clauses,  and  not  itself  an 
assessing  clause. 

The  first  observation,  then,  that  occurs  is,  that  the  statute  is  a  taxing 
Act,  intended  to  raise  revenue  by  the  assessment  of  something,  which  I 
may  describe  generally  as  the  increase  of  the  value  of  an  interest  in  land. 
I  use  the  word  interest  advisedly,  because  it  is  not  property  in  any  ordinary  \ 
sense,  but  a  statutory  interest,  that  is,  an  interest  carved  by  the  statute  out 
of  property,  and  hitherto  unknown  in  practice  and  to  the  law,  the  increase 
in  value  of  which  is  to  be  assessed.  I  think  that  this  observation  is  ti'ue 
generally,  though  there  are  differences  in  detail  between  (1)  increment 
value  duty,  (2)  reversion  duty,  and  (3)  undeveloped  land  duty.  Increase  of 
value  is  in  ordinary  acceptation  the  increase  of  something  actual  and 
therefore  positive,  and  not  of  something  theoretical  and  therefore  possibly 
mathematically  negative.  The  statute  intends  to  provide  that  the  State 
shall  have  in  cash  a  share  of  an  increase  which  would  otherwise  go 
actually  or  potentially  into  the  pocket  of  the  statutory  owner.  The  tax  is 
made  applicable  to  a  special  interest  in  property.  And  it  is  the  increment 
of  this  special  interest  in  property  which  is  for  the  future  to  be  the  subject 
of  this  taxation.  I  think,  having  regard  to  the  whole  scope  of  the  statute, 
that  its  plain  intention  was  to  assess  something  real,  which  on  a,  fair 
interpretation  of  the  Act  could  be  assumed  as  capable  of  prodncino-  the 
tax,  and  not  to  assess  an  algebraic  symbol  of  uo  real  value,  with  the  result 
of  extracting  the  tax  from  funds  derived  from  totally  different  sources. 
Though,  until  I  examine  the  statute  in  detail,  it  is  difficult  to  define  the 
conception  which  is  designated  assessable  site  value,  it  may  conduce  to 
make  my  meaning  more  distinct  if  I  say  that  I  think  it  will  be  found  to  be 
the  interest  of  the  statutory  "  owner  "  in  the  bare  land. 

As  the  Act  is  so  entirely  evolved  out  of  theory,  it  may  not  be  inappro- 
priate, in  approaching  its  interpretation,  to  consider  what  that  theory 
appears  to  have  been  and  its  bearing.  I  think  it  was  (and  I  deduce  this 
solely  from  a  consideration  of  the  statute  itself  and  not  from  outside 
information)  very  much  this,  that  the  value  of  bare  land,  or  of  land 
divested  of  the  results  of  human  labour  and  expenditure,  is  increased,  not 
by  the  action  of  the  owner,  but  of  circumstances,  and  that  therefore  the 
State  may,  without  injustice,  exact  a  share  of  the  increase.  But  this 
postulates  something  which  could  be  shared,  and  therefore  something 
positive.  1  find  it  difficult  to  conceive  of  the  State  sharing  in  an  increase 
which  could  only  be  measured  by  how  much  the  value  of  a  thing  which 
was  worth  less  than  nothing  approached  more  nearly  to  be  worth  some- 
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thing,  though  still  worth  less  than  nothing.  And  if  it  is  maintained  that 
this  was  the  intention  and  effect  of  the  statute,  it  must,  I  think,  he  estab- 
lished by  very  express  enactment  or  irresistible  implication. 

I  was  struck  with  the  comparison  instituted  by  Mr.  Clyde  between 
credit  and  value,  though  I  prefer  to  use  it  in  my  own  way. 

If  a  man's  liabilities  exceed  his  assets,  he  is  insolvent.  The  value 
of  his  estate  is  nil  and  his  credit  exhausted.  If  the  value  of  his  assets 
improves,  his  credit,  though  it  may  not  be  good  for  much,  has,  eliminating 
the  personal  equation,  certainly  risen,  yet  his  estate  may  still  be  worth 
nothing,  inasmuch  as  an  increase  in  value  is  an  increase  in  positive  value, 
and  not  an  increase  in  the  personal  credit  of  the  owner.  And  so  it  seems 
to  me,  unless  we  are  tied  up  by  the  statutory  use  of  symbols  having  an 
artificial  and  not  a  real  meaning,  that  that  which  has  no  positive  value  is, 
in  the  estimation  of  the  statute,  worth  nothing,  and  that  until  it  comes  to 
have  a  positive  value  it  is  still  worth  nothing  or  is  of  no  value.  As  it  can- 
not be  itself  assessed  to  derive  from  it  a  productive  tax,  so  its  theoretical 
approach  to  a  positive  value  cannot  be  assessed  to  derive  from  it  a  pro- 
ductive tax. 

How,  then,  do  the  provisions  of  the  statute  stand?  Do  they  square 
with  the  practical  or  the  theoretical — with  value  as  a  fact  or  value  as  a 
symbol  ? 

Confining  attention  meantime  to  increment  value  duty  only,  the  Act 
(Section  1)  enacts  that  there  is  to  be  charged  "  on  the  increment  value  of 
"  any  land  a  duty  called  increment  value  duty  "  (1)  on  the  transfer  on  sale 
or  on  the  grant  on  lease  of  the  land,  (2)  on  its  transmission  by  death,  and 
(3)  on  its  conventional  periodic  transmission  when  it  is  held  by  a  body 
having  continuity  of  existence.  It  is  unfortunate  that  the  word  "  land  " 
throughout  the  Act  has  seldom  the  same  meaning  in  two  consecutive 
paragraphs,  and  that  the  interpretation  clauses  (Sections  41  and  42) 
studiously  avoid  defining  what  it  is,  and  content  themselves  with  saying 
what  it  is  not.  I  take,  therefore,  the  word  as  it  is  found  in  the  Act,  and 
do  not  attempt  to  discriminate  where  the  Act  has  not  done  so.  The  Act 
Section  2  (1),  defines  what  is  meant  by  "  the  increment  value  "  of  any  land. 
It  "  shall  be  deemed  to  be  the  amount  (if  any)  by  which  the  site  value 
"  of  the  land,  on  the  occasion  on  which  increment  value  duty  is  to  be 
"  collected  as  ascertained  in  accordance  with  this  section,  exceeds  the 
"  original  site  value  of  the  land  as  ascertained  in  accordance  with  the 
"  general  provisions  "  of  Section  25.  For  convenience  the  site  value  on  the 
occasion  when  increment  value  duty  is  to  be  exacted  may  be  termed 
"  occasional  site  value  "  to  distinguish  it  from  "  original  site  value,"  and 
site  value  throughout  the  Act"  is  (Section  25)  short  for  assessable  site 
value.  I  do  not  think  that  the  definition  of  increment  value  in  Section  2 
(1)  can  be  fairly  read  without  concluding  that  the  statute  contemplates, 
in  speaking  of  "  exceeds,"  an  excess  of  value  at  one  point  of  time  over 
value  at  another  point  of  time,  of  an  actual  and  practical  nature,  and  not 
an  excess  of  value  of  a  theoretical  or  purely  mathematical  nature.  And 
this  is  confirmed  so  far  by  the  fact  that  Section  2  (2),  which  provides  how 
occasional  site  value  is  to  be  ascertained,  makes  the  basis  of  that  value,  in 
the  case  of  actual  transmission  at  any  rate,  real  value,  either  actual  con- 
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sideration  for  transfer  on  sale  or  lease,  or  actual  valuation  at  death, 
through  subjecting  that  real  value  to  the  same  deductions  as  are  to  be 
made  under  Section  25  for  the  purpose  of  arriving  at  original  site  value. 

The  next  inquiry  is  whether  Section  25,  which  provides  for  the  ascer- 
tainment of  original  site  value,  and  affects,  by  reference,  the  ascertainment 
of  occasional  site  value,  compels  to  the  conclusion  that  though  both 
occasional  site  value  and  original  site  value  may  be  themselves  nil,  there 
may  yet  be  an  assessable  increase  of  occasional  site  value  over  original 
site  value,  by  reason  that  the  site  value  has  approached  more  nearly  to 
being  worth  something,  though  it  is  still  worth  nothing. 

Turning,  then,  to  Section  25,  it  is  found,  unfortunately,  to  be  couched 
in  words  which  conceal  rather  than  disclose  its  meaning.  Gross  value,  full 
site  value,  total  value,  assessable  site  value,  in  themselves  convey  no  certain 
meaning.  And,  indeed,  they  may  at  first  sight  be  not  unreasonably 
regarded  as  mere  symbols,  giving  colour  to  the  contention  that  the  section 
sets  to  the  Commissioners  a  problem  to  be  worked  out  algebraically  and  to 
an  algebraical  result.  But  when  the  subsections  are  examined  more  care- 
fully it  is  found  that  gross  value,  full  site  value,  total  value,  and  even 
assessable  site  value,  to  the  ascertainment  of  which  the  first  three  lead  up, 
really  mean,  though  they  do  not  express,  something  definite  and  perfectly 
intelligible,  and  that  a  something  which  is  always  based  on  real  or  positive 
value  as  understood  when  ordinary  language  is  used,  as  thus  : — 

Section  25  (1)  begins  with  "  gross  value."  I  think  this  will  be  found 
to  be  simply  hypothetical  market  value  in  the  eyes  of  a  buyer  who  looks 
on  the  subject  as  it  presents  itself  to  him,  and  knows  nothing  of  its 
encumbrances,  burdens,  and  restrictions.  It  is  a  hypothetical  quantity, 
indeed,  and  entirely  dependent  on  the  valuer's  frame  of  mind,  for  no 
subject  ever  enters  the  market  on  these  terms.  But  it  contemplates  value 
in  the  ordinary  acceptation  of  the  term. 

Section  25  (2)  proceeds  to  "  full  site  value."  This  is  a  mysterious 
term.  But  I  think  it  is  really  meant  to  describe  the  present  value  of  the 
bare  land,  still  disregarding  encumbrances,  burdens,  and  restrictions.  It 
is  made  of  no  subsequent  use  in  itself,  but  only  for  the  amount  of  the 
deduction  from  gross  value  which  is  required  to  be  made  in  order  to  arrive 
at  it.  What  it  really  is,  stripped  of  its  verbal  disguise,  is  the  present  value 
of  the  site,  still  regarded  as  unencumbered,  unburdened,  and  unrestricted, 
but  also  as  divested  of  the  result  of  man's  labom-  and  expenditure  of  capital. 
I  do  not  think  I  go  far  wrong  in  saying  that  this  would  be  popularly,  and 
at  the  same  time  correctly  and  more  briefly,  described  as  the  present  prairie 
value.  And  I  venture  to  accept  Counsel's  expression  for  it,  divested  value. 
That,  again,  must  be  something  positive,  something  based  on  real  value. 
For  though  there  may  be  pieces  of  land  in  this  country  worth  nothing, 
there  is  not  conceivably  any  such  worth  less  than  nothing. 

But  the  way  full  site  value  is  got  at  requires  to  be  noticed.  It  is 
defined,  to  read  the  subsection  short,  as  gross  value  mhms  the  difEerence 
between  gross  value  and  divested  value,  thnt  is,  as  divested  value 

But,  as  will  be  afterwards  seen,  it  is  not  divested  value  that  is  after- 
wards wanted  or  used,  but,  though  a  roundabout  way  is  taken  to  get  at  it 
gross  value  minm  divested  value,  or  the  proportion  of  the  gross  value  of 
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the  subject,  which  is  attributable  to  man's  labour  and  expenditure,  and  not 
to  the  mere  present  prairie  value  of  the  laud.  Still,  both  full  site  value, 
that  is,  divested  value,  and  gross  value  minus  full  site  value,  that  is,  the 
added  value  which  is  the  result  of  man's  handiwork,  are  real  values,  and 
if  they  be  not  nil,  as  one  or  other  or  both  may  possibly  be,  must  be 
positive  values.  But  the  section  appears  to  me  to  put  the  cart  before 
the  horse.  The  valuer  cannot  possibly  estimate  directly  what  addition  to 
bare  site  value  has  been  made  by  man's  exertions.  The  valuer  must  in 
practice  first  apply  himself  to  find  out,  according  to  his  own  estimate,  the 
full  site  or  divested  value,  and  then  the  difference  between  gross  value  and 
full  site  value  is  a  mere  question  of  subtraction, 

Then  comes  Section  25  (.S),  "total  value,"  in  itself  expressive  of 
nothing,  but  intended  to  mean,  though  it  does  not  describe,  nothing  more 
nor  less  than  real  market  value,  i.e.,  the  market  value  of  the  subject  as  it 
would  go  into  the  market  at  the  time  with  its  title-burdens  and  restric- 
tions, but  with  such  enhancement  as  man's  labour  and  expenditure  may 
have  effected.  For  it  is  defined  to  be  gross  value  as  diminished  by  the 
incidence  of  fixed  burdens  and  restrictions.  That,  again,  contemplates  a 
real  tangible  value.  And  though  it  may  not  be  a  positive  value,  it  can 
never  conceivably  be  less  than  nil. 

For  gross  value,  according  to  the  definition  (Section  25)  (1) )  is  ex 
liypothesi  a  mai-ket  value.  Total  value  is  gross  value  after  deducting  the 
amount  by  which  gross  value  would  be  diminished  if  the  subject  were  sold 
subject  to  fixed  charges  and  restrictions,  and  is  therefore  real  market 
value,  as  that  would  be  found  in  practice.  I  could  conceive  a,  case  in 
which  gross  value  was  substantial,  but  in  which  total  value  might  be  nil, 
owing  to  the  incidence  of  intolerable  burdens  and  restrictions.  But  I 
cannot  conceive  of  total  value,  which  is  just  real  market  value,  being 
stated  as  a  minus  quantity.  Market  value  may  be  nil,  but  it  cannot  be 
minus  anything.  We  were  reminded  of  a  case  recently  before  the  Divi- 
sion of  the  Court  in  which  I  usually  sit — that  of  Stirling  Craivford  of 
Milton.  It  is  not  reported,  as  the  Court  found  that  there  was  no  proper 
contradictor,  and  that  they  could  not  ex  propria  motu  decide  an  important 
point  which  the  papers  appeared  to  raise.  But  the  circumstances  are 
useful  as  illustrating  the  matter  under  consideration.  They  may  indeed 
at  first  sight  be  used  as  indicating  that  real  market  value  may  be  a  minus 
quantity.  For  £5,000  was  paid  to  get  rid  of  the  property  with  its  fixed 
burdens.  But  this  is  only  at  first  sight,  and  was  not  really  the  position. 
The  property  was  overburdened  with  its  fixed  charges,  but  was  not  thereby 
worth  minus  iJ5,000.  It  was  simply  worth  nil,  and  the  £5,000  was  paid  for 
release  from  the  personal  obligation  which  the  holders  had  incurred  for  the 
fixed  charges.  But  in  applying  this  statute,  and  particularly  Sections  2, 3, 
and  25,  the  element  of  personal  obligation  is  entirely  disregarded.  The 
reference  to  the  case,  therefore,  only  illustrates  the  self-evident  proposi- 
tion that  property  in  land  subject  to  an  excessive  fixed  charge,  though 
it  may  be  worth  nothing,  cannot  per  se  be  worth  less  than  nothing,  A 
thing  is  only  worth  what  the  market  will  give  for  it,  and  it  will  give 
nothing  for  a  property  which  is  overburdened.  If  it  is  worth  a  minus 
quantity,  it  must  be  on  the  hypothesis  that  the  owner  must  pay  something 
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to  get  rid  of  it.  But  under  the  Scottish  system  of  land  laws,  with  which 
alone  we  are  concerned,  a  man  will  pay  nothing  to  get  rid  of  the  property, 
though  he  may  pay  something  to  get  rid  of  a  personal  obligation  con- 
nected with  the  property  which  he  has  undertaken.  If  a  property  worth 
£1,000  is  burdened  with  a  feu-duty  of  £100,  it  is  oyerbnrdened  by  at  least 
£60  a  year.  It  is  therefore  valueless.  No  one  will  give  a  sixpence  for  it. 
But  unless  the  owner,  by  the  form  of  and  completion  of  his  title,  has  come 
under  a  personal  obligation  for  that  feu-duty,  he  need  not  and  will  not 
pay  to  be  rid  of  the  property,  and  with  it  of  his  obligation.  It  is  only  by 
mixing  up  the  real  and  the  personal  element  in  relation  to  the  subject 
that  the  conception  of  a  minus  value  can  he  reached.  And  in  interpreting 
the  statute  we  hare  nothing  to  do  with  the  personal  obligation  resulting 
from  contract  or  completed  title. 

Th?  total  value  of  land,  then,  as  defined  by  the  statute,  or  the  true 
market  value,  can  never  be  stated  as  a  minvs  quantity,  though  it  may 
sometimes  be  nil. 

The  provisions  already  considered  were  believed  to  be  necessary  to 
arrive  at  assessable  site  value,  whether  original  or  occasional. 

But  let  me  recapitulate  what  they  really  mean.  (1)  Gross  value  is 
nothing  but  the  hypothetical  market  value  of  a  property  neither  encum- 
bered, burdened  under  its  title,  nor  restricted.  (2)  Full  site  value  is 
nothing  but  the  present  value  of  the  bare  site,  unencumbered,  unburdened, 
and  unrestricted.  (3)  Total  value  is  market  value  in  its  ordinary  accep- 
tation. 

I  think  that  assessable  site  value  will  also  be  found  to  be  equally 
susceptible  of  a  plain^  meaning,  inconsistent  with  the  contention  main- 
tained by  the  Crown. 

Before  approaching  Section  25  (4)  there  are  two  things  to  note.  The 
first  and  most  important  appears  to  be  the  use  of  the  term  "  assessable  "  as 
qualifying  "  site  value."  Though  site  value  is  an  artificial  conception, 
the  phrase  "  assessable  site  value  "  clearly  indicates  that  the  site  has  a 
value  which  is  assessable,  and  that  a  minus  value  never  can  be.  The 
assessable  value  may  be  nil,  but  if  there  is  any  virtue  in  the  use  of  words 
it  can  never  be  a  minus  quantity.  It  is  true  that  the  tax  is  not  to  be  laid 
on  the  assessable  value  simply.  It  is  to  be  laid  on  the  excess  (if  any)  of 
the  occasional  assessable  site  value  over  the  original  assessable  site  value. 
If  the  original  cannot  be  a  minus  quantity,  still  less  can  the  occasional 
site  value  be  so.  For  if  one  turns  back  to  Section  2  (2)  of  the  Act,  it  will 
be  found  that  the  occasional  site  value  is  to  be  ascertained  in  the  same 
way  as  the  original,  but  by  substituting  real  values,  whei-e  available,  for 
the  estimated  values  of  Section  25.  The  difference  between  the  two  may 
be  nil,  but  if  neither  of  them  can  be  a  negative  quantity  the  difference 
between  them  cannot  be  a  negative  quality. 

Another  thing  is  this :  The  Act  has  been  drafted  with  reference  to 
English  law  and  the  English  system  of  land  tenure,  and  it  has  been 
thought  sufficient  in  applying  it  to  Scotiand  to  insert  a  Scottish  inter- 
pretation clause  (Section  42).  But  there  is  a  practice  in  dealing  with 
land  in  Scotland  which,  as  it  appears  to  me,  considerably  affects  the  aim 
of  the  framers  of  this  Act  in  its  application.     Something  of  the  same  sort 
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may  occur  in  England,  but  I  know  too  little  about  the  English  sj'stem  to- 
venture  the  assertion.  In  Scotland  in  a  great  many  feuing  transactions 
the  fixed  burdens  in  the  nature  of  feu-duty  or  ground  anunal  are  not  laid 
on  the  bare  land  as  at  the  time  the  feu  is  taken,  nor  have  they  any  relation 
to  the  then  value  of  that  bare  land.  They  are  laid  on  after  buildings  are 
erected,  and  they  bear  a  relation,  not  to  the  bare  land  as  originally  taken 
up,  but  to  the  land  and  buildings,  a  relation  which  is  one  of  the  arcana  of 
the  building  trade,  but  of  which  it  may  generally  be  said  that  the  feu-duty, 
&c.,  as  laid  on,  are  as  much  as  the  land  and  buildings  will  cany  and  yet 
allow  the  builder  to  get  a  price  which  will  refund  him  his  outlay  in 
building.  His  profit  is  in  the  enhanced  feu-duty,  &c.,  which  is  a  saleable 
asset  to  him.  I  think  that  this  fact  disturbs  somewhat  the  result  of 
applying  the  scheme  of  the  Act  to  Scotland,  and  not  improbably  accounts 
for  the  Referee  having  on  a  literal  application  of  Section  25  brought  out  a 
mimm  result.  It  is  clear  that  a  large  half  of  the  actual  feu-duty  in  the 
present  case  is  not  secured  by  the  site. 

In  considering  now  Section  25  (4),  which  defines  assessable  site  value, 
I  think  it  convenient  to  assume  a  very  simple  case  such  as  the  present,, 
where  the  only  fixed  charge  is  a  feu-duty  of  £52  Vis.  9d.,  which,  taken  by 
the  Referee  at  twenty  years'  purchase,  gives  the  capital  value  of  £1,053,  as 
stated  in  the  case.  There  appear  to  be  no  factors  in  relation  to  this 
property  which  call  for  the  application  of  the  many  other  detailed  deduc- 
tions which  complicate  Section  25  (4).  But  for  determination  of  the 
question  of  principle  involved  in  this  case,  the  present  simple  instance  is- 
as  good  as  the  most  complicated. 

It  will  be  found,  I  think,  that  assesable  site  value  is  really,  divested  of 
its  statutory  trappings,  just  the  value  of  the  interest  in  the  bare  land  of 
the  statutoiy  "owner."  For  the  statutory  definition  of  "owner"  see 
Sections  41  and  42.  Assessable  site  value  for  the  purposes  of  this  case  is 
defined,  Section  25  (4)  (a),  as  the  total  value  of  the  land  after  deducting 
from  the  total  value,  in  the  first  place,  the  same  amount  as  is  to  be  deducted 
from  gross  value  to  arrive  at  full  site  value,  and  after  deducting,  in  the 
second  place,  other  items  which,  when  examined,  are  found  to  be  of  the 
same  character  as  the  items  which  go  to  make  up  said  amount,  for  the 
deductions  under  Section  25  (4)  (J),  («),  and  (d)  are  all,  like  the  deduction 
under  Section  25  (4)  («),  allowances  in  respect  of  man's  labour  or  expen- 
diture. The  deduction,  Section  25  (4)  («),  the  parties  were  agreed,  is  in 
practice  negligible.  When  in  the  definition  of  assessable  site  value  in 
Section  25  (4)  their  real  meanings  are  substituted  for  "total  value"  and 
for  the  amount "  to  be  deducted  from  gross  value  to  arrive  at  full  site 
"  value,"  a  simple  result,  notwithstanding  the  complexity  and  circuity  of 
the  statutory  definitions,  is  arrived  at  in  the  present  case,  and  equally,  I 
think,  in  every  case.  For  original  assessable  site  value  is  found  to  be  full 
site  value  under  deduction  of  the  value  of  the  title-burdens  or  the  present 
value  of  the  bare  site,  under  deduction  of  the  present  value  of  the  title- 
burdens,  and  that  is,  as  I  have  said,  just  the  value  of  the  statutory  owner's 
interest  in  the  bare  site.  When  divested  of  the  nomenclature  with  which 
the  statute  has  clothed  it,  that  is  really  the  result.  If  there  are  other 
deductions  to  be  made  under  Section  25  (4)  (J)  (c)  and  {d),  they  only  go 
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still  farther  to  reduce  the  assessable  site  value  bj  further  deducting  from 
the  full  site  value.  But  this  result  seems  to  be  the  key  to  what  was  the 
idea  at  the  root  of  the  statutory  scheme. 

That  scheme  recognises  that  the  title-burdens  or  fixed  charges,  as  by 
way  of  feu-duty,  &c.,  are  really  an  estate  in  the  land,  which  belongs  to 
someone  other  than  the  "  owner "  as  defined  by  the  Act  (Sections  41 
and  42).  It  aims  at  assessing  the  increment  of  site  value  in  the  hands  of 
the  "  owner,"  on  the  assumption  that  you  can  really  sever  the  value  of 
land  from  that  of  buildings  or  improvements  on  it,  after  the  land  has  been 
built  upon  or  improved.  But  it  firstly  recognises,  and  consistently,  that 
the  site  value  in  the  hands  of  the  "  owner  "  is  only  so  much  of  the  value 
of  the  bare  site  as  remains  after  deducting  therefrom  the  value  of  the 
interest  in  the  bare  site  of  the  holder  of  the  title-burdens  or  fixed  charges 
— that  is,  in  the  present  case,  of  the  superior.  Accordingly,  the  site  value 
is  just  the  value  of  the  "  owner's  "  interest  in  the  site.  That  may  be  nil, 
but  it  cannot  be  a  mimis  quantity.  It  is  conceived  of  as  an  assessable 
value.  An  assessable  value  must  be  a  positive  and  not  a  negative  value. 
Though  the  definition  of  site  value  is  more  complicated  than  that  of  gross 
value,  full  site  value,  and  total  value,  it  is  seen,  when  bared,  to  represent 
an  idea,  just  like  those  involved  in  gross  value,  full  site  value,  and  total 
value,  which  requires  that  the  term  value  is  used  in  its  ordinary  accepta- 
tion. Now,  it  may  be  that  as  here  the  value  of  the  owner  s  interest  in 
the  site  is  reduced  to  nil  by  reason  of  the  predominating  value  of  the  title- 
burdens  or  fixed  charges.  It  may  in  time  come  nearer  to  meeting  the  fixed 
charges  and  yet  still  be  nil.  But  I  cannot  find  ground  in  the  intention 
and  scope  of  the  statute  for  the  implication  that  the  value  of  the  owner's 
interest  is  here  to  be  stated  not  at  its  true  value,  viz.,  nil,  but  at  the  amount 
of  the  deficiency  to  meet  the  fixed  charges  or  at  a  minus  quantity. 

To  call  such  minus  quantity  an  assessable  value  and  subsequently  to 
assess  the  difference  between  two  such  minus  quantities",  would  not  be  to 
extract  revenue  from  site  value  but  from  man's  development  of  the  site 
by  his  expenditure  of  labour  and  capital.  This  would  be  clean  against 
the  conception  of  the  Act.  To  reach  such  conclusion  I  see  no  warrant  for, 
giving  to  value  a  symbolic  meaning,  involving  a  purely  mathematical 
conception,  and  for  departing  from  its  ordinary  acceptation. 

If  anything  was  wanted  to  show  that  the  statute  never  contemplated  a 
minus  value,  it  is  sufficient  to  refer  to  one  of  the  provisions  for  collection 
of  increment  duty  (Section  3  (5)).  As  a  relief  to  the  owner,  the  incre- 
ment value,  as  otherwise  ascertained  under  the  statute,  is  to  abate  by 
10  per  cent,  of  the  original  site  value.  Working  mathematically,  with 
minus  values  the  fantastic  result  would  be  attained  of  an  increase  instead 
of  an  abatement. 

I  have  confined  attention  hitherto  to  increment  value  duty,  but  it  is  not 
out  of  place  to  refer  to  the  provision  (Section  16)  regarding  undeveloped 
land  duty— that  duty  is  to  be  levied  "  in  respect  of  the  site  valve  of  unde- 
''  veloped  land  "  "  at  the  rate  of  one  halfpenny  for  every  twenty  shillings 
'■  of  that  site  value."  It  is  not  conceivable  that  the  expression  contemplates 
anything  but  a  positive  value.  And  it  does  not  deb-act  from  this  inference 
that,  in  a  subsequent  Section  (17)   (1),  exemption   from  the   duty  is 
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provided  where  the  site  value  of  the  land  does  not  exceed  fifty  pounds  per 
acre. 

I  conclude,  therefore,  that  according  to  the  true  intent  and  meaning 
of  the  Act  the  assessable  site  value  of  the  appellants'  "land"  in  the 
sense  of  the  statute  is  not  a  minus  quantity,  but  nil,  as  representing  its 
real  value. 

Lord  Salvesen  :  I  agree  that  we  must  sustain  the  appeal.  I  proceed 
mainly  on  the  ground  that  the  language  of  the  statute  must  be  construed 
according  to  the  ordinary  and  popular  meaning  of  the  words  used  ;  and 
that  the  word  "value"  cannot,  according  to  this  rule  of  construction, 
include  a  minus  quantity.  If  the  simple  case  be  taken  of  a  piece  of  ground 
having  been  feued  at  a  rate  which,  when  capitalised  in  the  ordinary  way, 
largely  exceeds  the  market  value  of  the  land  as  at  the  date  when  the  Act 
comes  into  operation,  it  would  follow  that  if  twenty  yeai's  later  the  value 
of  the  land  had  increased,  but  still  not  to  an  extent  suflScient  to  cover  the 
burdens  upon  it,  the  owner  of  the  land  would  escape  taxation  on  this 
increment.  But  I  cannot  see  that  there  is  any  iniustice  in  this,  because- 
during  the  whole  period,  he  must  have  been  meeting  a  large  part  of  the 
annual  burdens  out  of  his  personal  estate  ;  and  the  effect  of  applying  the 
provisions  of  the  Act  to  his  case  would  be  to  impose  upon  him  a  f  tu-ther 
charge  in  respect  of  an  increment  in  the  value  of  the  laud  from  which  he 
had  taken  no  actual  benefit.  The  Act  appears  to  me  to  be  opposed  to  the 
notion  of  so  dealing  with  the  owner  of  an  overburdened  estate.  The  idea 
that  underlies  all  its  provisions  is  that  an  increment  of  value  which  arises 
not  from  any  expenditure  on  the  part  of  the  owner  but  from  the  require- 
ments or  increased  prosperity  of  the  community  of  the  district  shall  be 
shared  in  by  the  State  to  the  extent  of  one-fifth  ;  but  this  proceeds  on  the 
assumption  that  the  owner  has  actually  or  potentially  put  money  in' his 
pocket.  Had  it  been  intended  that  the  word  "  value  "  should  include  a 
minus  quantity  and  that  the  valuators  appointed  by  the  Act  were  to 
proceed  as  the  valuator  in  this  case  has  done,  I  think  this  ought  to  have 
been  clearly  stated  ;  but  I  cannot  gather  from  the  sections  cited  any 
intention  that  the  word  "  value  "  as  therein  used  was  to  have  a  mathe- 
matical or  technical  meaning  as  distinguished  from  its  ordinary  significa- 
tion. On  the  contrary,  I  think  it  is  assumed  throughout  that  the  owner 
of  the  land  from  whom  increment  value  duty  is  to  be  collected  on  the 
occasion  of  a  transfer  is  receiving  some  consideration  on  the  transfer  ; 
whereas  if  the  contention  of  the  Crown  were  sound  he  would  be  liable  to 
be  taxed  although  he  was  actually  paying  a  sum  to  get  rid  of  the  personal 
obligation  which  he  has  undertaken  to  the  previous  owner. 

I  content  myself  by  stating  thus  shortly  the  main  ground  on  which  I 
agree  with  the  decision  that  your  lordship  has  proposed ;  and  I  think  it 
unnecessary,  in  view  of  the  exhaustive  examination  you  have  made  of  the 
general  scheme  of  the  Act,  to  do  more  than  express  my  general  concurrence 
in  your  lordship's  criticisms. 

Lord  Cullen  :  By  the  Finance  (1909-10)  Act,  1910,  the  Commissioners 
of  Inland  Eevenue  are  directed  to  "  cause  a  valuation  to  be  made  of  all 
"  land  in  the  United  Kingdom  showing  separately  the  total  value, and  the 
"  site  value  respectively  of  the  land,  &c." 
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What  is  meant  by  "  total  value  "  and  by  "  site  value  "  respectively  is- 
defined  in  the  twenty-fifth  section  of  the  Act.  Two  other  values  are 
defined  in  that  section,  viz.,  "gross  value"  and  "full  site  value,"  but 
neither  of  these  falls  to  be  shown  by  the  Commissioners'  valuation. 

"  Total  value"  may  be  said  to  represent  the  market  value  of  ihe  land  as 
it  stands,  that  is  to  say,  as  enhanced  in  value  (or  otherwise)  by  buildings- 
or  other  heritable  accessions  to  the  solum,  and  burdened  with  any  fixed 
charges  and  restrictions  which  may  affect  it. 

"  Full  site  value  "  is  the  value  of  the  solum  per  ge,  regarded  as  divested 
of  any  buildings  or  other  heritable  accessions  to  it,  and  also  as  free  from 
any  encumbrances,  fixed  charges,  or  restrictions  which  may  affect  it. 

"Assessable  site  value  "  is  the  value  of  the  solum,  regarded  as  divested 
of  buildings  or  other  heritable  accessions,  but  as  burdened  with  its  fixed 
charges  and  restrictions,  if  any. 

The  "  assessable  site  value  "  therefore,  where  there  is  a  burden  of  fixed 
charges  on  the  land,  is  not  the  value  of  the  land  in  itself,  but  the  value,  if 
any,  of  the  land  as  so  burdened.  In  many  case.s  there  will  be  a,  net 
residual  value.  But  in  others  there  will  be  none.  This  may  happen 
where  the  fixed  charges  have  been  laid  on  the  land  as  enhanced  in  value 
by  buildings  erected  upon  it  and  are  such  as  the  enhanced  value  will  carry. 
If  the  value  of  the  enhancement  is  eliminated,  as  Section  25  directs,  while 
the  fixed  charges  are  treated  as  remaining  to  their  full  amount  as  a  burden 
on  the  divested  site,  it  will  often  happen  that  the  amount  of  the  charges  is- 
greater  than  the  actual  value  of  the  divested  site,  as  in  the  case  of  a  fening 
stance  of  which  the  actual  feuing  value  is,  say,  £100  per  annum,  but 
which  in  the  statutory  calculation  of  "  assessable  site  value"  falls  to  be 
viewed  as  burdened  with  a  fen-duty  of  £150  per  annum.  This  fixed 
chai'ge,  if  regarded  as  a  charge  only  on  the  divested  site,  could  never  have 
a  greater  value  than  that  of  the  site  carrying  it.  But  the  terms  of 
Section  25  involve  that,  in  the  process  of  fixing  '■  assessable  site  value," 
such  a  charge  is  to  be  taken  at  its  value  as  secured  on  the  undivested  site. 
The  estimate  of  "  total  value  "  is  to  allow  for  the  burden  of  the  fixed 
charge  as  so  secured.  And  then  there  falls  to  be  deducted  from  total 
value,  in  order  to  arrive  at  "  assessable  site  value,"  any  depreciation  arising 
from  a  supposed  divesting  o£  the  site.  Thus,  in  the  present  case,  the 
value  of  the  feu-duty  is  stated  at  £1,053,  while  the  value  of  the  divested 
site  (full  site  value)  is  stated  at  £508,  showing  a  difference  of  £545,  being 
the  deficiency  in  the  value  of  the  land  per  se  to  meet  the  feu-duty  so- 
estimated. 

Applying  the  definitions  in  Section  25,  the  valuer  in  the  present  case  is 
put  to  do  a  sum  in  substraction,  the  upper  figure  being  £3,775  of  total 
value,  while  the  lower  is  £4,320,  representing  the  statutory  deductions  from 
total  value.  The  difference  is  the  said  sum  of  £545.  The  question  is 
whether  the  intendment  of  the  statute  is  that  the  resulting  valuation  shall 
be  written  down  simply  as  nil  or  shall  be  written  down  as  a  mjHws  quantity 
(—  £545),  being  the  amount  by  which  the  statutory  deductions,  as  estimated 
by  the  valuer,  exceed  the  total  value,  or  to  state  it  otherwise,  the  amount 
by  which  the  value  of  the  land  in  itself  falls  short  of  its  burden  of  feu- 
duty.    Either  mode  will  show  an  absence  of  any  positive  value  in  the 
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"  assessable  site  value."     The  latter  will  show  how  far  the  "  assessable 
"  site  value  "  falls  short  of  positive  value. 

I  am  not  aware  of  any  other  statutory  system  of  land  valuing  for  the 
purposes  of  taxation  in  which  valuation  at  minus  quantities  holds  place. 
It  may  be,  however,  that  the  purposes  of  the  present  statute  require  the  use 
of  minus  quantities.  The  respondents  so  contend.  They  say  that  the 
increment  value  duty  is  imposed  in  respect  of  appreciation  in  the  value  of 
"  any  land"  (Section  1)  ;  that  "land"  here  means  the  land  pe.7-  se;  that 
land  overloaded  with  a  feu-duty  or  other  fixed  charges  (as  estimated  in 
terms  of  the  statute)  may  appreciate  in  value  while  the  assessable  site  value, 
although  progressing  upwards,  continues  to  be  of  no  positive  worth ;  and 
that  if,  in  such  cases,  the  original  assessable  site  value  be  stated  simply  as 
nil,  the  appreciation  of  the  land^er  se  will  not  be  disclosed.  This  is  true, 
assuming  the  respondents  to  be  right  in  saying  that  the  intendment  of  the 
statute  is  to  tax  a  landowner  on  the  appreciation  of  the  value  of  his  land 
site  per  le,  whatever  its  burden  of  fixed  charges  whereby  it  may  be  and 
remain  a  valueless  asset  in  his  hands.  The  statute  does  not  contain  any 
definition  of  the  word  "land"  as  used  in  Section  1.  It  does  not  direct 
that  where  the  total  value  is  less  than  the  deductions  to  be  made  from  it  in 
reaching  "  assessable  site  value  "  the  resulting  valuation  is  to  be  stated  as  a 
minus  quantity ;  and  while  the  respondents  say  that,  mathematically,  this 
is  the  necessary  result  of  a  direction  to  subtract  a  larger  amount  from  a 
smaller  and  while  the  Referee  agrees  with  them,  I  have  not  been  able  to 
satisfy  myself  that  this  view  is  in  accordance  with  the  intendment  of  the 
statute.  , 

While  the  word  "land,"  as  used  in  Section  1,  is  not  defined,  this  is 
clear,  that  liability  for  increment  value  duty  is  to  be  ascertained  by  com- 
paring the  original  "  assessable  site  value  "  with  what  may  be  called  the 
"  occasional  site  value  "  as  ascei-tained  at  a  subsequent  period.  Now,  if  the 
intendment  of  the  statute  were  that  the  incidence  of  the  increment  value 
■duty  should  be  determined  by  comparing  the  value  of  the  land  per  se  as 
originally  ascertained  with  its  value  per  se  as  ascertained  subsequently,  I 
do  not  clearly  see  why  the  factor  for  the  purposes  of  comparison  should  not 
have  been  the  statutory  "  full  site  value."  For  that  is  the  value  of  the 
land  per  se  regarding  it  as  divested  of  buildings  or  other  heritable  acces- 
sions, and  as  free  from  all  incumbrances,  charges,  or  restrictions.  To 
illustrate  this  by  reference  to  the  figures  in  the  present  case — if,  by  appre- 
ciation in  the  value  of  the  land^cr  se  to  the  extent  of  £100  the  Referee's 
minus  quantity  were  to  rise  from  —  £545  to  -  £445,  the  full  site  value, 
were  available  for  purposes  of  comparison,  which  show  a  similai-  increase. 
As  it  is,  however,  the  statutory  factor  for  comparison  is  not  the  value  of 
the  land  per  se  (full  site  value),  but  the  assessable  site  value.  This  repre- 
sents the  position  in  point  of  value  of  the  loaded  site.  The  Commissioners' 
valuation  roll  is  not  to  be  a  roll  showing  the  value  of  the  land  in  itself. 
And  it  is  the  loaded  site,  apparently,  which  has  to  appreciate  in  value 
before  increment  value  duty  becomes  exigible.  Now,  if  words  are  to  be 
used  in  their  ordinary  sense,  I  do  not  very  well  see  how,  in  the  hands  of 
the  landowner  who  is  to  be  taxed,  the  loaded  site  can  be  said  to  appreciate 
in  "  value  "  until  it  comes  to  have,  at  least,  some  positive  value.    Until 
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then  any  appreciation  in  the  value  of  the  land  per  se  will  accrue  to  the 
holder  of  the  exceasive  fen-duty  or  other  fixed  charge  by  enhanqing  the 
value  of  his  security,  and,  consequently,  the  value  of  the  fixed  charge. 
The  site  owner,  gua  site  owner,  will  continue  bankrupt.  The  holder  of 
the  feu-duty  or  other  fixed  charge  is  not,  however,  brought  under  taxation 
by  the  statute  in  respect  of  such  a  bettei'ment  of  his  property.  The 
respondent's  contention  is  that  the  owner  of  the  site  falls  to  pay  for  the 
betterment,  which  does  not  provide  him  with  a  valuable  asset,  but  only  goes 
to  relieve,  to  some  extent,  his  bankrupt  state.  This  is,  a  priori,  an  impro- 
bable scheme  of  taxation,  inasmuch  as  it  involves  that  one  man  shall  be 
taxed  in  respect  of  an  increment  in  the  value  of  property  which,  so  far  as 
any  positive  worth  goes,  accrues  wholly  to  another.  And  while  I  am 
sensible  that  the  construction  of  the  statute  under  consideration  is  attended 
with  much  difiiculty,  I  have  been  unable  to  extract  from  it  this  anomalous 
result. 

I  accordingly  agree  in  the  conclusion  at  which  yoiu-  lordships  have 
aj-rived.— (1  S.  L.  T.  [1912J,  iSg.) 


[KING'S  BENCH  DIVISION.] 

BEAUFORT  (DUKE)  r.  INLAND  REVENUE  COMMISSIONERS. 

[Maech  6th,  1912.] 

Renejiue  —  Mineral  Rights  Duty— Mining  Le.ase~''  Rent  paid  by 
"  Working  Lessee  in  last  Working  Year" — Arrears  of  Rent  paid  in 
Working  Tear— Deduction  of  Income  Tax— Super  Tax— Finance 
(1909-10)  Aet,  1910  (10  Mdw.  VII.,  c.  8),  ss.  20,  24,  66. 

The  appellant,  by  a  lease  made  between  him  and  a  colliery  company, 
demised  certain  veins  of  coal  to  the  company  for  forty-two  years  from  1906 
at  a  fixed  yearly  rent  of  £500,  payable  quarterly.  On  October  2nd,  1908, 
the  appellant  received  from  the  colliery  company  a  sum  of  £356  5«.,' repre- 
senting arrears  of  rent  for  three  quarters  (£375)  which  had  become  due 
and  payable  in  1907,  less  a  sum  of  £18  15s.  which  was  deducted  by  the 
colliery  company  in  respect  of  income  tax  paid  by  them  to  the  Crown. 
Except  the  sum  of  £356  5s.  the  appellant  received  no  other  payment  under 
the  lease  during  the  period  commencing  October  1st,  190S,  and  endino- 
September  30th,  1909.  ° 

Held,  that,  in  assessing  the  appellant  to  mineral  rights  dnty,  the  sum 
received  by  him  from  the  colliery  company  on  October  2nd,  1908,  was  rent 
"paid  by  the  working  lessees  in  the  last  working  year  "  in  respect  of  the 
right  to  work  the  minerals,  within  Section  20  of  the  Finance  (1909-10) 
Act,  1910,  notwithstanding  that  it  represented  arrears  of  rent  from  the 
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previous  year  ;  that  the  mineral  rights  duty  was  payable,  not  on  the  gn^sa 
amount  of  rent  for  the  three  quarters,  hut  only  on  that  amount  leas  the 
income  tax  deducted  by  the  colliery  company ;  and  that  no  deduction 
could  be  claimed  from  the  £365  5s.  in  respect  of  super  tax  charged  on 
the  appellant. 


Award  by  a  Referee  in  the  form  of  a  Special  Case  for  the  opinion  of 
the  Court. 

By  an  assessment,  the  Duke  of  Beaufort  (hereinafter  called  the 
appellant)  was  assessed  for  mineral  rights  duty  under  Section  20  of  the 
Finance  (1909-10)  Act,  1910,  for  the  year  1909-10  upon  certain  mineral 
rights  upon  a  rental  value  of  £500,  and  duty  amounting  to  £25  was 
charged  thereon. 

The  mineral  rights  in  question  were  included  in  a  lease  dated 
May  25th  1908,  and  made  between  the  appellant  of  the  one  part  and 
the  Copper  Pit  Collieries,  Limited,  of  the  other  part,  whereby  the 
appellant  leased  the  veins  of  coal  there  mentioned  to  the  colliery  company 
for  a  period  of  forty-two  years  from  September  29th,  1906.  Clause  i  of 
the  lease,  so  far  as  material,  was  as  follows  :  "  The  lessees  shall  pay  unto 
■'  the  Duke  (a)  the  following  clear  fixed  rents,  viz.,  in  respect  of  the  fii-st 
"  quarter  of  a  year  of  the  term  hereby  granted  the  rent  of  one  peppercorn 
"  if  demanded,  and  in  respect  of  each  and  every  subsequent  year  of  the  term 
"  hereby  granted  the  yearly  rent  of  £500,  such  yearly  rent  being  payable 
"  quarterly  on  March  25th,  June  2ith,  September  29th,  and  December  25th 
"  in  every  year  during  the  said  term,  the  first  of  such  quarterly  payments 
"  to  be  made  on  March  25th,  1907.  .  .  ." 

On  October  2nd,  1908,  the  appellant  received  from  the  colliery  com- 
pany a  sum  of  £356  5s.,  but  except  for  such  sum  he  received  no  other 
payment  under  the  lease  during  the  period  commencing  October  1st,  1908, 
and  ending  September  30th,  1909. 

Such  sum  of  £356  5s.  represented  arrears  of  fixed  rent  which  had 
become  due  and  payable  under  the  lease  for  the  three  quarters  of  a  year 
ending  September  29th,  1907.  The  rent  reserved  by  the  lease  for  such 
three  quarters  amounted  to  £375,  but  from  this  a  sum  of  £18  15s.  had 
been  deducted  by  the  colliery  company  in  respect  of  income  tax  paid  by 
them  to  the  Crown. 

The  appellant  had  further,  under  Section  66  of  the  Finance  (1909-10) 
Act,  1910,  been  assessed  in  respect  of  super  tax  at  the  rate  of  6d.  in  the 
£  for  the  year  beginning  April  6th,  1909,  and  the  said  sums  of  £356  5s. 
and  £18  15s.  had  been  taken  into  account  for  the  purpose  of  such  assess- 
ment, and  the  appellant  had  paid  in  respect  thereof  super  tax  to  the 
amount  of  £9  7s.  6d. 

On  behalf  of  the  Commissioners  it  was  admitted  that  the  assessment 
must  be  reduced  from  £500  to  £375  in  any  event. 

On  behalf  of  the  appellant  it  was  contended  : — 
(A)  That  the  assessment  was  wholly  void  as  being  an  assessment  upon 
arrears  of  rent  due  and  payable  prior  to  October  1st,  1908. 
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Alternatively — ■ 

(B)  That  the  amount  deducted  by  the  colliery  company  in  respect  of 
income  tax  ought  not  to  be  included  for  purposes  of  assessment, 
but  that  such  assessment  ought  to  be  made  on  the  amount  of  rent 
actually  received  by  the  appellant. 

(C)  That  the  super  tax  received  by  the  Crown  from  the  appellant  in 
respect  of  the  premises  should  not  be  included  in  the  amount  on 
whicli  the  assessment  was  made,  or  alternatively  that  relief  to  the 
extent  of  the  amount  of  such  super  tax  should  be  given  to  the 
appellant. 

On  behalf  of  the  Commissioners  it  was  submitted  that  all  the  above 
contentions  were  erroneous. 

The  Referee  decided  that  the  contentions  (A),  (B),  and  (c)  above  set  out 
were  all  erroneous,  and  his  award  was  that  the  assessment  was  to  stand  at 
the  amount  agreed  to  by  the  Commissioners — namely,  £375. 

The  questions  for  the  Court  were  stated  as  follows  : — 

(A)  If  in  the  opinion  of  the  Court  the  said  arrears  of  fixed  rent  ought 
not  to  have  been  included  for  purposes  of  assessment,  then  the 
award  was  to  be  varied  by  providing  that  the  said  assessment  be 
quashed. 

(B)  If  in  the  opinion  of  the  Court  the  said  arrears  were  properly 
brought  into  assessment  but  the  amount  of  Income  tax  deducted 
by  the  colliery  company  ought  not  to  have  been  included,  then  the 
award  was  to  be  varied  by  providing  that  the  rental  value  men- 
tioned in  the  said  assessment  be  reduced  to  £356  os.  and  the 
mineral  rights  duty  to  £17  16s.  Sd.,  and  that  the  assessment  be 
amended  accordingly. 

(C)  If  in  the  opinion  of  the  Court  the  said  arrears  were  properly 
brought  into  assessment  but  the  amount  of  super  tax  above  men- 
tioned ought  not  to  have  been  included,  or  if  under  the  Act  there 
was  power  for  the  Commissioners  to  give  relief  in  the  premises, 
then  the  award  was  to  be  varied  by  providing  that  the  rental 
value  mentioned  in  the  assessment  be  reduced  to  £316  17s.  6d. 
and  the  mineral  rights  duty  to  £17  6s.  lO^d.,  and  that  the 
assessment  be  amended  accordingly. 

Hamilton,  J.  :  Mineral  rights  duty  is  charged  under  Section  20,  Sub- 
section 1,  of  the  Finance  (1910-10)  Act,  1910,  on  the  rental  value  of  all 
rights  to  work  minerals  and  of  all  mineral  wayleaves  ;  and  Subsection  2 
provides  that  "  the  rental  value  shall  be  taken  to  be  (a)  where  the  right 
"  to  work  the  minerals  is  the  subject  of  a  mining  lease,  the  amount  of  rent 
"  paid  by  the  working  lessee  in  the  last  working  year  in  respect  of  that 
"  right."  The  appellant  is  the  grantor  of  a  lease  of  a  right  to  work  minerals 
which  reserves  to  him  a  rent  in  the  following  terms  :  "  The  lessees  shall 
"  pay  unto  the  Duke  (a)  the  following  clear  fixed  rents,  viz.,  in  respect  of 
"  the  first  quarter  of  a  year  of  the  term  hereby  granted  the  rent  of  one 
"  peppercorn  if  demanded,  and  in  respect  of  each  and  every  subsequent  year 
"  of  the  term  hereby  granted  the  yearly  rent  of  £500,  such  yearly  rent 
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-'  being  payable  quarterly  oq  March  25tli,  June  24th,  September  29th,  and 
"  December  25th  iu  every  year  during  the  said  term,  the  first  of  such 
"  quarterly  payments  to  be  made  on  March  25th,  1907."  For  the  purpose 
of  calculating  the  rental  value  reference  has  to  be  made  to  the  last 
working  year,  and  it  is  sufficient  to  say  with  regai-d  to  the  period  denoted 
as  the  last  working  year,  that  October  2nd,  1908,  fell  within  it.  On  that 
day  the  appellant  received  from  the  lessees  of  the  minerals  £356  5s.,  repre- 
senting the  first  three  quailers  of  money  rent  payable  by  the  coUieiy 
company  in  the  course  of  the  year  1907,  which  had  been  allowed  to  fall 
into  arrear.  When  the  three  quaitei-s  came  to  be  settled  for  on  October  2nd 
a  deduction  of  £18  15*.  was  made  by  the  colliery  company  in  respect  of 
income  tax  paid  by  them  upon  the  property  in  question. 

The  questions  I  have  to  decide  are,  first,  whether  £375  is  to  be  brought 
into  account  for  the  purpose  of  ascertaining  the  rental  value  of  the  right 
to  work  the  minerals,  or  only  £356  5s.,  or  nothing  at  all.  1  have  also 
been  asked  to  determine  the  question  whether  or  not  the  amount  of  the 
super  tax,  which  for  the  purpose  of  this  case  is  treated  as  chargeable  upon 
the  appellant,  ought  to  have  been  included. 

The  words  of  Section  20,  Subsection  2  (a)  are  "  the  amount  of  rent 
"paid  by  the  working  lessee  in  the  last  working  year  in  respect  of  that 
■'  right."  I  have  been  asked  by  Counsel  for  the  appellant  to  treat  the 
words  "  in  the  last  working  year  "  as  not  indicative  of  a  period  of  time,  or 
o£  time  only,  but  that  I  ought  to  treat  them  as  indicating  some  reference 
to  the  time  in  respect  of  which  the  rent  in  question  ought,  under  the  terms 
of  the  lease,  to  have  been  paid.  In  support  of  this  contention  some  of  the 
definitions  of  the  preposition  "  in "  in  Johnson's  Dictionary  and  the 
Century  Dictionary  were  cited  ;  but  it  is  my  duty  to  remember  that  the 
Legislature  is  better  able  to  express  its  meaning  in  plain  and  intelligible 
language  than  the  authors  quoted  iu  the  two  dictionaries  ;  and  I  think  I 
must  conclude  that  when  the  Legislature  said  "  in  the  last  working  year  " 
it  meant  in  the  last  working  year,  and  not  "  in  respect  of  the  last  working 
"  year."  The'  next  point  is  in  reference  to  the  words  "  in  respect  of  that 
"  right."  The  words  "  that  right "  grammatically  refer  to  the  right  to 
work  the  minerals  which  in  Subsection  1  is  the  subject-matter  of  the 
charge.  It  is  not  the  right  to  work  the  minerals  in  the  last  working 
year  or  in  any  year,  but  in  respect  of  the  right  to  work  the 
minerals  which  is  the  subject  of  the  mining  lease,  and  I  think  these 
words  refer  to  the  rent  in  the  lease  as  the  consideration  for  the 
right  to  work  the  minerals.  Then  there  is  the  expression  " '  paid ' 
"  by  the  working  lessee."  If  the  word  "paid"  could  be  read  as  "payable" 
the  reference  to  the  terms  of  the  lease  which  the  appellant's  argument 
desiderates  would,  I  think,  be  obtained,  and  then  the  amount  of  the  rent 
which  ought  to  have  been  paid  by  the  lessees,  and  of  course  the  time  at 
which  they  ought  to  have  paid  it,  would  became  the  criterion  or  the 
measure  of  the  rental  value.  But  the  word  is  "  paid,"  and  I  think  that  is 
correlative  to  the  word  "  i-eceived  "  in  Clause  (B).  It  must  relate  to  an 
actual  payment  made  under  Clause  (a),  just  as  in  Clause  (B)  the  hypothesis 
is  a  receipt  of  rent  in  fact  by  the  proprietor,  serving  as  the  measure  of 
the  rental  value  which  in  the  case  of  a  working  proprietor  can  only  be  got 
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at  in  that  way.  I  must  read  the  word  "  paid  "  as  meaning  literally  and 
actually  paid.  It  is  true  that  the  proviso  to  the  section  speaks  of  rent  paid 
by  a  working  lessee  exceeding  the  rent  customary  in  the  district  and  partly 
representing  a  return  for  expenditure  on  the  part  of  the  proprietor  which 
would  ordinarily  have  been  borne  by  the  lessee,  and  says  that  in  such  a 
case  there  is  to  be  substituted  as  the  rental  value  of  the  right  to  work  the 
minerals  such  rent  as  the  Commissioners  determine  would  have  been  the 
rent  customary  in  the  district  if  the  expenditure  had  been  borne  by  the 
lessee.  That  does  not  carry  the  matter  any  further,  because  it  is  equally 
feasible  when  rent  comes  to  be  paid  to  discriminate  between  that  portion 
of  it  which  is  equivalent  to  the  customary  rent  of  the  district  and  any 
other  portion  of  it  which  is  properly  applicable  to  a  return  for  expenditure 
on  the  part  of  the  proprietor  of  the  minerals.  I  think,  therefore,  that  the 
words  of  the  section  are  too  strong  and  clear  even  in  a  taxing  Act  to 
justify  me  in  saying  that  the  sum  of  money  which  was  paid  by  the  working 
lessees  on  October  2nd,  1908,  is  not  to  be  part  of  "  the  amount  of  rent  paid 
"  by  the  working  lessee  in  the  last  working  year  in  respect  of  that  right." 
That  construction  is  strengthened  by  the  fact  that  if  the  two  circumstances 
referred  to  iji  the  paragraph  are  both  insisted  upon — namely,  payment  in 
fact  of  something  and  payment  in  the  last  working  year — the  result  would 
be  that  the  revenue  might  lose  much  if  not  all  of  the  benefit  of  the  tax  in 
cases  where  the  rent  was  in  fact  constantly  in  arrear.  1  therefore  come  to 
the  conclusion  that  at  any  rate  as  to  £356  5s.  there  was  such  a  payment 
by  the  working  lessees  for  rent  in  the  working  year  in  respect  of  the  right 
to  work  the  minerals  as  made  that  an  item  in  the  calculation  of  the  rental 
value. 

Next  comes  the  question  as  to  the  £18  15s.  By  the  lease  granted  by 
the  appellant  the  tenants  were  not  bound  to  pay  property  tax  ;  they 
were  bound  to  pay  other  taxes,  but  not  this  tax.  Their  obligation  to 
pay  this  tax  arose  out  of  the  provisions  of  the  Income  Tax  Act,  1842, 
which  provides  not  only  for  their  liability  to  pay  it  but  for  the  method 
of  recoupment  by  passing  on  the  burden  to  their  landlord  ;  and  in 
determining  any  question  connected  with  the  deduction  of  property 
tax  the  first  thing  to  be  looked  at  is  the  actual  provision  of  the 
Income  Tax  Act,  1842.  The  specific  provision  applicable  to  this  case 
is  Eule  9  of  No.  4,  Schedule  A,  and  the  words  are  :  "  the  tenant 
"  paying  the  said  assessment  shall  be  acquitted  and  discharged  of  so 
"  much  money  as  if  the  same  had  actually  been  paid  unto  the  person 
"  to  or  for  whom  his  rent  shall  have  been  due  and  payable."  The  words 
"  as  if  the  same  had  actually  been  paid  "  point  to  what  is  the  fact,  that  the 
occupier  who  pays  the  collector  does  not  pay  the  landlord.  He  pays  that 
sum  over  because  by  law  he  is  obliged  to  do  so,  and  the  law  then  gives  an 
acquittance  and  discharge  as  if  he  had  paid  the  person  to  whom  his  rent 
was  due.  But  the  assumption  is  that  he  has  not  paid  the  whole  sum  to  the 
person  to  whom  the  rent  is  payable.  Denby  v.  Moore  and  Gumming  v. 
BediloTougU  show  that  the  payment  of  the  property  tax  is  not  a  payment 
at  the  request  of,  or  on  behalf  of,  or  as  agent  for,  the  person  to  whom  the 
rent  is  due  :  it  is  a  payment  made  because  the  revenue  statute  makes  it 
obligatory,  and  it  is  a  payment  to  which  the  statute  attaches  the  incident. 
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that  if  the  tenant  id  vigilant  and  claims  this  deduction  the  landlord  is 
bound  to  allow  it,  because  by  that  payment  the  tenant  is  acquitted  and 
discharged  as  though  he  had  paid,  although  In  fact  he  has  not  paid, 
his  rent  in  full.  Reading  the  words  "  rent  paid  "  in  Section  20,  Sub- 
section 2  (a),  and  applying  them  to  a  case  which  is  governed  by  another 
taxing  statute — namely,  the  Income  Tax  Act,  1842 — I  ought  to  read  the 
word  "  paid  "  strictly,  and  to  limit  it  to  the  amount  which  reaches  the 
landlord.  It  is  true  that  payment  is  not  specified  to  be  in  cash,  and  it  is 
true  that  in  transactions  inter  partes  founded  on  some  voluntary  act  it 
may  be  said  that  the  rent  is  paid  when  the  rent  is  discharged,  and  that 
there  may  be  a  payment  in  account  where  little  money  passes,  but  items 
are  set  against  each  other.  But  in  a  case  where  there  is  no  item  to  be  set 
against  the  rent,  because  there  is  no  request  to  pay  that  item,  and  merely 
a  statutory  right  to  deduct  which  the  tenant  may  take  advantage  of  or  not, 
it  cannot  be  said  that  the  whole  £376  is  paid  when  in  fact  only  a  lesser 
sum  is  paid.  I  think,  therefore,  that  not  £375  but  only  £356  5s.  should 
be  brought  into  account,  and  to  this  extent  the  appeal  succeeds. 

There  remains  a  fm'ther  point.  In  1908  no  super  tax  was  chargeable  ; 
but  although  that  fact  has  been  pointed  out,  it  is  not  desired  in  this  case 
to  rely  upon  it,  and  the  case  is  to  be  dealt  vrith  as  if  super  tax  had  been 
chargeable  ;  and  the  question  I  have  to  answer  is  whether,  in  addition  to 
holding  that  the  £18  15s.  has  not  been  paid  to  the  appellant,  I  ought  to 
hold  that  out  of  the  £356  5s.  some  allowance  should  be  made  by  reason  of 
super  tax.  That  would,  of  course,  raise  the  further  question  of  the 
amount  which  would  have  to  be  allowed  and  the  mode  of  calculating  it ; 
but  in  view  of  the  finding  in  the  case  I  must  confine  myself  to  considering 
whether  the  claim  to  an  allowance  is  well  founded.  I  understand  that  the 
argument  for  the  appellant  is  put  thus :  The  mineral  rights  duty  is  a, 
charge  or  impost  upon  the  person  who  is  entitled  to  rent  or  royalties  from 
the  working  of  minerals  of  which  he  is  the  proprietor  ;  the  Crown,  upon 
collecting  the  tax  fi-om  the  lessee,  has  already  received  what  is  called  its 
share  of  the  profit  of  working  these  minerals,  and  the  appellant  has  not, 
and  therefore  it  cannot  be  intended  that  in  the  absence  of  plain  words  in  a 
Statute  the  appellant  should  be  liable  to  pay  tax  upon  some  portion  of  the 
fruits  of  working  the  minerals,  which  has  never  come  to  him  and  which 
has  never  been  his  at  all,  but  the  Crown's  ab  initio  \  and  that  as,  in  ascer- 
taining the  super  tax  he  has  to  pay,  his  whole  income  from  all  sources  is 
taken  into  account,  if  some  allowance  is  not  made,  his  super  tax  is  increased 
by  an  amount  which  does  not  really  represent  his  share  of  his  fruits  of 
working  the  mine,  but  a  share  which  has  already  gone  to  the  revenue.  I 
am  unable  to  accept  that  argument.  It  appears  to  me,  looking  at  the 
nature  of  the  mineral  rights  duty,  that  those  considerations  do  not  affect 
the  question.  This  is  not  a  duty  of  income  tax ;  mineral  rights  duty  is 
one  of  a  group  of  duties  charged  in  respect  of  various  forms  of  interest  in, 
or  advantages  accruing  from,  real  estate.  They  are  a  separate  class  of 
duties,  not  necessarily  dependent  upon  profits  being  obtained,  duties  to 
which  the  machinery  applicable  to  income  tax  is  applied  to  a  very  small 
extent.  They  are  charged  on  the  rental  value  of  the  right  to  work 
minerals  ;  and  the  rental  value  of  the  right  to  work  minerals  in  this  case 
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is  to  be  ascertained  by  a  method  rigidly  prescribed  in  the  words  of  Sub- 
jection 2  (a),  which  seem  to  exclude  any  allowance  in  respect  of  other 
taxation  or  any  payment  which  might  be  necessary  to  prevent  the  apparent 
overlapping  of  taxation.  I  therefore  infer  from  the  character  of  the  duty 
itself  that  the  words  are  sufiSciently  clear  and  precise  to  exclude  any  right  . 
io  claim  some  diminution  of  the  sum  which  was  paid  by  the  working 
lessees  in  the  last  working  year  upon  the  assumption  that  it  is  necessary 
to  equalise  the  burden  of  another  tax  to  which  the  appellant  happens  to 
he  equally  liable. 

Upon  the  main  question  the  appeal  fails  ;  upon  the  minor  question  it 
succeeds.— [81  L.  J.,  K.  B.,  .588.] 


ANSTRUTHER'S  TRUSTEES  r.   INLAND  REVENUE. 

Valuation  Cases — Mineral  Rights  Duty — Minerals — Excepted  Sub- 
stances—  Felsite — Whinstone — 6franite — Finance  (1909-10)  Act, 
1910  (10  Edw.  VII.,  c.  8),  s.  20  (1)  and  (5). 

The  Finance  (1909-10)  Act,  1910,  Section  20  (1),  imposes  a  duty  "  on 
■'  the  rental  value  of  all  rights  to  work  minerals  and  of  all  mineral  way- 
"  leaves,"  and  enacts  by  Subsection  (5)  :  "  Mineral  rights  duty  shall  not  be 
"  charged  in  respect  of  common  clay,  common  brick  clay,  common  brick 
■"  earth,  or  sand,  chalk,  limestone,  or  gravel."  Section  22,  which  deals 
with  special  provisions  as  to  increment  value  duty  and  reversion  duty  in 
the  case  of  minerals  worked  or  leased,  enacts.  Subsection  8  :  "  Nothing 
"  in  this  section  shall  apply  to  minerals  which  ai-e  exempt  from  mineral 
"  rights  duty  under  this  Act."  Section  24,  the  interpretation  clause,  does 
not  define  "  minerals,"  but  contains  the  following  clause  :  "  Where  any 
"  minerals  are  at  any  time  being  worked  by  means  of  any  colliery,  mine, 
"  quarry,  or  open  working,  all  the  minerals  which  belong  to  the  same 
"  proprietor,  if  minerals  are  being  worked  by  the  proprietor,  or  which  the 
'•  lessee  has  power  to  work  if  the  minerals  are  being  worked  by  a  lessee, 
"  and  which  would  in  the  ordinary  course  of  events  be  worked  by  the 
"  same  colliery,  mine,  quarry,  or  open  working,  shall  be  deemed  to  be 
"  minerals  which  are  being  worked  at  that  date," 

Held,  that  felsite,  whiustone,  and> granite  were  subject  to  mineral  rights 
duty.— (49  S.  L.  R.,  843). 
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[CHANCERY  DIVISION.] 

Re  SMITH-BOSANQUET'S  SETTLED  ESTATES. 

[May  8th,  1912.] 

Hevenue — Reversion  Duty — Increment  Value  Duty — Provisional  Valua- 
tion— Costs  of  ChecMng  Valuation — Rights  of  Remainder  men — 
Duty  of  Trustees — Duty  of  Tenant  for  Life — Finance  (1909-10)  Aet 
(10  Bdw.  VII.,  e.  8),  ss,  1,  26,  27,  39  (1). 

The  Einance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8)  imposes  no  duty 
on  trustees  of  settled  land  to  check  the  provisional  valuations  of  the  land 
which  have  been  made  by  the  Commissioners  for  the  purposes  of  duty  and 
served  upon  the  trustees  as  "  owners  "  in  accordance  with  the  Act ;  and 
the  Court  will  not  order  the  trustees  to  incur  this  expense,  but  in  particular 
cases,  such  as  the  case  of  a  building  estate,  the  Court  will  give  the  trustees 
liberty  to  take  such  steps  as  may  be  advisable  and  reasonable  to  test  the 
valuations  made  under  the  Act. 

Semble :  Increment  value  duty  and  reversion  duty  chargeable  under 
the  Act  are  payable  out  of  capital. — (107  L.  T.  R.,  191.) 


[IN  THE  COURT  OF  APPEAL.] 

In  re  KNOLLYS'  TRUSTS.— SAUNDERS  i:  HASLAM. 

[June  22nd,  1912.] 

Revenue— Land  Values— Provisional  Valuation— Settled  Land— Duty 
of  Trustees  to  check  Valuations  —  Remaindermen  —  Finance 
(1909-10)  Act,  1910  (10  Edw.  YIl.,  c.  8),  ss.  26,  27,  39,  41. 

A  person  equitably  entitled  in  remainder  to  certain  land  let  upon  long 
leases,  the  first  of  which  would  expire  in  1977,  applied  to  the  Court  that 
the  trustees  of  the  settlement  should  be  directed  to  take  the  necessary 
steps  for  checking  the  provisional  valuations  of  the  settled  land  made  by 
the  Inland  Revenue  Commissioners  under  Section  26  of  the  Einauce 
(1909-10)  Act,  1910.    The  tenant  for  life  objected  to  this  expense  being 
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incurreil,  and  the  trustees  stated  that  in  their  discretion  they  considered  it 
uunecessaiy. 

Held,  that  as  the  trustees  in  their  discretion  did  not  think  it  necessary 
to  check  the  provisional  valuations  the  Court  would  not  interfere  with 
their  discretion. 

Per  Cozeus-Hardy,  M.R. :  There  may  be  eases  which  would  justify 
trustees  in  incurring  expenditure  in  checking  valuations  under  the  Act 
either  after  obtaining  or  without  the  direction  of  the  Court. 

Decision  of  Neville,  J.,  affirmed. — (81  L.  J.,  Oh.,  .572.) 
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THE  FINANCE   (1909-10)  ACT,   1910. 
PART  I. 


REPOETS 

OP 

APPEALS    HEAED    BY   REFEKEES. 


Before  D.  H.  MacNicoll,  'Ssfi.,Rfferee,  January  ^\^\%. 
j.  b.  littledale  r.  the  commissionees  op  inland  revenue. 

Pkovisional  Valuation — Notice  op  Objection — Insufficient 
Statement  op  "  Amendments  Desired  " — Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c.  8),  s.  27  (2). 

This  was  an  appeal  against  provisional  valuation.  A  preliminary 
point  was  taken  on  behalf  of  the  respondents  that  the  appeal  conld  not  be 
heard,  on  the  ground  that  the  notice  of  obj  ection  did  not  set  out  with 
sufficient  clearness  what  amendments  were  claimed  by  the  appellant.  The 
amendments  claimed  in  the  notice  were  that  the  true  values  of  the  property 
on  April  30, 1909,  be  inserted  in  place  of  the  values  set  out  in  the  provisional 
valuation. 

The  Referee  upheld  the  respondents'  contention,  and  decided  that  the 
notice  of  objection  was  insnfScient. 

For  the  appellant :  Benjamin  Arkle  (Messrs.  Gibbons  &  Arkle, 
Liverpool). 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  Howard  Maetin,  Esq.,  Referee,  \%t%  January,  1913. 

Geoegb  Jackman  &  Son  v.  The  Commissionbes  op  Inland 
Revenue. 

Undeveloped  Land  Duty — Nueseey  Geounds — Land  Developed 

BY  THE  EeECTION  OP  GLASSHOUSES  OE  GEBBNHOUSES— EiNANOE 

(1909-10)  Act,  1910  (10  Edw.  VIL,  c.  8),  s.  16. 

This  was  an  appeal  against  an  assessment  of  undeveloped  land  duty. 
The  appellants  were  nurserymen  carrying  on  business  at  Woking,  the 
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principal  part  of  their  business  consisting  in  the  growing  of  hardy  and 
half-hardy  trees  and  shrubs  in  greenhouses.  The  area  occupied  by  the 
greenhouses  in  question  was  la.  Or.  25p.  It  was  conceded  by  the  Com- 
missioners that  in  addition  to  the  actual  site  of  the  greenhouses  a  certain 
quantity  of  the  land  surrounding  them,  which  was  used  for  approaches, 
&c.,  was  to  be  regarded  as  havirig  been  developed  by  the  erection  of  the 
greenhouses,  and  an  allowance  was  made  for  this  purpose  of  an  amount  of 
land  equal  to  the  area  of  the  greenhouses,  viz.,  la.  Or.  25p. 

Section  16  of  the  Finance  Act,  which  relates  to  undeveloped  land  duty, 
provides  by  Subsection  (2)  that  for  the  purposes  of  Part  I.  of  the  Act  land 
shall  be  deemed  to  be  undeveloped  land  if  it  has  not  been  developed  by  the 
pi-ection  of  dwelling-houses  or  of  buildings  for  the  purposes  of  any  business, 
trade,  or  industry  other  than  agriculture  (but  including  glasshouses  or 
greenhouses),  or  isiiot  otherwise  used  ionafide  for  any  business,  trade,  or 
industry  other  than  agriculture.  The  expression  "  agriculture  "  is  defined 
by  Section  41  as  including  the  use  of  land  for  (inter  alia)  nursery  grounds. 
Laud  used  for  this  purpose  is  therefore  to  be  treated  as  undeveloped  land 
except  in  so  far  as  it  has  been  developed  by  the  erection  of  glasshouses  or 
greenhouses. 

The  only  question  in  dispute  on  the  appeal  was  the  amount  of  land 
which  was  to  be  regarded  as  having  been  developed  by  the  erection  of  the 
appellants'  greenhouses. 

On  behalf  of  the  appellants  it  was  contended  that,  in  addition  to  the 
allowance  made  by  the  Commissioner?,  the  land  required  for  planting  out 
the  shrubs  grown  in  the  greenhouses  was  to  be  regarded  as  having  been 
developed  by  the  erection  of  the  greenhouses.  On  this  point  evidence  was 
given  by  Mr.  Arthur  George  Jackman  that  half-hardy  plants  required  to 
be  planted  out  for  two  or  three  years,  or  in  some  cases  even  longer  before 
they  became  saleable,  and  that  for  this  purpose  8  acres  of  land  were 
required  in  addition  to  the  land  which  was  treated  as  developed  land  by 
the  Commissioners. 

This  evidence  was  not  disputed  by  the  Commissioners,  but  it  was  con- 
tended on  their  behalf  that  only  so  much  land  as  was  absolutely  necessary 
for  the  use  of  the  greenhouses  was  developed  land,  and  that  the  whole  of 
the  land  required  for  planting  out  the  shrubs,  though  used  for  the  purposes 
of  the  appellant's  business,  was  used  for  agricultural  piu-poses  and  was 
undeveloped  land  within  the  meaning  of  the  Act.  Eeference  was  made  to 
Smith  V.  Richmond  (1899),  A.  C,  448,  decided  under  the  Agricultural 
Kates  Act,  1896. 

Awarded  :  That  the  area  of  land  allowed  by  the  Commissioners  as 
developed  ly  the  glasshouses  is  sufficient. 

For  the  appellants  :  William  Allen,  instructed  by  Eutter,  Veitch  &  Bond. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Depai-tment,  Inland 
Hevenue. 
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Before  Daniel  "Watnet,  Esq.,  Referee,  2Zrd  January,  1913. 

St.  John's  College,  Oxford,  c.  The  Commissionees  op  Inland 

Revenue. 

Reversion  Duty — Surrender  op  Lease — Total  Value  at  Date 
op  Grant  of  Lease— Finance  (1909-10)  Act,  1910  (IOEdw.  VII., 
c.  8),  s.  13. 

ill-.  Dauckwerts  said  that  this  was  an  appeal  against  reversion  duty- 
being  charged  on  the  determination  of  a  lease  of  12,  13,  and  14,  Beaumont 
Street,  Oxford,  of  which  property  the  appellants  were  the  freeholders.  It 
had  been  for  centnries  the  practice  of  the  Colleges  to  grant  leases  for  forty 
years,  which  was  the  maximtim  period  possible  for  them  ;  at  the  end  of 
the  first  fonrteen  years  the  lease  was  surrendered,  and  a  new  lease  for  forty 
years  was  granted  iit  the  same  rent,  in  consideration  of  the  surrender  and 
of  a  fine. 

In  this  case  a  lease  of  the  premises  was  granted  on  December  8th, 
1896,  for  forty  years  from  October  10th,  1896,  at  a  rent  of  two  guineas, 
in  consideration  of  the  surrender  of  a  curreut  lease  granted  from  October, 
1882,  and  of  a  fine  of  £95  8s.  The  first  fourteen  years  expired  in  1910. 
Then  the  same  process  was  gone  through  ;  the  lease  of  1896  was  surrendered, 
and  a  new  lease  for  forty  years  was  granted  in  consideration  of  the 
surrender  at  a  similar  rent  and  a  similar  fine.  It  was  agreed  that  the  total 
value  on  determination  in  1 910  was  £734,  and  that  the  proper  way  of 
calcnlating  the  fine  was  on  the  6  per  cent,  tables.  The  hursar  would  say 
I  that  in  1896  and  1910  the  fine  was  calculated  on  the  6  per  cent,  tables, 
and  that  the  fine  was  2'043  of  the  annual  value.  In  granting  the  new 
lease  it  was  assumed  that  the  annual  value  was  the  same  at  the  beginning 
of  the  lease  and  at  the  end  of  the  twenty-six  years. 

In  *896  the  annual  value  of  Nos.  12  and  13  was  £18  each,  and  of 
No.  14  £19,  making  a  total  annual  value  of  £65.  Prom  that  was  deducted 
£2  2s.  rent  and  10  per  cent.,  £5  is.,  for  repairs — £7  6s.  in  all.  This  left 
an  excess  of  annual  value  over  rent  of  £47  14s.,  and  the  fine  was  calculated 
at  two  years'  purchase  of  this — viz.,  £95  8s.  The  total  value  at  the  grant 
of  the  lease  in  1896  must  be  calculated  on  the  basis  of  the  rent  reserved 
and  payments  made  in  consideration  of  the  lease,  that  is,  it  must  be  taken 
that  the  rent  reserved  was  £2  2s.,  and  that  the  fine  of  £95  8s.  was  paid,  as 
being  two  years'  purchase  of  the  improved  value.  The  addition  of  £2  2s. 
to  the  improved  rental  value  gave  £49  16s.  as  the  net  annual  rental  value 
of  the  premises,  and  the  appellants  asked  that  this  should  be  capitalised  on 
the  5  per  cent,  scale,  which  gave  £996  as  the  total  value  of  the  freehold  in 
1896.  Comparing  this  with  £734,  the  agreed  total  value  at  the  determina- 
tion, it  was  clear  that  there  was  no' surplus  and  therefore  no  benefit  to  the 
landlord. 

Under  Section  13  (2)  there  must  be  deducted  from  the  £734  the  com- 
pensation payable  at  the  end  of  the  lease  which  would  practically  be 
fifteen  years'  purchase  of  the  improved  rental   value,   £47   14s.,   i.e., 
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£715  10s.,  less  the  fine  £95  8s.,  making  £620  2s.  This  left  £114 
as  the  total  valne  in  1910  as  calculated  under  Section  13  (2).  The 
appellants'  claim  was  supported  by  the  decision  of  Horridge,  J.,  in 
Marquis  of  Anglesey  Y,  The  Commissione-i's  of  Inland  Revenue  (1913), 
1  K.  B.,  356.*  Unless  the  total  value  in  1896  was  less  than  £114  no 
reversion  duty  was  payable,  and  the  Commissioners'  own  assessment  as  at 
that  date  made  it  £168  13*. 

Rev.  Henry  Jardine  Bidder,  bursar  of  St.  John's  College  since  1896, 
gave  evidence  bearing  out  counsel's  statements  as  to  the  custom  of  leasing. 
He  arranged  the  leases  of  1896  and  1910.  The  college  conld  not  grant 
reversionary  leases  or  leases  for  more  than  forty  years,  except  in  the  case  of 
building  leases.  He  produced  the  calculations  he  had  made  in  1896  ;  the 
fine  was  two  years'  purchase  of  the  improved  valne  of  the  fourteen  years 
less  ground  rent  and  10  per  cent,  for  repairs.  The  surrender  was,  in  fact, 
part  of  the  consideration  for  the  grant  of  the  new  lease.  The  fine 
In  1910  was  the  same  as  in  1896  and  was  calculated  in  precisely  the 
same  way  ;  it  was  two  years'  purchase  of  the  total  net  annual  value  less 
£2  2s. 

Cross-examined  :  In  1896  there  was  no  contract  preceding  the  lease ; 
in  his  opinion  the  values  in  1896  and  1910  were  the  same.  Leaving  out 
the  surrender,  the  consideration  in  1910  was  £95  8s.  and  a  rent  of 
£.2  2s.  The  fine  was  a  price  for  exchanging  a  twenty-six  years  for  a 
forty-years  lease,  it  was  a  price  of  a  fourteen-years  lease  deferred  twenty- 
six  years. 

Mr.  Kingdon,  for  the  respondents,  admitted  that  the  Commissioners 
could  not  resist  the  appellants'  contentions  at  present  in  face  of  the 
decision  in  the  Marquis  of  Anglesey's  case.  The  respondents  had  worked 
out  the  value  at  the  beginning  at  £168  13s. ;  if  that  were  right,  and  if 
£114  were  the  value  at  the  end,  they  could  not  contend  that  reversion 
duty  was  payable.  The  position  taken  up  by  the  Commissioners  as  to 
finding  the  total  value  at  the  time  of  grant  was  as  follows  :  There  was  a 
rent  of  £2  2s.  ;  of  that  they  had  given  thirty  years'  purchase,  making 
£63  ;  to  that  they  added  £95  8s.,  making  the  total  value  of  the  term 
£158  8s.  It  was  not  necessary  to  decapitalise  the  fine  except  to  find 
the  difference  between  the  value  of  the  term  and  the  value  of  the  fee. 
The  surrender  was  part  of  the  consideration,  but  a  part  which  must  not  be 
taken  into  account  under  the  terms  of  the  Act  in  finding  the  total  value. 
For  the  fine  and  the  rent  the  man  who  paid  them  had  the  right  to  hold  the 
land  for  forty  years. 

The  present  value  of  £1  payable  in  perpetuity  was  16-6  ;  the  present 
value  of  £1  payable  for  forty  years  was  15'0463.  If  therefore  £158  8s. 
was  the  value  of  the  term  and  if  the  relation  of  the  fee  to  the  term  was 
that  of  166  to  15-0463,  how  could  the  total  value  be  anything  like  £996. 
Horridge,  J.,  in  Ilamsdcn  v.  The  Commi»ioners  of  Inland  Bevenue  had 
said  that  in  his  opinion. the  word  "payments"  meant  payments  in  the 
narrow  and  ordinary  sense  ot  the  word. 

Awarded  :  That  no  benefit  has  accrued  to  the  lessor  by  reason  of  the 

"  This  decision  wns  revei-secl  by  tlio  Court  of  Appeal,  April  SOtli,  1913. 
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termination  of  the  lease,  and  that  the  grant  of  the  new  lease  must  be  taken 
as  compensation  payable  by  the  lessor. 

For  the  appellants  :  Danckwerts,  K.C.,  and  J.  E.  Harman,  instructed  by 
Fladgate  &  Co.,  agents  for  Morrell  &  Son,  Oxford. 

For  the  respondents  :  F.  W.  Kingdon,  assistajit  solicitor  to  the  Inland 
Revenue. 


Befirre  Howard  Martin*,  Esq.,  Referee,  2Zth  January,  1913. 

Hatllar  and  Others  r.  The  Commissioners  of  Inland 
Revenue. 

Substituted  Site  Value— iloRTGAGE— Finance  (1909-10")  Act, 
1910  (10  Edw.  VII.,  c.  8)  S.  2 

Mr.  Allen  said  that  this  was  an  appeal  against  the  refusal  of  the 
Commissioners  to  grant  a  substituted  site  value  in  respect  of  two  free- 
hold houses,  62  and  64,  Tisbnry  Road,  Brighton.     Provisional  valuations, 
which  were  agreed  to  be  correct,  were  served  on  March  29,  1912,  showing 
gross  and  total  values,  £800,  and  full  site  and  assessable  site  values,  £190^ 
on  each  of  the  two  properties.    It  was  admitted  by  the  Commissioners; 
(1)  that  on  December  22,  1898,  there  had  been  a  mortgage  of  the  two 
houses  for  £1,600  ;   (2)  that  the  mortgagees  were  trustees,  and  that  the- 
loan  was  advanced  out  of  trust  moneys  ;  (3)  that  any  claim  to  substituted'- 
site  value  which  could  be  based  on  the  mortgage  would  enure  to  the  benefit 
of  the   appellants.     The   vainer  who   had   valued   the  property  for  the 
purpose  of  the  mortgage  was  away  in  British  Columbia,  and  therefore- 
could  not  be  called,  but  evidence  would  be  given  that  at  the  date  of  the 
mortgage  the  total  value  of  each  house  was  £1,200  and  the  site  value 
£273.    If  those  values  were  correct,  then,  if  the  Commissioners  pursued' 
their  customary  method  of  valuation  on  an  occasion,  they  would  deduct. 
£273  from  £1,200,  leaving  £927  to  be  deducted  from  £800,  with  the- 
result  that  the  substituted  site  value  on  each  house  would  be  minus  £127. 
This  meant  that  in  the  case  of  eveiy  mortgage  where  only  two-thirds  of  the 
value  of  the  property  had  been  advanced,  unless  the  property  had  fallen  in 
value  by  more  than  one-third,  there  would  be  no  gain  from  a  substituted  site 
value  based  on  the  mortgage  if  the  contention  ot  the  Commissioners  was 
correct.  That  was  contrary  to  the  intention  of  the  statute,  which  meant  to 
protect  people  from  increment  duty  until  the  property  had  reached  the  value 
it  had  when  the  money  was  lent.    What  was  mortgaged  in  this  case  was  not 
the  fee  simple  but  an  interest  in  land,  one  of  the  houses  being  let  at  the 
time,  so  that  Section  2  (2)  (J)  applied,  which  then  read  "  calculated  on  the 
"  basis  of  the  amount  secured  by  the  mortgage."     To  arrive  at  the  value 
of  the  fee  evidence  could  be  received  as  to  what  the  actual  value  of  the 
land  was,  and  what  proportion  of  that  amount  was  secured  by  the  mort- 
gage.   If  from  that  value  the  "  like  deductions  "  were  made,  the  result 
would  be  an  increase  in  the  substituted  site  value  above  the,  site  value 
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shown  in  the  provisional  valuation.  It  was  agreed  between  the  parties 
that  the  decision  should  be  given  in  the  form  of  a  case  stated,  and  hfe 
asked  the  Referee  to  find  as  facts  (1)  those  facts  which  had  been  admitted 
by  the  respondents,  and  (2)  that  at  the  date  of  the  mortgage  the  total 
value  of  each  house  was  £1,200  and  the  site  value  £273. 

Frederick  Cecil  I'arsons  said  he  had  practised  as  an  estate  agent 
and  valuer  in  Brighton  for  thirty-nine  years.  He  had  inspected  the  two 
houses,  and  estimated  their  rental  value  in  1898  at  £70  each.  That  be 
capitalised  at  seventeen  years'  purchase,  giving  a  total  value  of  £1,190  for 
«ach  house.  The  site  value  of  each  house  he  estimated  at  £273,  viz., 
2 1  feet  frontage  at  £13  per  foot.  The  depth  of  the  property  was  105  feet. 
The  property  market  in  Brighton  was  never  better  than  in  1898.  He 
thought  the  provisional  valuations  were  quite  fair,  the  difference  in  the 
values  being  entirely  due  to  depreciation  of  the  property. 

Cross-examined  :  There  had  been  a  very  heavy  fall  in  site  values  in 
Brighton.  In  this  case  it  was  a  third  of  the  original  figure.  At  the 
passing  of  the  Finance  Act,  1910,  speculative  building  was  practically 
dead. 

Mr.  Shaw,  for  the  respondents,  said  that  the  point  was  the  construction 
of  Section  2.  The  effect  of  Section  2  (3)  was  that  substituted  site  value 
might  be  claimed  as  if  the  mortgage  had  been  a  transfer  on  sale,  and  the 
amount  secured  by  the  mortgage  had  to  be  substituted  for  the  consideration 
on  a  transfer.  In  this  case  the  amount  secured  was  £800  for  each  house. 
The  appellant  contended  that  the  words  "calculated  on  the  basis  of" 
■enabled  him  to  introduce  evidence  of  the  value  outside  the.  amount  secured 
by  the  mortgage,  but  in  Ramsden  v.  Tlie  Commissioners  of  Inland  Serniue, 
Horridge,  J.,  had  said  that  in  his  view  Section  13  (2),  in  using  the  words 
*'  to  be  ascertained  on  the  basis  of  the  rent  reserved,"  was  compulsory,  and 
that  it  was  not  competent  for  the  appellant  to  call  valuers,  but  the  rent 
and  the  rent  only  must  be  regarded.  The  words  in  Section  13  (2)  were 
■equivalent  to  the  words  in  Section  2  (2)  (fi),  and  in  this  case  the  Referee 
was  not  entitled  to  go  into  evidence  of  what  the  value  had  been,  but  he 
must  look  only  at  the  amount  secured,  which  would  result  in  a  substituted 
«ite  value  of  no  value  to  the  appellant.  The  words  in  Section  13  (2)  were 
«o  precisely  similar  as  practically  to  conclude  the  matter. 

Mr.  Allen,  in  reply,  said  that  he  agreed  that  total  value  under  Section 
13  (2)  had  to  be  ascertained  on  the  basis  of  rent  reserved,  but  a  number  of 
other  payments  were  taken  into  account,  and  Section  13  dealt  only  with 
reversion  duty.  Sections  2  (2)  (6),  13  (2),  and  32  were  not  mutually 
•dependent  on  one  another.  If  the  respondents'  contention  were  right,  a 
site  value  of  many  thousands  of  pounds  might  be  arrived  at  on  a  propeity 
which  was  worth  very  little. 

Awarded ;  That  the  substituted  site  value  should  be  the  amount  secured 
by  the  mortgage  and  not  the  value  of  the  property  at  the  time  the  mortgage 
was  granted. 

For  the  appellants  :  William  Allen,  instructed  by  Prank  H.  Hayllar. 

For  the  respondents  i  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  Charles  Bidwell,  Esq.,  Referee,  Fehruary  5th  and  Uh,  1913. 
Thomas  Waite  c.  The  Commissioners  of  Inland  Eevbnue. 

Provisional  Valuation— Agricultural  Land— Total  Value- 
Site  Value  Deductions —Sea  Wali;.s— Buildings— Struc- 
tures   APPURTENANT     TO     OR     USED     IN     CONNECTION     WITH 

Buildings— Finance   (1909-10)   Act,  -1910    (10    Edw.  VII.^ 
c.  8),  s.  25. 

This  was  an  appeal  against  the  provisional  valuation  of  the  Toft 
House  Farm,  Wrangle,  Lines,  of  which  the  appellant  was  the  owner. 
The  land  was  protected  against  the  incursions  of  the  sea  by  two  sea  banks, 
and  one  of  the  questions  of  the  appeal  was  whether  these  sea  banks  were 
to  be  considered  as  divested  for  the  purpose  of  arriving  at  the  full  site 
value.  It  was  agreed  between  the  parties  that  £15  was  the  difference 
between  the  gross  and  total  values  due  to  the  existence  of  a  bridle  path 
1  ight  of  way. 

Mr.  Allen,  opening  for  the  appellant,  said  that  the  appeal  involved  law 
and  fact,  and  was  a  test  case  on  agricultural  valuations.    The  appellant 
wished  for  an  interpretation  of  the  law,  as  it  was  not  safe  to  settle  pro- 
visional valuations  until  there  was  a  definite  pronouncement  of  the  Courts. 
The    area  of   the  farm  was   153a.,   3r.,   13p.,   made   up  of    98    acres 
arable,  41  pasture,  and  14  marsh  ;  and  the  farm  was  let   at    £280  per 
annum,  the  tenant  repairing  buildings  and  the  landlord  the  sea  banks,  and 
paying  an  annual  land  tax  of  £5.     A  provisional  valuation  was  served  on 
January  24,   1912,  showing  gross  and  total  values  £6,300,  and  full  site 
value  £5,750.    Notice  of  objection  was  put  in  claiming  a  total  value  of 
£6,110.     On  June  3,  1912,  an  amended  provisional  valuation  was  served,, 
showing  gross  value  £6,015,  total  value  £6,000,  full  site  value  £5,365, 
assessable  site  value  £5,350.    A  further  notice  of  objection  was  given  on. 
August  1,  claiming  that  on  April  30,  1909,  the  total  value  was  less  than 
that  set  out  in  the  provisional  valuation,  and  that  the'  difference  betweeit 
gross  value  and  full  site  value   exceeded  £030.     The   question  of  the- 
differeuce  was  the  main  issue  in  the  appeal,  but  there  was  a  further  issue 
that  no  deductions  had  been  allowed  for  works  executed  and  expenditure- 
of  a  capital  nature.    As  to  the  total  value  that  was  purely  a  question  of 
fact,  and   the   appellant   asked   that  it   should   be  reduced.     As   to  the 
difference,  if  the  land  were  stripped,  under  Section  25  (2),  of  the  house, 
timber,  and  fences,  it  would  be  much  greater  than  £650  ;  but  the  appellant 
went  further  and  asked  that  everything  should  be  taken  off  which  had  been 
put  there  by  man,  including  the  sea  walls.    If  that  were  done  the  land 
would  be  practically  under  water.    There  were  on  the  farm  14  acres  of 
ontmarsh  which  were  worth  £2  per  acre  ;  and  if  the  sea  walls  were  taken 
away  the  whole  farm  would  be  reduced  to  that  condition. 

William  Allen,  the  teuant  of  the  farm,  said  that  he  generally  wintered 
52  to  54  cattle  on  it,  and  kept  100  ewes.  The  spring  tides  often  splashed 
over  the  wall,  and  the  water  ran  away  through  self-acting  doors.  In  1883- 
the  tide  broke  the  outer  bank  and  did  damage  which  lasted  tin  ee  years.. 
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The  north  wind  sent  the  sea  up  against  the  bank.  He  had  about 
100  acres  of  salt  marsh,  for  which  he  paid  £10  per  annum.  Witness 
would  give  £40  an  acre  for  Toft  House  Earm,  for  the  land  inside  the 
bank,  but  the  farm  would  be  no  use  if  the  banks  were  away,  and  he  would 
not  then  buy  it  at  any  price. 

Charles  L.  Hall,  agent  for  Mr.  Waite,  produced  a  plan  and  schedule  of 
the  property.  He  put  the  total  value  on  April  30,  1909,  at  £5,628,  and 
the  gross  value  at  £15  more  ;  the  full  site  value,  divested  of  everything, 
at  £366  for  the  154  acres.  If  the  sea  banks  were  taken  away,  138  acres 
would  be  liable  to  be  covered  by  the  ordinary  spring  tides  ;  the  remaining 
16  acres  would  be  liable  to  flood  at  exceptionally  high  tides.  With  the 
highest  recorded  tide  all  except  three-quarters  of  an  acre  would  be  under 
water. 

Alternatively,  valuing  the  land  with  the  house,  trees,  and  live  fences 
only  gone,  the  full  site  value  was  £3,500.  He  did  not  think  anyone  would 
give  £6,000  for  it  as  it  stood.  Its  market  value  on  April  30,  1909,  was 
£5,628,  viz.,  £40  per  acre  for  the  enclosed  land,  £2  per  acre  for  14  acres 
outside.  The  outer  bank  had  increased  the  value  of  the  land  between  the 
banks  for  purposes  other  than  agriculture  ;  it  would  be  possible  to  erect 
buildings  there,  though  not  on  the  outer  marsh.  If  it  had  not  been  for  the 
bank  it  would  not  have  been  possible  to  build  the  coastguard  station. 

Cross-examined  :  On  April  30,  1909,  the  land  was  let  at  £280,  which 
was  its  fair  annual  rental.  From  that  must  be  deducted  land  tax  £5, 
insurance  £1  0.s.  6d.,  repairs  at  12|-  per  cent.  £35,  repairs  to  sea  walls 
(ordinary  and  extraordinary)  £14,  leaving  £224  19«.  6(Z.  as  the  net  annual 
value.  The  farm  was  a  good  average  one.  Witness  did  not  think  that 
the  market  price  on  April  30,  1909,  was  twenty-five  years'  purchase. 
The  Roman  wall  extended  for  fifty  miles  ;  the  other  wall  was  not  so 
important  as  the  Roman  wall.  He  did  not  think  the  coast  had  accreted  at 
.all  during  the  last  thirty  years.  He  had  not  added  anything  to  the  valua- 
tion as  value  for  building  purposes,  nor  had  he  made  a  field-to-field 
-valuation.  He  thought  the  values  in  1903  and  1909  were  about  the  same, 
but  the  part  bought  in  1903  was  the  most  valuable  part  of  the  farm,  as  it 
fronted  a  road.     He  had  known  the  farm  for  thirty  years. 

H.  Trustram  Eve  said  he  knew  the  values  in  the  district.  He  put  the 
.total  value  at  £5,508,  viz.,  14  acres  at  £2,  140  at  £40,  less  land  tax  £120. 
Before  the  rains  of  August,  1912,  he  thought  the  farm  would  make  £500 
•■or  £600  more  than  in  April,  1909.  His  estimate  of  full  site  value 
.-naturally  varied  according  to  what  had  to  be  divested,  and  whether  or  not 
the  neighbourhood  must  be  assumed  to  be  divested  simultaneously.  On 
the  basis  of  the  buildings,  house,  trees  and  hedges  divested,  and  surround- 
ing things  in  their  present  condition  it  was  £3,528  viz.,  140  acres  at  £25, 
and  14  acres  of  saltmarsh  at  £2.  If  the  neighbourhood  was  divested 
simultaneously  it  was  £2,128,  viz.,  140  acres  at  £15,  and  14  acres  at  £2. 
If  the  sea  walls  also  were  taken  off,  and  the  surroundings  were  in  their 
present  condition,  he  estimated  the  full  site  value  at  £356,  viz.,  138  acres 
at  £2,  and  16  acres  at  £5.  With  the  sea  walls  away  and  the  neighbour- 
hood divested  the  full  site  value  would  be  7iU,  it  would  be  absolutely 
nnsaleable.    A  rough  estimate  of  rebuilding  the  house  was  £1,400.     He 
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did  not  think  the  farm  could  be  ran  with  less  appliance.  The  outer  wall 
had  made  the  land  between  the  walls  building  land  within  the  Act. 

Cross-examined  :  The  value  of  land  in  the  district  had  increased 
between  1903  and  1909  owing  to  the  potato  boom.  The  rent  was  a  full 
reasonable  rent,  a  rack-rent.  In  this  case  the  rent  and  the  annual  value 
were  the  same.  The  land  was  worth  twenty  years'  purchase  of  the  net 
annual  value. 

Benjamin  Simons  said  he  farmed  1,000  acres  in  East  Lincolnshire,  was  a 
commissioner  of  sewers,  and  had  bought  and  sold  land  in  the  district. 
The  situation  of  the  farm  was  not  good,  being  seven  miles  from  the  nearest 
station.  He  estimated  the  values  on  April  30, 1909,  at  gross  value  £5,628, 
total  value  £5,463.  It  was  worth  from  £3  to  £5  per  acre  more  now.  He 
had  considered  the  possibility  of  a  breach  in  the  sea  wall,  and  thought  the 
danger  was  appreciable.  He  did  not  think  the  land  on  April  30,  1909, 
would  have  fetched  £6,000.  The  value  with  the  house,  buildings,  trees, 
and  live  fences  removed  was  £8,758,  viz.,  outmarsh  £2  per  acre,  and  the 
rest  £26  10s.  per  acre.  The  equipment  was  suitable  for  the  farm,  not  too 
much.  £10  per  acre  was  necessary  to  equip  a  holding  of  this  size.  The 
value  with  the  banks  and  everything  else  divested  was  £436,  viz.,  138  acres 
at  £2,  and  16  acres  at  £10.  The  value  attributable  to  the  outer  bank  was 
the  difference  between  £2  and  £40  per  acre.  It  would  not  pay  to  put  up 
the  sea  walls  afresh  to  reclaim  the  land. 

Cross-examined  :  He  had  been  over  the  f  aiTu.  It  was  his  own  valuation 
altogether,  and  he  had  not  seen  the  last  witness  before  making  it.  He 
knew  the  rent,  and  valued  at  21  years'  purchase  of  the  rental  ;  he  would 
probably  have  taken  twenty-two  and  a  half  years'  purchase  but  for  the 
danger  of  a  breach  of  the  sea  wall.  He  allowed  £8  per  annum  for  repairs 
of  bank.  His  deductions  from  the  rent  came  to  £24  Os.  Sd.,  leaving  a  net 
rental  of  £256  19s.  6d.  He  had  assumed  both  sea  banks  gone,  and  no  sea 
defence  on  this  farm  only. 

Ee-examined  :  In  1883  the  water  flowed  over  the  bank.  There  was  a 
distinct  difference  in  the  number  of  years'  purchase  between  the  value  of 
an  inland  farm  and  a  farm  protected  by  a  sea  bank. 

Edward  Ash  Young  said  the  value  of  land  in  East  Lincolnshire  had 
advanced  since  April,  1909.  He  estimated  the  total  value  of  the  farm  at 
£5,463,  his  deductions  being  thirty  years'  purchase  of  the  land  tax  and 
£15  for  the  bridle-path.  The  full  site  value,  with  the  house,  buildings, 
trees,  and  live  fences  divested,  was  £3,760.  To  re-equip  the  farm  would 
cost  £1,400,  £10  per  acre.  The  live  fences  would  cost  £3  a  chain  to 
replace.  The  value  attributable  to  the  sea  banks  was  the  difference 
between  £2  and  £40  per  acre. 

Cross-examined  :  He  knew  the  rent,  and  took  twenty-one  years'  purchase 
of  the  net  rent.  His  deductions  from  the  full  annual  rent  were  £24.  He 
and  the  last  witness  had  compared  their  deductions  after  they  had  made 
them. 

Mr.  Kingdon,  opening  for  the  respondents,  said  that  the  first  question, 
that  of  gross  value,  was  one  purely  of  evidence ;  the  second  question 
involved  the  meaning  of  Section  25  (2),  and  how  it  was  to  be  applied  to 
these  circumstances.     National  diVestment  was  foj-eign  to  the  question. 
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and  it  was  not  necessary  to  go  into  it.  Was  this  panicula,i-  hereditament 
to  be  divested  of  either  the  outer  or  the  inner  bank  when  the  rest  of  the 
country  was  not  to  be  considered  as  divested  ?  The  absurd  and  ridiculous 
point  would  have  to  be  assumed  that  the  bank  was  a  building.  Mr.  Kingdon 
referred  to  the  Interpretation  Act,  1889,  Section  3  ;  Maxwell's  hderpre- 
tation  of  Statutes,  5th  Edition,  p.  3  ;  Moir  v.  Williams  (1892),  1  Q.  B.,  26i. 
The  word  "buildings"  was  not  used  in  any  abnormal  sense,  and  an 
abnormal  interpretation  must  not  bo  taken  in  oider  to  give  an  unthought- 
of  intention  to  the  Act.  The  banks  were  merely  aggregations  of  soil,  and 
the  appellant  would  have  to  contend  that  every  heap  of  slag  and  bunker 
was  a  building.  He  was  not  sure  whether  they  were  structures  ;  they 
would  have  to  be  structures  analogous  to  a  building.  "Appurtenant "had 
a  very  restricted  meaning  in  law.  He  suggested  that  the  words  "  appur- 
"  tenant "  and  "  used  in  connection  with "  postulated  something  which 
involved  a  very  close  and  intimate  relation  with  the  buildings,  and  it  must 
■be  considered  when  and  for  what  purposes  the  banks  had  been  put  up.  It 
■was  inconceivable  to  say  that  they  were  appurtenant  to  one  little  farm.  If 
the  buildings  were  destroyed  that  day,  the  dykes  and  walls  would  siill  be 
equally  necessary.  The  dyke-i  and  banks  were  land,  and  land  could  not  be 
appurtenant  to  land.  (Leek,  Laiv  of  Uses  and  Profits  of  Lund,  pp.  88, 
89  ;  Norton  on  Deeds,  1906  Edition,  p.  252.)  He  did  not  suggest  ihat  the 
right  to  have  the  bank  kept  up  would  not  be  appurtenant  to  a  farm  or  land. 
There  had  been  no  proof  to  the  Commissioners,  under  Section  25  (4)  (i),  of 
works  executed  or  expenditure  of  a  capital  nature  incurred  iona  fide  for 
Jthe  purposes  laid  down  by  the  subsection. 

C.  Gerald  Eve  said  he  had  inspected  the  farm  on  November  1,  1912, 
;and  came  to  the  conclusion  that  the  first  valuation,  £6,300,  was  a  very 
ifair  valuation,  and  tha.t  the  district  valuer  had  done  snfScient  to  meet  the 
■objection  by  lowering  it  to  £6,000.  £280  was  a  fair  rent ;  from  that  he 
■deducted  £36  10.s.,  viz.,  repairs  and  insurance  £10,  land  tax  £5,  sea-bank 
.repair*, (Si  chains)  £18,  drainage  rate  £3  10*.,  and  capitalised  the  balance 
.-.xt  twenty-five  years'  purchase,  making  £6,087  as  the  total  value.     To 

„  arrive  at  full  site  Talue,  the  house,  trees,  and  live  fences  must  be  removed. 
The   farm  would   let   at  £245  gross  without   buildings  ;    from  that  he 

-deducted  £31,  made  up  as  follows  :  Repairs  to  140  acres  at  M.  £5,  sea 
banks  £18,  land  tax  £5,  drainage  rate  £3  ;  and  the  balance,  capitalised  at 

utwenty-five  years'  purchase,  with  the  addition  of  £15  for  the  bridle-path, 

-  .came  to  £5,365.  Alternalively  he  valued  it  at  £5,360  on  an  acreage 
valuation,  viz.,  139^  acres  at  £38,  £5,301,  14  acres  at  £3  2s.  Gd.,  £44, 
■bridle-path  £15.  The  value  of  the  timber  he  estimated  at  £4,  and  of  the 
live  fences,  at  \s.  3(Z.  per  yard,  at  £iJS.  To  pnt  up  a  farm  bailiff's  cottage 
would  cost  £200,  and  the  rest  of  the  farm  buildings  £285.  This  added  up 
to  £557,  which  made  the  £630  allowed  by  the  Commissioners  as  difference 
seem  ample.  If  a  new  bouse  and  homestead  were  put  up,  the  total  value 
would  be  increased. 

Cross-examined  :  He  thought  a  buyer  would  have  given  that  price  in 
April,  1909.  The  existing  buildings  were  proper  and  necessary  for  the 
farm.     A  buyer  would  get  an  extra  rent  if  he  put  up  a  farmhouse,  but  it 

-.would  not  be  remunerative.     He  had  no  scale  by  which  to  apportion  the 
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value  between  the  land  and  the  buildings.  In  practice  no  man  would 
attempt  to  let  the  farm  bare.  It  would  pay  the  owner  of  this  farm  to  put 
up  the  bank  again.  He  had  no  knowledge  of  the  subsoil  of  the  land 
between  the  banks.  Big  landowners  did  not  raise  the  rent  of  old 
tenants. 

Re-examined  :  In  his  opinion  the  land  was  not  building  land. 

George  Edgar  Clark  and  Alfred  Cooley  were  then  called  for  the 
appellant  and  respondent  respectively,  and  gave  evidence  that  they  had 
agreed  the  levels  of  the  farm  and  the  height  of  the  banks. 

John  Murray  Kerr,  district  valuer  for  part  of  Lincolnshire,  said  the  farm 
was  first  inspected  on  October  9, 1911.  After  the  objection  to  the  valuation, 
he  discussed  the  values  with  Mr.  Eagles,  and  though  he  thought  the 
figures  were  right,  he  served  an  amended  valuation.  On  November  1, 1912, 
he  made  a  field-to-field  valuation  which  confirmed  the  figures.  He  took 
twenty-five  years'  purchase  of  the  net  rent,  which  worked  out  at  £6,087. 
An  alternative  acreage  valuation  was  £5,988,  say,  £6,000,  as  follows  : 
1.S6  acres  at  £43,  3  acres  of  sea  banks  at  £25,  14  acres  of  outmarsh  at 
£3  2s.  &d.  The  full  site  value,  he  estimated,  on  the  basis  of  the  annual 
value,  at  £5,365,  or  alternatively  at  £5,360  on  the  value  per  acre,  viz.,  139^ 
acres  at  £38,  salt  marsh  £44,  bridle-path  £15.  The  timber  was  of  very- 
little  value,  about  £4.  The  hedges  were  agreed  at  95^  chains,  and  couldi 
be  reproduced  at  \s.  3i.  per  yard.  The  house  was  really  a  cottage,  andl 
could  be  re-erected  for  £200 ;  the  rest  of  the  buildings  were  not  worth., 
more  than  £285  on  April  30,  1909.     He  valued  the  fences  at  £6S. 

Cross-examined  :  In  arriving  at  full  site  value  he  took  off  the  housej., 
buildings,  fences,  and  house  drainage.     He  did  not  know  whether  a  field-to- 
field  valuation  was  made  at  first.     Mr.  Eve  and  he  had  worked  out  the 
valuation  jointly  in  consultation.     He  had  not  been  on  the  ground  when  be 
wrote  the  letter  of  April  16,  1912.    He  would  naturally  value  separately 
the  land  inside  the  banks  and  the  rest.    He  had  not  thought  there  were 
150  acres  inside  the  banks,  and  had  not  known  definitely  the  area  of  the 
saltings.     He  thought  a  new  homestead  similar  to  the  present  one  could  be  - 
built  for  £550  ;  it  would  probably  be  a  six-roomed  cottage,  but  would-be 
equal  to  the  needs  of  the  farm.     lie  had  not  cubed  up  the  house.     The 
stable  could  be  put  up  for  £75.    He  made  his  valuation  on  the  basis  that^ 
the  landlord  would  have  erected  a  homestead.    He  thought  the  land  couldi.. 
be  let  at  35s.  per  acre  without  the  buildings.     His  difference  between  an 
equipped  farm  and  a  divested  farm  was  £4  6.9.  6d.  per  acre.     He  did  not 
know  whether  £10  per  acre  was  the  county  council  standard  for  equipping 
a  farm.     He  did  not  think  the  buildings  were  too  much.    In  arriving  at 
the  divested  value  it  had  to  be  assumed  that  the  land  was  to  be  used  for  the  - 
same  purposes  as  before. 

Re-examined  :  If  the  buildings  were  new,  cEivestment  would  be  more 
than  £4  6s  %d.  per  acre.    He  thought  £280  was  a  fair  rent.    He  had  not  , 
based  the  value  on  the  rent  set  out  in  Eorm  IV. 

Harry  M.  Jonas  said  he  made  a  valuation  and  inspection  on  November 
21,  1912,  not  knowing  the  figures  on  either  side.  £6,000  was  the  value  in 
the  open  market.  His  valuation  was  as  follows :  Gross  annual  value 
£285  10«.  ;  deductions,  repairs,  and  insurance  £28  10«.,  sea  banks  £9,  landv' 
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tax  £5,  drainage  rate  £3  lOi'.,  in  all  £46  ;  the  balance  £239  10s.,  net 
annual  value  at  25  years'  parchase  and  adding  £  1 0  for  timber  came  to 
£6,997  10s.  On  an  acreage  basis  he  made  it  £6,042,  say,  £6,000,  viz., 
136^  acres  at  £42,  3  acres  at  £25,  and  14  acres  at  £7  ;  £20  more  to  be 
added  if  the  right  of  way  were  done  away  with.  The  full  site  value  he 
estimated  at  £5,380,  viz.,  136^  acres  at  £38,  3  at  £25,  14  at  £7,  and  £20 
for  the  right  of  way.  He  valued  the  timber  at  £10,  the  hedges  at  £60, 
and  the  house  and  buildings  at  £570.  He  thought  the  land  had  no  value 
except  as  agricultural  land,  and  would  not  as  a  practical  man  call  it 
building  land.  There  was  a  natural  accretion  there,  and  the  banks  were 
not  so  necessary  as  they  had  been.  Reclamation  of  the  land  was  a  com- 
mercial possibility.  He  did  not  think  the  risk  of  flooding  depreciated  the 
value  of  the  land. 

Cross-examined :  His  attention  had  not  been  called  to  a  judgment  of 
the  Court  of  Sewers  in  1862  when  he  made  his  estimate.  In  the  spring  of 
1912  the  property  would  have  been  worth  probably  5  per  cent,  more 
than  his  estimate.  Twenty-five  years'  purchase  was  not  the  limit  for  land 
not  in  danger  from  the  sea  He  did  not  agree  that  £10  an  acre  was  a 
right  allowance  for  equipment.  To  replace  the  house  would  cost  £560, 
and  the  rest  of  the  buildings  £505. 

Re-examined  :  New  buildings  would  add  to  the  capital  and  increment 
value.  The  judgment  of  1862  did  not  refer  to  extraordinary  liability. 
The  liability  to  flood  was  not  seriously  to  be  taken  into  account. 

James  Eley  inspected  the  farm  on  November  12,  1912.  He  estimated 
the  total  value  at  £6,000,  made  up  as  follows  :  House  and  farm  buildings 
£640,  hedges  £45,  timber  £5,  105  acres  at  £43,  31  at  £30,  3  at  £16, 
and  14  at  £2  2s.  6d.  Alternatively,  he  estimated  it  at  £6,280  on  the 
basis  on  twenty-five  years'  purchase  of  the  net  annual  value,  viz.,  £280 
less  £38,  viz..  repairs  £13  10s.,  insurance  £1,  land  tax  £5,  drainage  £3  10s., 
sea  hanks  £15.  The  full  site  value  he  estimated  at  £5,472,  putting  the 
gross  rent  at  £242,  and  deducting  from  that  £23  10s.  for  repairs. 

Cross-examined :  The  landlord  invariably  did  the  repairs.  He  had 
arrived  at  the  total  value  first.  To  re-equip  the  farm  would  cost  between 
£750  and  £800, 

Ben  Killingworth  had  inspected  the  farm  with  the  last  witness.  His 
estimate  of  the  total  value  was  £6,066,  as  follows :  House  and  buildings 
£550,  hedges  £40,  trees  £5,  land  on  an  acreage  basis  £5,470.  Alter- 
natively, twenty-five  years'  purchase  of  the  net  annual  value,  viz.,  £280, 
less  £36  deductions.  Divested,  £243  5s.  could  be  obtained  as  gross  rent ; 
allowing  £27  for  deductions,  and  capitalising  the  balance  at  twenty-five 
years'  purchase,  the  result  was  £5,400,  which,  with  the  addition  of  £15 
for  the  bridle-path,  gave  a  full  site  value  of  £5,415. 

Cross-examined  :  He  thought  £6,066  was  precisely  the  figure  which 
would  have  been  got  for  the  farm. 

William  Andrew  Eagles  gave  evidence  that  he  had  made  the  original 
valuation. 

Cross-examined  :  His  district  comprised  about  220,000  acres.  He  took 
twenty-six  years'  purchase  of  the  net  rent.  Time  would  not  allow  of  a 
field-to-field  valuation,  but  he  did  not  think  such  a  valuation  was  necessary. 
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He  had  not  measured  up  the  live  fences,  nor  cubed  the  buildings.    He 
made  sufficient  notes  for  the  full  site  valuation  to  be  made. 

Mr.  Kingdon,  summing  up  for  the  respondents,  said  that  gross  value 
under  Section  25  (1)  was  the  price  which  was  expected  to  be  realised  by  a 
willing  seller  in  the  open  majket.  Valuation  was  not  a  simple  matter  ;■  it 
had  to  be  considered  what  a  purchaser  was  going  to  get  out  of  his  purchase 
at  the  time  and  in  the  future.  The  value  of  the  farm  was  greater  at  the 
present  than  it  had  been  on  April  30,  1909.  The  tenant  took  the  farm 
in  1908  at  a  rent  of  £280  ;  he  knew  the  value  of  the  property,  and  it  was 
admitted  that  the  rent  was  a  fair  one.  The  respondents'  witnesses 
supported  the  Government  valuation  ;  they  said  they  could  get  that 
amount  for  the  farm,  and  could  have  got  it  at  the  date  of  the  valuation. 
They  also  took  twenty-five  years'  purchase  of  the  net  rent,  which  was  the 
number  of  years  taken  by  Mr.  Hall.  In  Mr.  Trustram  Eve's  evidence 
there  was  nothing  either  for  or  against  the  respondents'  valuation.  The 
evidence  of  Mr.  Simons  and  Mr.  Young  agreed  to  a  sixpence  ;  their  net 
rent  was  £255,  but  Mr.  Simons  only  took  twenty-one  years'  purchase, 
whereas  23J  years'  purchase  would  give  the  respondents'  value.  No 
prudent  man  would  take  into  account  the  possibility  of  such  a  high  tide  as 
in  1810  ;  such  a  tide  was  an  act  of  God.  Mr.  Hall  had  estimated  the  cost 
of  repairs  and  management  at  12^  per  cent.,  but  Mr.  Hall  was  accus- 
tomed to  big  properties,  and  such  a  percentage  was  too  high  for  a  farm 
like  this  one.  He  also  allowed  £14  for  repairs  to  the  sea  banks,  whereas 
Mr.  Simons  put  it  between  £8  and  £9  ;  the  difference  in  the  figures  must 
be  due  to  extraordinary  repairs,  and  such  repairs  would  fall  oa  the  whole 
wapentake,  and  not  on  the  farm  only. 

As  to  divested  value,  a  purchase  was  an  instrument  of  profit,  and  the 
purchaser  might  be  going  to  sell  the  land  stripped,  or  with  similar 
buildings  upon  it.  The  fallacy  of  the  appellant's  case  was  that  the  same 
amount  was  to  be  deducted  whether  the -buildings  were  old  or  new.  In 
this  case  if  buildings  worth  £1,000  were  put  up,  the  total  value  would 
immediately  become  higher.  He  asked  that  the  question  of  costs  should 
be  left  to  abide  the  result  of  the  case  in  a  higher  court. 

Mr.  Allen,  in  reply,  said  that  there  was  not  a  very  wide  difference 
between  the  witnesses  on  the  two  sides  with  regard  to  total  value  ;  the 
difference  was  in  the  number  of  years'  purchase  for  capitalisation. 
Mr.  Killingworth  had  said  that  the  farm  would  have  fetched  £6,066  but 
not  more  ;  if  that  evidence  was  correct  it  helped  the  appellant,  and  con- 
firmed Mr.  Simons'  valuation,  as  it  was  admitted  that  there  had  been  a  rise 
in  value  since  April  30,  19U9.  Mr.  Gerald  Eve  and  the  district  valuer 
were  supporting  a  Government  department,  and  came  with  a  certain  amount 
of  bureaucratic  feeling.  The  sea  banks  would  have  a  material  influence 
on  the  mind  of  a  purchaser,  as  they  were  broken  in  1883.  As  to  repairs, 
the  estimates  of  Mr.  Hall  and  Mr.  Jonas  were  the  same,  namely,  £28. 

With  regard  to  full  site  value,  Mr.  Gerald  Eve  said  that  all  the 
buildings  could  be  replaced  for  £553.  The  figure  of  £i  ds.  Sd.  per  acre 
given  by  him  as  the  difference  between  the  farm  with  and  without  equip- 
ment was  ridiculously  low.  The  farm  could  not  be  carried  on  so  well 
without  the  buildings,  and  a  six-roomed  cottage  would  not  he  suitable. 


58 

Not  a  penny  more  rent  could  have  been  obtained  if  the  buildings  were  new. 
The  Government's  contention  was  that,  given  a  stationary  rent,  as  the 
years  passed  the  value  of  the  buildings  decreased,  and  therefore  the  value 
of  the  land  correspondingly  increased.  The  appellant  claimed  to  be 
entitled  to  divest  the  sea  banks,  and  to  do  that  he  must  prove  that  they 
were  either  buildings  or  structures  within  Section  25  (2).  He  submitted 
that  in  law  there  was  no  doubt  that  they  were  buildings  :  "  building  "  had 
a  different  meaning  in  law  to  the  general  meaning  of  a  structure  covered 
by  a  roof.  In  Lavy  v.  London  County  Council  (1895),  2  Q.  B.,  577,  a  wall 
was  held  to  be  a  "  building "  ;  in  Long  Eaton-  Recreation  Grounds 
Company  v.  Midland  Bailrcay  (1902),  2  K.  B.,  574,  a  railway  embankment 
was  held  to  be  a  "building";  no  distinction  could  be  made  between  a 
sea  bank  and  a  railway  embankment.  The  banks  had  been  put  there  by 
the  labour  and  expenditure  of  man,  and  should  therefore  be  divested 
{Herherfu  Trustees  v.  Inland  SeTenue  (\^12),  S.  C.,^e?' Lord  Johnston,  at 
p.  958,  and  Lord  CuUen  at  p.  963).  If  the  word  "  appurtenant"  was  to  be 
taken  to  include  something  outside  the  buildings,  the  words  "  used  in  con- 
"  nection  with  "  must  have  a  still  wider  meaning.  The  sea  walls  protected 
not  only  the  land  but  at  times  the  buildings  also  ;  they  were  used  with 
the  lands  and  the  buildings  ( Commissioners  of  Taxation  v.  Trustees  oj 
S.  Mark's  Olebe  (1902),  A.  C,  416).  He  submitted  that  the  land  between 
the  banks  had  been  improved  as  building  land  by  their  erection  ;  the  banks 
had  made  it  possible  to  build  there.  He  agreed  that  the  question  of  costs 
should  be  left  to  a  higher  tribmial. 

Mr.  Kingdon,  in  reply,  contended  that  all  the  cases  quoted  depended  on 
their  special  facts,  and  that  none  of  them  had  any  bearing  on  the  present 
case. 

The  Referee  by  his  award  found  the  following  values  : — 

Gross  value  £6,015 

Total  value  6,000 

Full  site  value     5,295 

Assessable  site  value      5,280 

In  arriving  at  full  site  value  he  made  no  deduction  for  divestment  of 
the  two  sea  walls  and  the  open  dykes,  nor  did  he  make  any  deduction  for 
the  sea  walls  under  Section  25  (4)  (J)  and  the  provision  immediately 
following  Section  25  (4)  (e). 

For  the  appellant ;     William  Allen,   instructed  by   Lewiu,  Gregory  & 
Anderson. 

For  the  respondents :   F.  W.  Kingdou,  assistant  solicitor  to  the  Inland 
Revenue. 
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Before  Sir  Alexander  Stenning,  Befm-ee,  it?i  March,  1913. 
M.  Beeg  v.  The  Commissioners  of  Inland  Revenue. 

Provisional  Valuation— No  Objection— Kaising  Question  op 
Correctness  on  Appeal  against  Assessment  of  Unde- 
veloped Land  Duty  — Finance  (1909-10)  Act,  1910  (10 
Edw.  VII.,  c.  8),  SS.  28,  33. 

This  purported  to  be  an  appeal  against  the  assessment  of  undeveloped 
land  duty  on  a  piece  of  land  situated  between  50  and  56,  Barnwell  Rotid, 
Brixton,  of  which,  together  with  the  adjoining  house,  the  appellant  was 
lessee.  The  only  point  relied  on  by  the  appellant  at  the  hearing  was  that 
in  the  provisional  valuation — which,  he  alleged,  he  had  never  received — 
the  site  value  of  the  land  had  been  put  at  £100,  whereas  the  land  could  be 
bought  freehold  for  £20,  and  it  would  be  impossible  to  build  on  it  or  to 
obtain  the  permission  of  the  authorities  to  build  there. 

Mr.  Shaw,  on  behalf  of  the  respondents,  pointed  out  that  the  pro- 
visional valuation  had  been  sent  to  the  appellant  by  registered  post  on 
June  30th,  1911,  and  that  as  it  had  not  been  objected  to  it  became  settled 
by  lapse  of  time.  This  appeal  was  against  an  assessment  of  undeveloped 
land  duty,  and  though  in  the  grounds  of  appeal  the  question  of  the 
provisional  valuation  was  also  raised,  that  could  not  now  be  appealed 
against.  It  was  not  possible  for  the  Commissioners  to  waive  the  point  that 
the  values  in  the  provisional  valuation  were  settled.  The  land  in  question 
would  be  subject  to  revaluation  in  1914,  and  it  would  tben  be  open  to  the 
appellant  to  object  to  the  valuation.  It  might  be  possible  for  the  appellant 
to  argue  that  under  Section  17  (i)  he  was  not  liable  to  undeveloped  land 
duty,  if,  in  fact,  he  occupied  the  land  together  with  a  dwelling-house,  but 
as  the  appellant  had  not  put  forward  any  grounds  in  support  of  his  appeal, 
he  asked  that  the  appeal  should  be  dismissed  with  costs. 

Awarded ;  No  objection  was  taken  to  the  provisional  valuation  within 
sixty  days  of  the  date  on  which  the  copy  of  the  provisional  valuation  was 
served,  therefore  no  appeal  lies.  Costs  of  appeal  to  be  paid  by  the 
appellant. 

Appellant  in  person. 

JFor  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  JOHN  M.  Aitken,  Esq.,  Referee,  ith  March,  1913. 
J.  B.  C.  McGuFFiE  r.  The  Commissioners  op  Inland  Revenue. 

Reversion  Duty— Renunciation  op  Lease— Whether  Price 
PAID  FOR  Lessee's  Interest  "  Compensation  Payable  ''  by 
Lessor— Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8), 
s.  13  (2)— Revenue  Act,  1911,  s.  3  (2). 

A  building  site  was  let  by  the  appellant's  predecessor  on  a  lease  for 
ninety-nine    years,    expiring    at    Whitsunday,    1929.      The    lease    was 
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renounced  at  Whitsunday,  1911,  the  appellant  acquiring  the  lessee's 
whole  interest  for  a  payment  of  £100.  The  value  of  the  benefit  accruing 
to  the  appellant  on  which  reversion  duty  was  payable  was  determined  by 
the  Commissioners  to  be  £84,  no  deduction  being  allowed  in  respect  of  the 
amount  paid  for  the  lessee's  interest. 

For  the  appellant  it  was  maintained  that  under  Section  13  (2)  of  the 
Finance  Act,  1910,  the  £100  pa,id  by  him  for  the  lessee's  interest  should 
be  deducted  from  or  set  off  against  the  benefit  accruing  to  him  on 
the  ground  that  it  was  "  compensation  payable "  by  the  lessor  at  the 
determination  of  the  lease. 

For  the  respondents  it  was  argued  that  the  payment  by  the  appellant 
to  the  lessee,  being  voluntary  and  not  obligatory  under  the  lease,  coald 
not  be  regarded  as  "  compensation  payable  "  by  the  lessor,  and  therefore 
could  not  be  made  a  deduction  in  ascertaining  the  amount  of  reversion 
duty. 

The  Referee  decided  that  the  £100  paid  to  the  lessee  could  not  be 
deducted. 

For  the  appellant :  Lidderdale  &  Gillespie,  Castle  Douglas. 

For  the  respondents  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Eevenne. 


Before  John  M.  Aitken,  Esq.,  Referee,  ith  March,  1913. 

Godfrey  Heathcote's  Trustees  v.  The  Commissionees  of  Inland 

Reventie. 

Eeveksion  Duty — Lessor  bound  on  Expiry  of  Lease  to  take 
Buildings  at  Valuation  or  renew  Lease— Renunciation 
OF  Lease  before  Expiry  and  Grant  op  new  Lease — Finance 
(1909-10)  Act,  1910  (10  Edw.  VIL,  c.  S),  ss.  13  (1),  (2),  and  4l 
— Revenue  Act,  1911,  s.  3  (2). 

The  appellants'  predecessor  granted  a  lease  for  a  period  of  ninety  years 
expiring  at  Whitsunday,  1920.  The  annual  rent  or  tack-duty  was  15s.,  and 
there  was  a  stipulation  in  the  lease  that  the  lessor  "  should  be  bound  at  the 
"  expiiy  of  this  lease  to  take  the  houses  built  on  the  said  subjects"  (the 
ground  leased)  "at  the  valuation  of  men  to  be  mutually  chosen  or  renew 
"  the  lease  for  another  period  of  ninety  years  at  the  rent  and  under  the  con- 
"  ditions  above  mentioned."  By  arrangement  between  the  lessor  (the 
appellants)  and  the  lessee,  the  lease  was  (by  formal  renunciation  incor- 
porated in  the  new  lease)  determined  at  Whitsunday,  1911,  and  a  new 
lease  granted  for  ninety  years  from  that  term  on  the  .<iame  conditions  as 
in  the  old  lease,  but  at  au  annual  rent  of  20«.  in  place  of  16s.  as  formerly. 

The  arrangement  for  a  new  lease  was  entered  into  merely  in  order 'to 
facilitate  the  completion  of  a  title  to  the  property  by  the  lessee  as  heir  of 
his  father  (his  immediate  predecessor  in  the  lease)  and  to  avoid  expense, 
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The  Commissioners  claimed  that  the  valne  of  the  henefit  accruing  to  the 
lessor  was  £180,  being  the  total  value  at  the  determination  of  the  lease, 
£195,  less  the  total  value  at  the  grant  of  the  lease,  £15,  and  assessed  the 
reversion  duty  at  -£12  12«.  lid.,  being  £18  less  discount  in  terms  of 
Section  3  (2)  of  the  Revenue  Act,  1911. 

The  appellants  maintained  that  as  the  new  lease  was  a  renewal  of  the 
previous  lease  under  an  obligation  to  renew  contained  in  that  lease,  an 
occasion  for  the  assessment  of  reversion  duty  had  not  arisen,  and  in  any 
event  no  benefit  accrued  to  them  beyond  the  increase  of  5s.  in  the  annual 
rent  of  the  new  lease. 

For  the  respondents  it  was  argued  that  the  new  lease  was  not  granted 
in  strict  conformity  with  the  obligation  to  renew  contained  in  the  old 
.  lease,  and  therefore  the  appellants  were  not  entitled  to  found  on  Section  41 
(paragraph  5)  of  the  Finance  (1909-10)  Act,  1910. 

Awarded :  That  the  value  of  the  benefit  accruing  to  the  appellants  on 
which  revei-sion  duty  might  be  charged,  amounted  to  £5. 

In  a  note  to  his  award  the  Eeferee  (after  stating  the  facts  and  argu- 
ments) said : — 

I  think  that  the  contention  of  the  Commissioners  that  the  new 
lease  cannot  be  regarded  as  a  renewal  of  the  previous  lease  in  pur- 
suance of  the  obligation  to  renew  contained  in  that  lease  is  well- 
founded.  But,  while  agreeing  with  them  tp  that  extent,  I  think  that 
in  making  out  the  notice  of  assessment,  they  ought,  on  the  strength  of 
their  own  contention  that  the  old  lease  had  been  determined,  to  have 
made  an  allowance  for  tlie  value  of  the  houses  as  provided  for  in  the 

lease,  should  a  renewal  of  it  not  take  place.     I  have made 

that  allowance,  with  the  result  that,  on  the  agreed-on  figures  for  total 
values  the  amount  of  the  value  of  the  benefit  accruing  to  the  lessor  is 
£5,  being  the  excess  of  the  total  value  on  the  occasion  (less  compen- 
sation) over  the  total  value  of  the  land  at  the  time  of  the  original 
grant  of  the  lease ;  in  reality,  it  is  the  5s.  of  increased  tack-duty 
capitalised  at  twenty  years,  at  which  rate  the  original  tack-duty  of 
15jf.,  and  the  new  tack-duty  of  20s.  had  been  capitalised  to  bi-ing  out 
the  £15  of  original  total  value,  and  £20 for  land  (exclusive  of  houses 
£175)  in  the  £195  of  total  value  on  the  occasion. 
For  the  appellants  :  Lidderdale  &  Gillespie,  solicitors.  Castle  Douglas. 
For  the  respondents  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Sefore  SiE  Alexander  Stbkning,  Referee,  5th  March,  1913. 
Lord  Alington  v.  The  Commissioners  of  Inland  Revenue. 

Reversion  Duty — ^Determination  op  Lease — Total  Value — 
Benefit  accruing  to  Lessor — Finance  (1909-10)  Act,  1910 
(10  Edw.  VII.,  0.  8),  s.  13. 

This  was  an  appeal  against  an  assessment  of  reversion  duty  on  the 
determination  of  a  lease  of  29  and  31,  Brunswick  Place,  Hoxton.    The 
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lease,  which  was  at  a  lent  of  ^55  per  annum,  determined  at  Christmaii, 
1910,  and  a  new  lease  of  the  premises  was  granted  by  the  appellant 
at  £70  per  annum,  the  tenant  covenanting  to  spend  £130  in  repairs  and 
alterations.  * 

At  the  commencement  of  the  hearing  Mr.  Ollivant  explained  to  the 
Referee  that  he  was  only  appearing  in  case  any  point  oE  law  should 
arise,  in  which  event  he  proposed  to  address  the  Referee  on  behalf  of  the 
appellant,  but  that  otherwise  the  appellant's  case  would  be  conducted  by 
Mr.  Vigers. 

Mr.  Leslie  Vigers  said  that  in  the  claim  for  reversion  duty  served 
upon  the  appellant  the  values  of  the  property  were  set  out  as  follows : 
Total  value  at  grant  of  lease  £1,100,  total  value  at  determination  £1,650, 
benefit  accruing  to  lessor  £550,  duty  £55.  The  figure,  £1,650,  appeared 
to  have  been  calculated  on  an  estimate  of  what  the  two  houses  might  let 
at,  viz.,  £82  5s.,  capitalised  at  twenty  years'  purchase.  The  value  at  ihe 
graut  of  the  lease  was  twenty  years'  purchase  of  the  rent  reserved  in  the 
lease,  which  expired  at  Christmas,  1910.  If  that  figure  was  right  the 
rent  in  the  present  lease,  viz.,  £70,  should  be  taken  as  the  basis  to  reckon 
the  value  at  the  determination. 

On  the  appellant's  estate  it  was  the  practice  not  to  take  the  utmost  rent 
Irom  the  tenant ;  the  tenant  always  had  a  margin  of  from  40  to  45  per 
cent.,  and  he  had  fixed  the  rent  at  Christmas,  1910,  on  that  basis.  He 
tried  to  get  £75,  but  ultimately  advised  the  appellant  to  accept  £70  per 
annum.  The  tenant  was  to  make  such  alterations  as  made  the  two  houses 
suitable  for  his  business  of  shirt  and  collar  dressing.  The  appellant  did 
not  object  to  £1,100  as  the  total  value  at  the  grant  of  the  lease,  but  £70 
per  annum  should  form  the  basis  of  the  total  value  at  the  determination. 

In  1910  it  was  not  worth  more  than  eighteen  years'  purchase,  which 
made  £1,260,  leaving  an  increment  of  £160.  Though  it  might  be  that 
tlie  tenant  might  let  the  houses  at  £82  5s.,  the  appellant  did  not  get  that 
rent.  When  the  tenants  of  the  houses  were  paying  £55,  the  undertenants 
were  paying  £110.  The  appellant  was  being  penalised  for  treating  his 
tenants  well,  for  he  was  being  charged  duty  on  a  sum  which  he  could 
never  get.  ^ 

Crots-examined  :  The  total  value  for  the  purposes  of  provisional 
valuation  was  agreed  between  his  firm  and  the  district  valuer  at  £1,650. 
The  dispute  in  this  case  was  as  to  the  total  value  at  Christmas,  1910. 
There  was  a  difference  in  value  between  April,  1909,  and  Christmas,  1910. 
The  houses  could  not  have  been  sold  at  Christmas,  1910,  for  more  than 
£1,260,  and  in  April,  1909,  he  did  not  think  they  could  have  got  more 
than  £1,150.  He  could  not  say  what  the  property  might  have  fetched  if 
it  had  been  sold  not  subject  to  any  lease.  He  did  not  agree  that  if  a  land- 
lord let  his  premises  for  less  than  he  could  get  it  was  impossible  to 
calculate  the  value  on  the  basis  of  the  rent  received  only. 

Edward  Blunt  (cross-examined)  said  he  had  conducted  the  negotia- 
tions with  the  district  valuer,  and  in  November,  1911,  had  agreed  the 
total  value  as  at  April,  1909,  at  £1,650.  He  thought  that  was  the  value  at 
that  date.  At  Christmas,  1910,  they  could  not  get  the  rents  which  they 
li:i(l  estimated  to  get.    The  new  lease  was  entered  into  about  Christmas, 
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1910,  for  4:3J  years  at  £70  per  annum.  He  could  not  say  that  £70  was 
the  maximum  rent  which  could  be  obtained  ;  it  was  not  a  rack-rent.  The 
tenant  undertook  to  do  certain  repairs  at  a  cost  o£  £130,  but  the  lease  was 
for  48  years,  and  the  repairs  were  to  make  the  premises  suitable  for  the 
tenant's  business. 

Mr.  Shaw,  for  the  respondents,  said  that  the  whole  question  turned  on 
Section  13  (1)  and  (2;.  The  Commissioners  had  to  ascertain  the  total 
value  at  determination,  as  defined  in  Section  25,  and  the  excess,  if  any, 
over  the  total  value  at  the  date  of  grant  was  to  be  deemed  "  benefit 
"  accruing  to  the  lessor."  The  value  at  the  date  of  grant  was  not  disputed. 
In  November,  1911,  Mr.  Vigers'  firm  was  negotiating  with  the  district 
valuer  ;  at  that  time  the  new  lease  was  in  force,  and  they  must  have  known 
the  rent  which  was  being  obtained  ;  and  with  that  knowledge  they  agreed 
the  tot.ll  value  as  at  April  30th,  1909,  at  £1,650.  He  suggested  that  the 
total  value  at  Christmas,  1910,  was  precisely  the  same.  It  was  common 
ground  that  £70  was  not  the  true  rack-rent,  it  was  a  secure  rent,  a 
farming  rent.  In  April,  1909,  as  regards  one  of  the  houses  £65  was 
being  paid  by  an  undertenant,  and  there  was  a  sublease  of  the  other 
house  in  existence  at  £45. 

Bernard  Culmer  Page  said  he  was  well  acquainted  with  values  in  the 
district,  and  had  inspected  the  property  in  question.  At  Christmas,  1910, 
No.  29  should  have  let  at  £42,  No.  31  at  £65.  He  had  formed  that 
opinion  on  rents  obtainable  for  similar  properties  in  the  neighbourhood. 
£70  was  a  farming  rent,  not  a  rack-rent.  There  was  no  alteration  in 
values  in  the  district  between  April,  1909,  and  Christmas,  1910.  He 
estimated  the  total  value  at  Christmas,  1910,  at  £1,605— fifteen  years' 
purchase. 

Cross-examined  :  He  had  inspected  the  premises  a  week  before  ;  they 
were  in  an  ordinary  state  of  repair.  He  understood  that  money  had  been 
spent  on  them,  but  the  actual  money  spent  did  not  necessarily  increase  the 
value  by  that  amount,  though  from  a  purchaser's  point  of  view  the  value 
depended  on  the  state  of  repair. 

Charles  Green,  the  district  valuer,  said  he  had  valued  the  premises  as 
at  April  30th,  1909,  and  agreed  the  total  value  at  £1,650.  He  first 
inspected  the  premises  in  March,  1911.  Between  1909  and  1910  there  was 
no  difference  in  the  value. 

Cross-examined  :  The  tenant  did  all  the  repairs.  In  March,  1911,  the 
premises  were  in  a  bad  state,  and  repairs  were  then  in  progress. 

Roland  Ashford  Dash,  superintending  valuer  for  North  London,  said 
that  he  had  inspected  the  property,  and  thought  that  if  there  had  been  no 
large  outlay  there  had  been  no  alteration  in  the  value  of  the  premises  as 
premises  between  April,  1909,  and  Christmas,  1910.  It  was  the  custom  on 
many  estates  to  grant  leases  at  farming  rents.  Mr.  Vigers  was  trying  to 
substitute  for  total  value  under  the  Act  some  other  value. 

Cross-examined  :  He  agreed  with  fifteen  years'  purchase. 

Mr.  Shaw  said  that  Section  25  did  not  leave  any  doubt  as  to  what  total 
value  was ;  it  was  the  market  value  of  the  fee  simple,  which,  by  Section  41, 
meant  the  fee  simple  in  possession  not  subject  to  any  lease.  Mr.  Vigers 
had  been  regarding  what  the  premises  were  worth  to  Lord  Alington,  but  it 
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did  not  follow  at  all  that  that  was  their  value.  The  value  of  the  benefit 
was  defined  in  Section  13,  and  it  did  not  necessarily  follow  that  it  repre- 
sented the  actual  pecuniary  benefit  received  by  the  lessor. 

Mr.  OUivant,  tor  the  appellant,  said  that  to  make  use  in  November, 
1911,  of  knowledge  obtained  in  1910  as  to  the  value  in  1909  would 
have  been  dishonest.  Some  attention  must  be  paid  to  the  words  "the 
"  value  of  the  benefit,"  otherwise,  in  a  case  where  no  benefit  accrued,  a 
man  would  be  taxed,  not  on  what  he  got,  but  on  what  he  might  have  got. 
In  Anglesey  v.  The  Commissioners  of  Inland,  Revenue  (1913),  1  K.  B., 
356,  no  benefit  in  fact  accrued,  and  therefore  it  was  held  that  no  tax  was 
payable.  It  was  admitted  that  all  repairs  were  done  by  the  tenant,  and  the 
landlord  was  not  put  to  any  capital  outlay.  The  question  was,  What 
would  a  purchaser  pay  in  the  open  market  ?  At  the  end  of  a  long  lease 
the  value  of  the  repairs  had  largely  worn  out  and  a  purchaser  would  have 
to  make  a  large  outlay.  The  rents  of  the  sublessees  were  higher  because 
the  lessees  had  put  their  money  into  repairs.  A  deduction  was  allowed  by 
Section  13  (2)  of  all  capital  expenditure  by  the  lessor,  and  it  made  no 
difference  whether  the  landlord  paid  a  sum  for  repairs  or  took  a  lower  i-ent 
and  allowed  the  tenant  to  repair. 

Mr.  Shaw,  in  reply,  said  that  the  Anglesey  case  was  decided  solely  on 
the  ground  that  the  grant  of  the  new  lease  was  ■'  compensation  payable  by 
"  the  lessor "  at  the  determination  of  the  lease  within  the  meaning  of 
Section  13  (2). 

Awarded:  That  there  was  no  evidence  before  the  Referee  that  the 
assessment  made  by  the  Commissioners  was  based  on  the  sum  of  £82  5s., 
as  representing  the  net  rent  received  from  the  premises  on  April  30th, 
1909.  That  the  reversion  duty  payable  by  the  appellant  is  the  sum 
of  £37. 

For  the  appellant :  R.  C.  Ollivant,  instructed  liy  Kicholl,  Manisty  &  Co. 

Tor  the  respondents  :   J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  H.  M.  Cobb,  Esq.,  Eeferee,  2nd  Aj)ril,  1913. 

h.  iiylton-fostee  and  others  v.  the  commissioners  op 
Inland  Revenue. 

Undeveloped  Land  Duty— Agricultural  Land— Agreement 
entered  into  bepoeb  April  30th,  1909— Power  to  determine 
—Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  17  (5). 

This  was  an  appeal  against  an  assessment  of  undeveloped  land  duty  for 
the  year  ending  March  31st,  1911,  on  certain  property  of  which  the 
appellants  were  trustee,'*.  The  land  in  question  was  on  April  30th,  1909, 
held  by  tenants  under  three  agreements,  and  the  ground  of  appeal  was  that 
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the  agreements  could  not  have  been  determined  by  the  appellants  before 
March25th,  1911.    The  material  parts  of  the  agreements  were  as  follows  : — 

1.  Line's  agreement  was  from  year  to  year  from  Lady  Day,  1900,  and 
contained  the  following  clause  :  "  The  landlords  shall  have  power  on 
"  giving  one  calendar  month's  notice  in  writing  to  the  tenant  ....  at 
"  any  time  or  time&to  resume  any  part  or  parts  of  the  said  lands  for  the 
"  purpose  of  building  or  of  making  roads  or  sewers  or  of  planting  or  of 
"  selling  or  letting  for  building  or  taking  for  any  other  purpose  making  to 
"  the  tenant  reasonable  compensation " 

2.  Burnett's  agreement  was  half-yearly  from  Lady  Day,  1904,  and 
contained  the  following  clause:  "And  also  upon  giving  one  calendar 
"month's  notice  in  writing  to  the  tenant  ....  at  any  time  or  times  to 
"  resume  any  part  or  parts  of  the  said  premises  for  the  purpose  of  building 
"  or  of  making  roads  or  sewers  or  of  planting  or  of  selling  or  of  letting 
"  for  building  or  taking  any  such  part  or  parts  to  or  for  any  other  purpose 
"  or  purposes  excepting  agricultural  or  market  garden  making  to  the 
"  tenant  reasonable  compensation " 

3.  James'  agreement  was  for  one  year  from  Lady  Day,  1904,  and  then 
half-yearly,  and  contained  a  clause  identical  with  that  in  Burnett's 
agreement. 

Mr.  Nussey,  for  the  appellants,  said  that  no  claim  had  been  made  for 
undeveloped  land  duty  for  the  year  1909-10,  as  the  tenancies  were  recog- 
nised by  the  Commissioners,  but  the  claim  was  for  dnty  from  one  month 
after  April  30th,  1910,  to  March  31st,  1911.  The  property  was  divided 
into  five  for  the  purposes  of  valuation,  and  the  appeal  was  concerned  with 
three  tenancies,  as  there  were  only  two  fields  outside  these  tenancies,  one 
held  on  a  weekly  and  the  other  on  a  quarterly  tenancy.  The  question  was  : 
When  could  the  agreements  be  determined  by  the  appellants  ?  They  con- 
tended that  the  first  date  on  which  they  could  give  notice  after  the  passing 
of  the  Finance  Act,  1910,  was  September  29th,  1910,  so  that  the  first 
possible  date  of  determination  would  be  March  25th,  1911.  The  Commis- 
sioners contended  that  the  agreements  could  have  been  determined  at  any 
time  at  a  month's  notice. 

The  landlords  nnder  the  agreements  could  take  the  land  at  one  month's 
notice  on  making  compensation,  for  certain  definite  purposes — such  as  sale 
or  making  roads — only  ;  they  could  not  take  it  in  order  to  let  it  to  another 
tenant.  They  could  not  give  notice  till  a  contract  of  sale  had  been  entered 
into,  and  in  this  case  there  had  been  no  sale  enabling  them  to  give  notice. 
No  cause  for  giving  notice  having  arisen,  an  action  for  damages  would  lie 
against  them  by  all  the  tenants  if  they  had  given  the  tenants  notice  on  the 
passing  of  the  Knance  Act.  It  would  have  been  a  breach  of  the  quiet 
enjoyment  clause.  In  Johnsons.  The  Edgmare  Railrvay  Company,  35  Beav., 
480,  in  which  case  the  landlord  was  empowered  to  resume  possession  of  any 
part  of  the  land  in  case  it  should  be  required  by  him  "  for  the  purpose  of 
building,  planting,  accommodation,  or  otherwise,"  it  was  held  that  the 
landlord  could  not  give  notice  to  the  tenant,  and  that  the  words  "  or  other- 
"  wise,"  must  be  read  as  being  ^usdem  generis.  The  Master  of  the  Rolls  said : 
"  All  deeds  must  be  construed  most  strongly  against  the  grantor."  The 
proviso  in  that  case  was  almost  the  same  as  in  this. 
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Mr.  Shaw,  for  the  respondents,  said  that  this  was  a  question  of  some 
importance  as  very  many  agreements  were  in  similar  form  to  those  in 
question.  The  Commissioners  contended  that  the  appellants  had  power  to 
determine  the  tenancies  within  the  meaning  of  Section  17  (5)  by  giving 
one  month's  notice.  The  Commissioners  principle  was  :  They  considered 
that  where  a  landlord  had  to  allege  a  requirement  which  did  not  exist,  in 
order  to  determine,  he  had  no  power  to  determine,  but  that  where  the 
power  to  determine  depended  on  the  landlord's  discretion,  he  had  the  power 
to  determine  within  the  meaning  of  the  section  ;  and  that  was  not  affected 
by  the  fact  that  he  had  to  do  something  before  determining.  In  the  case 
quoted  the  landlord  was  not  going  to  use  the  land  himself.  In  this 
case  the  words  were  entirely  different,  and  the  landlords  had  power  to 
determine  for  any  purpose  ;  the  exemptions  in  the  last  two  tenancies  merely 
restricted  the  uses  to  which  the  landlords  could  put  the  land,  if  they 
determined.  The  purposes  of  the  landlords  had  nothing  to  do  with  the 
tenant,  who  was  not  aggrieved,  as  he  got  compensation.  The  whole 
question  was  whether  it  was  possible  for  the  landlords  to  determine.  The 
power  was  not  limited,  as  the  section  said  any  part  or  parts.  The  words 
used  in  these  agreements  showed  that  the  eju^dem  generis  rule  was  not  to 
be  applied. 

Mr.  Nussey,  in  reply,  said  that  certain  conditions  were  bound  to  arise 
before  they  conld  give  notice.  They  could  not  arrange  a  sale  immediately 
on  the  Act  being  passed,  nor  could  they  arrange  a  scheme  of  building  or 
road-making  within  a  month.  The  words  "  or  otherwise  "  were  as  wide  as 
the  words  in  these  agreements.  The  section  said  "  the  earliest  date  at 
"  which  it  is  possible."  This  was  a  question  of  it  being  possible  to 
exercise  the  power  to  determine,  which  was  a  question  of  fact  based 
on  law. 

Awarded :  That  the  owners  could  have  obtained  possession  prior  to  the 
25th  March,  1911. 

For  the  appellants  :  0.  A.  Nussey  (Nussey  &  Fellowes). 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  George  Hbwson,  Esq.,  Referee,  31si  August,  1912. 

The  Earl  op  Portsmouth  r.  The  Commissioners  op  Inland 
Revenue. 

Reversion  Duty— Consideration  for  Lease— Custom  op  Estate 
—Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  13  (1). 

This  appeal  had  reference  to  premises  held  under  mode  of  lease  dated 
1st  July,  1869,  which  expired  on  the  death  of  His  Majesty  King 
Edward  VII.,  at  the  rent  of  £2  10s.  per  annum. 

The  grounds  of  appeal  were  contained  in  a  statement  which  inter  alia 
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stated  that  in  accordance  with  the  custom  of  the  estate  the  lease  was 
granted  on  the  terms  that  the  lessee  should,  previously  to  the  granting  of 
the  lease  and  in  consideration  of  same,  erect  the  buildings  thereon,  and 
that  therefore  at  the  date  of  the  lease  the  value  of  the  land  and  buildings 
within  the  meaning  of  Section  13  (2)  of  the  Act  was  the  same  as  the 
present  value  allowing  for  depreciation,  and  that  as  there  was  no  practical 
difference  no  reversion  duty  was  payable,  and  secondly,  that  under  the 
custom  of  the  estate  a  renewal  of  the  lease  was  always  granted  at  a 
slightly  increased  rent,  say  in  this  case  £2  10s.,  the  capitalised  value  of 
which  is  £62  10s.,  wliicli  added  to  the  value  of  the  property  at  the  date 
of  the  lease,  and  deducting  the  total  for  the  total  value  fixed  under  the 
provisional  valuation,  would  leave  only  a  nominal  sum  on  which  duty 
would  be  payable.  It  was  also  suggested  that  the  lessee  might  make  a 
claim  under  the  Town  Tenants  Act,  1906,  but  that  if  made  the  landlord 
would  not  admit  it. 

The  decision  of  the  Referee  was  as  follows  : — 

The  total  value  of  the  lands  fixed  under  the  provisions  of  the  Finance 
Act  is  £482,  against  which  no  appeal  has  been  lodged.  The  rent  reserved 
in  the  original  lease,  dated  1st  July,  1869,  appears  to  have  been  a  nominal 
rent  payable  for  six  cottages  which  have  been  sublet  at  rents  of  2s.  to 
3.S.  6d.  weekly.  The  tenant  appears  to  have  been  left  in  occupation  of  the 
premises  since  the  expiration  of  the  lease,  but  no  fresh  letting  has  been 
miide  and  no  claim  has  so  far  been  made  by  the  tenant  for  compensation 
under  any  Act.  I  am  of  the  opinion  that  the  capitalised  value  of  the 
rent  if  sold  in  the  open  market  at  the  time  of  the  granting  of  the  said 
lease  would  have  been  £120.  The  duty  payable  is  therefore  £36  on  a 
capital  net  sum  of  £362. 


Before  John  Lopdbll,  Esq.,  Referee,  Wth  September,  1912. 

T.  &  C.    Maktin,  Limited,    c.   The  Commissionebs  op  Inland 
Rbvende. 

Reveesion  Duty  Appeal — No  Jurisdiction  to  hbae  Appeal — 
Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  13  (1). 

In  this  case  the  Commissioners  of  Inland  Revenue  claimed  the  sum 
of  £42  reversion  duty  in  respect  of  the  surrender  of  a  lease.  The  re- 
versioners appealed  against  the  assessment  on  the  grounds  that  (1)  an 
alteration  in  value  took  place  between  30th  April,  1909,  and  the  1st  July,' 
1911,  when  the  lease  was  surrendered  ;  (2)  that  the  lease  was  surrendered 
by  the  lessee  because  of  a  fall  in  the  value  of  the  premises,  and  it  was  not 
determined  within  the  meaning  of  the  Act  by  eflBuxion  of  time  ;  (3)  the 
assessment  of  total  value  is  wrong,  inasmuch  as  the  surrender  of  the  lease 
has  lessened  the  value  of  the  premises  to  the  reversioners  instead  of 
increasing  it  ;  (4)  the  reversioners  hold  the  premises  with  others  at  the 


yearly  rent  of  £187  10^.,  and  no  account  has  been  taken  of  the  liability  of 
this  rent. 

The  Referee's  decision  was  as  follows  : — 

The  appellants  not  having  appealed  as  in  manner  provided  under  the 
provisions  of  Section  27,  Subsection  (2)  against  the  Provisional  Valuation 
No.  2942  of  the  premises  in  question,  and  which  was  duly  served  about 
26th  September,  1911,  and  which  fixed  the  total  value  at  £3,024,  and 
original  site  value  at  £1,800,  therefore,  under  the  provisions  of  Section  33, 
Subsections  {a)  and  {b)  I  do  not  consider  that  the  appeal  can  be  sustained, 
and  I  find  that  the  appellants  are  liable  for  the  amount  of  reversion  duty 
claimed,  viz.,  £42.  In  the  event  of  this  interpretation  of  the  Act  being 
incorrect,  1  find  on  the  facts  of  the  case,  and  after  inspecting  the  premises, 
that  no  benefit  has  accrued  to  the  appellants  by  reason  of  the  surrender 
of  the  lease,  and  therefore  they  are  not  liable  for  the  reversion  duty 
claimed. 


Before  John  Lopdbll,  Esq.,  Referee,  Wi  Felruary,  1913. 

Thomas  IIoare  t:  The  Commissionebs  op  Inland  Revenue. 

Incebmbnt  Value  Duty — Asceetainment  or  Value  on  Occa- 
sion—Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  13  (1). 

In  this  case  the  premises  were  held  under  mode  of  lease  dated  19th 
April,  1880,  for  250  years  at  the  yearly  rent  of  £5  15^.  The  lessee's 
interest  in  the  premises  became  vested  in  the  appellant,  Thomas  Hoare, 
and  in  April,  1911,  the  said  appellant  assigned  the  lessee's  interest  for 
£620.  On  the  provisional  valuation  the  gross  valuation  was  fixed  at  £680, 
deductions  £565,  site  value  £115.  From  the  particulars  of  the  valuation 
made  on  the  occasion  of  the  sale  it  appeared  that  the  Commissioners  of 
Inland  Revenue  found  the  total  value  to  be  £735,  being  the  cash  price 
plus  the  capitalised  value  of  the  head  rent  (£5  los.  X  20),  and  then 
deducted  from  that  total  the  "  deductions  "  allowed  when  the  provisional 
valuation  was  made  (£565)  and  thus  arrived  at  the  site  value  on  the 
occasion  (£170). 

The  appeal  was  based  on  the  grounds  that  the  total  value  and  the 
"occasion"  site  value  were  in  excess  of  the  value  that  should  have  been 
fixed,  and  that  "  the  like  deductions  as  are  made  under  the  general  pro- 
"  visions  of  the  first  part  of  the  Act,"  mentioned  in  Section  (2)  (J)  of  the 
Finance  (1909-10)  Act,  1910,  are  not  the  identical  deductions  allowed 
when  the  provisional  valuation  was  made,  that  in  the  case  under  considera- 
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tion  the  proper  deduction  was  the  difference  between  £735  and  £115,  viz., 
£620,  and  that  no  increment  duty  was  payable. 

The  Referee  found  that  the  total  site  value  of  £735  was  correct,  that 
the  occasion  site  yalue  of  £170  was  also  correct,  and  that  the  Coramia- 
sionei-s  were  entitled  to  payment  of  the  statutable  amount  of  inci-ement 
value  duty. 


Before  John  Lopdkll,  Esq.,  Referee,  Wth  February,  1913. 

Thomas  Campbell  u.  Commissionbes  of  Inland  Revenue. 

Reversion  Duty — Surrender  op  Lease — Value  op  Goodwill — 
Depreciation — Amended  Notice  op  Appeal — Finance 
(1909-10)  Act,  1910— Revenue  Act,  1911,  s.  2. 

This  was  an  appeal  against  reversion  duty  claimed  by  the  respondents 
on  the  determination  of  a  lease  by  surrender.  The  premises  bad  been 
used  for  many  years  for  the  business  of  millinery  by  Thomas  Campbell 
and  his  predecessors  in  title.  In  September,  1901,  Thomas  Campbell, 
owner  in  fee  simple,  made  a  lease  to  his  son,  Francis  John  Campbell,  for 
a  term  of  twenty^five  years  at  £220  per  annum  with  clause  of  surrender 
every  five  years.  On  26th  August,  1910,  the  said  Francis  John  Campbell 
surrendered  the  premises  to  Thomas  Campbell.  The  leasee  during  his 
occupancy  failed  to  make  the  business  a  success,  and  he  attributed  his 
failure  to  the  gi-owth  of  new  shops  in  the  same  business  in  the  vicinity. 
Subsequently  to  the  surrender  of  the  lease  the  premises  were  let  at  £335 
per  annum  for  a  term  of  twenty-five  years.  The  appellant  appealed 
against  the  assessment  of  reversion  duty  on  the  ground  that  the  premises 
were  not  at  the  date  of  the  surrender  of  the  lease  of  any  greater  value 
than  they  were  in  1901,  the  date  of  the  grant  of  the  lease,  and  conse- 
quently no  benefit  accrued  to  the  lessor.  On  the  contrary,  the  value  of  the 
goodwill  had  decreased. 

After  the  appointment  of  the  Referee,  the  appellant  applied  to  him 
under  Rule  7  (8)  of  the  Land  Values  (Reference)  Rules,  1910,  dated 
December  5th,  1910,  for  liberty  to  amend  the  notice  of  appeal  by  the 
addition  of  the  following  words  : — 

(A)  In  valuing  the  premises  as  of  the  date  of  grant  of  lease  the  Com- 
missioners have  refused  to  take  into  consideration  the  payments 
made  in  consideration  of  the  lease  amounting  to  £3,000,  and  the 
compensation  payable  by  the  lessor  at  the  determination  of  the 
lease  amomiting  to  £300. 

(b)  The  Commissioners  deny  the  right  of  the  lessor  to  claim  exemp- 
tion under  Section  U  (1)  of  the  Finance  (1909-10)  Act,  1910. 
The  amendments  were  received. 
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The  provisional  valuation  was  fixed  at  £4,G86,  and  the  amount  of  the 
assessment  (value  of  benefit  to  lessor)  was  fixed  at  £1,606. 

The  award  of  the  Referee  was  as  follows  : — 

The  total  value  at  determination  of  the  lease,  viz.,  £4,686,  being  the 
same  amount  as  set  out  in  provisional  valuation,  stands.  I  find  the  total 
value  at  grant  of  lease  to  be  £3,960,  and  the  value  of  the  benefit  accruing 
to  lessor  to  be  £726,  on  which  sum  he  is  liable  for  the  statutable  amount 
of  reversion  duty,  having  regard  to  the  provisions  of  the  Eevenue  Act, 
1911,  Section  2. 

I  find  against  the  claim  of  the  appellant  as  set  out  in  paragraph  (A)  on 
amended  notice  of  appeal  annexed,  no  legal  evidence  having  been  given  to 
sustain  such  claim. 

I  consider  that  the  appellant  is  not  entitled  to  claim  exemption  of  duty 
under  the  provisions  of  Section  14  (1). 


Certain  of  the  Decisions  of  Referees,  4'e-,  reported  or  referred  to  in 
this  issue  are  or  may  be  under  Appeal.  The  resiilts  of  such  Appeals  will 
he  reported  or  referred  to  in  forthcoming  issues  of  these  Reports,  Imt  in 
the  meantime  tlie.  possibility  of  such  decisions  being  reversed  on  Appeal 
should  he  home  in  mind. 
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LAW  CASES. 


[KING'S  BENCH  DIVISION.] 

I.ORD  MOWBRAY  v.  THE  ATTORNEY-GENERAL. 

[December  3ed,  1912.] 

Rereniie — Mineral  Duties —  Valuation — Form  5 — Legality — Finance 
(1909-10)  Act,  1910  (10  Edw.  VII.,  v.  8),  *.  20. 

On  a  claim  by  the  plaintiff  for  a  declaration  that  Form  5  issued  by  the 
Commissioners  of  Inland  Revenue  under  Section  20  of  the  Finance 
(1909-10)  Act,  1910,  was  illegal,  unauthorised,  and  ultra  vires,  and  that 
he  was  under  no  obligation  to  comply  with  the  requisitions  contained 
therein,  the  Commissioners,  being  of  opinion  that  Form  5  could  not  be 
supported,  consented  to  an  order  being  made  following  the  form  made 
in  Ihjson  v.  Attorney- General  (28  T.  L.  R.,  72  ;  [1912],  1  Ch.,  159;.— 
(29  T.  L.  R.,  115.) 


[KIKG'S  BENCH  DIVISION.] 

HORNBY  r.  THE  COMMISSIONERS  OF  INLAND  REVENUE. 

[December  12th,  1912.] 

Prorlxional  Valuation — Purchase  Price — Actual  Value — Finance 
(1909-10)  ^cC,  1910. 

This  was  an  appeal  by  way  of  petition  against  the  decision  of  a 
Referee  in  the  case  of  the  valuation  of  certain  land  under  the  terms  of  the 
Finance  (1909-10)  Act,  1910. 

The  petition  related  to  freehold  premises  known  as  "  The  Rest," 
Aldeburgh,  which  were  purchased  by  Mr.  Gerald  Noel  Money  for 
£2,150  in  1886,  and  on  which,  it  was  asserted,  he  spent  some  £400  in 
improvements.  Mr.  Money  died  in  1895,  leaving  the  premises  to  three 
trflstees,  of 'whom  the  petitioner  was  one,  upon  trust  for  sale,  at  their 
discretion,  and  to  hold  the  proceeds  on  trusts  under  which  Mrs.  Edith 
Money,  wife  of  the  Rev.  Walter  Money,  was  tenant  for  life. 
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It  waa  alleged  that  in  1902  the  trustees  expeaded  a  further  £50  on  the 
drainage  of  the  house.  In  May,  1908,  Mrs.  Edith  Money-Contts,  the  owner 
of  adjacent  premises  known  as  "  Osborne  Cottage,"  offered  to  purchase 
"  The  Best "  and  a  cottage  and  stabling  near  it  for  £4,000,  but  Mrs.  Edith 
Money  was  then  unwilling  to  sell.  Mrs.  Money-Coutts  continued  desirous 
of  purchasing,  and  finally  Mrs.  Money  consented  to  the  sale,  which  was 
effected  for  £4,000,  "  The  Rest  "  being  sold  for  £3,500  and  the  cottage 
and  stabling  for  £500. 

It  was  asserted  that  the  valvie  of  residential  property  in  Aldeburgh  rose 
steadily  from  1895  till  1909.  The  Commissioners  of  Inland  Eevenue,  on 
September  2l8t,  1911,  served  the  trustees  with  a  copy  of  their  provisional 
valuation  of  "  The  Eest,"  showing  the  original  gross  value  at  £2,000,  the 
original  full  site  value  at  £600,  the  original  total  value  at  £2,000,  and  the 
original  assessable  site  value  at  £600. 

The  Keferbb's  Decision. 

On  appeal  to  Mr.  Charles  Bidwell,  as  Referee,  he  fixed  the  gross  value 
at  £2,140  and  the  assessable  site  value  at  £740.  Against  this  valuation 
the  petitioner  now  appealed,  on  the  ground,  inter  alia,  that  the  original 
gross  value  as  determined  by  him  was  not  equal  to  the  amount  which,  if 
the  fee  simple  of  the  land  had  been  sold  on  April  30,  1909,  in  the  open 
market  by  a  willing  seller  on  the  terms  laid  down  in  Section  25  (1)  of 
the  Finance  (1909-10)  Act,  the  premises  might  have  been  expected  to 
realise. 

On  behalf  of  the  Commissioners  it  was  contended  that  Mrs.  Money  was 
not  a  willing  seller,  and  that  a  "  fancy  price  "  was  given  by  Mrs.  Money- 
Coutts  in  exceptional  circumstances,  which  made  her  very  desirous  to  get 
the  property.  Reliance  was  placed  on  a  Setter  which  she  had  written  in 
which  she  said  that  she  was  giving  at  least  £1,000  more  than  the  premises 
were  worth.  ' 

Evidence  was  also  called  as  to  the  value  of  the  premises,  one  valuer 
putting  it  at  £1,250  and  saying  that,  if  he  had  heard  that  an  independent 
offer  of  £3,500  had  been  made  for  the  property,  he  should  not  have  taken 
that  into  consideration. 

The  Solicitor-General  said  this  was  the  first  case  in  which  rira-roce 
evidence  had  been  called  in  the  High  Court  on  the  Revenue  Paper. 

Judgment. 

Mr.  Justice  Horridge,  in  delivering  judgment  this  morning,  said  this 
was  an  appeal  by  Mr.  Francis  Villiera  Hornby  a  gainst  the  decision  of  the 
Referee,  whereby  he  fixed  the  gross  value  of  "  The  Rest,"  Aldeburgh,  at 
the  sum  of  £2,140.  No  question  had  been  raised  before  him  as  to  the 
deduction  of  £1,400  made  to  arrive  at  the  assessable  site  value  of  £740, 
and  the  only  question  was  as  to  whether  the  decision  as  to  the  £2,140  was 
correct, 

The  decision  was  given  under  Sections  1  and  2  of  the  Finance  (1909-10) 
Act,  1910,  and  the  gro=s  value  had  to  be  arrived  at  under  Section  -25, 
Subsection  (1),  of  that  Act.  The  Act  prescribed  that  gross  value  meant 
the  amount  which  tLe  fee  simple  of  the  land  if  sold  at  the  time  (which 
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was  April  30,  1909)  in  the  open  market  by  a  willing  seller  in  its  then 
conditions,  free  from  encumbrances  and  free  from  payments,  charges,  or 
restrictions  other  than  rates  and  taxes,  might  be  expected  to  realise.  Two 
expert  gentlemen  were  called  before  his  Lordship  on  behalf  of  the  respon- 
dents, the  Commissioners  of  Inland  Eevenue,  and  they  gave  evidence,  one 
that  the  value  of  the  property,  applying  this  test,  was  £2,000,  and  the 
other  thought  its  value  was  £1,250.  It  was  said,  however,  that  he  ought 
not  to  accept  these  figures  because  from  May,  1908,  until  August,  1910,  a 
Mrs.  Money-Coutts  had  been  willing  to  pay  the  sum  of  £3,500  for  the 
property  and  in  August,  1910,  in  fact  contracted  to  pay  that  sum,  and  it 
was  urged  that  he  ought  to  accept  the  sum  of  £3,500  as  being  the  gross 
value  within  the  meaning  of  the  section. 

His  Lordship  thought  such  an  offer,  if  made  to  a  willing  seller  in  the 
open  market,  would  lead  one  to  the  conclusion  that  it  was  strong  evidence 
of  the  true  value  within  the  section.  This  offer,  however,  was  not  in  his 
judgment  made  in  the  open  market  nor  to  a  willing  seller. 

The  facts  appeared  from  the  correspondence,  from  which  it  appeared 
that  the  particular  lady,  Mrs.  Money-Coutts,  was  extremely  anxious  to 
buy  from  the  ti-ustees  who  were  trustees  for  her  sister,  Mrs.  Money,  that 
Mrs.  Money  was  until  May,  1910,  reluctant  to  sell,  and  by  a  letter  of 
June  1,  1910,  Mrs.  Money-Coutts  said  that  in  offering  £4;000  for  "  The 
Rest "  and  a  cottage  (the  value  of  which  was  not  disputed  to  be  £500)  she 
was  offering  a  full  £1,000  more  than  their  worth.  His  Lordship  thought 
if  the  trustees  had  been  willing  sellers,  and  if  the  property  had  been  in  the 
market  for  sale,  Mrs.  Money-Coutts  would  have  had  to  give  very  much  less 
for  the  property.  When  he  came  to  consider  how  mvich  less,  the  only 
evidence  he  had  as  to  value  was  that  of  the  witnesses  called  on  behalf  of 
the  Commissioners,  and  the  valuations  of  the  two  gentlemen  called  were 
both  below  the  figure  placed  upon  the  gross  value  by  the  Referee. 

[Jnder  these  circumstances  his  Lordship  could  not  see  his  way  to  inter- 
fere with  the  decision,  and  this  appeal  must  be  dismissed,  with  costs. — 
{The  Times,  13th  December,  1912.) 


[KING'S   BENCH  DIVISION.] 

EARL  FITZWILLIAM  -u.  THE   COMMISSIONERS   OF  INLAND 
REVENUE. 

[Dkcembee  19th,  1912.] 

Mevenue Reversion    Duty — Whether   Value    of  Licence    attached    to 

Premises  to  he  taken  into  Account — Finance  (1909-10)  Act,  1910 
(10  Mm.  ril.,  0.  8),  s.  13. 

A  lease  of  certain  property  having  a  cottage  upon  it  was  granted  by  F 
in  1861  for  a  term  of  fifty  years  at  an  annual  rent  of  &i.   Upon  the  expiry 
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of  the  lease  in  April,  1911,  there  was  upon  the  property  a  fully  licensed 
public-house.  In  June,  1911,  F  granted  a  new  lease  of  the  premises  for 
fourteen  years  at  a  rental  of  £29  per  annum. 

Held,  that  in  estimating  the  value  of  the  land  for  the  purposes  of 
reversion  duty  the  value  of  the  licence  must  be  taken  into  consideration.— 
(29  T.  L.  R  ,  159.) 

[This  case,  mhiiih  was  appealed  againd,  man  heard  in  tlie  Cmrt  of 
Appeal  on  May  8th,  1913.  The  Cowt,  BiicMey,  L.J.,  dissenting, 
affirmed  the  decision  of  Horridge,  J.'\ 


[KING'S  BENCH  DIVISION.] 

INLAND    REVENUE   COMMISSIONERS  v.  GRIBBLE. 

[Dkobmbee  Ith,  5th,  and  18th,  1912.] 

Revenue — Reversion  Duty — Exemptions — Reversion  ^^Pnr chased'" before 
April  30th,  1909— Rerersion  Conveyed  to  Trustees  of  Marriage 
Settlement — Whether  Reversion  "Purchased" — Finance  (1909-10) 
Act,  1910  (10  Mdm.  VII.,  v.  8),  s.  14,  suh.-s.  1. 

In  Section  14,  Subsection  1,  of  the  Finance  (1909-10)  Act,  1910,  which 
provides  that  "  Where,  in  the  case  of  a  reversion  to  a  lease  purchased 
"  before  the  thirtieth  day  of  April,  nineteen  hundred  and  nine,  the  lease 
"  on  which  the  reversion  is  expectant  determines  within  forty  years  of  (he 
"  date  of  the  purchase,  no  reversion  duty  shall  be  charged  ...  on  the 
"  determination  of  the  lease,"  the  word  "  purchased"  is  used  in  a  com- 
mercial sense  and  with  a  more  restricted  meaning  than  the  one  given  to 
the  word  "  purchaser "  in  real  property  law.  Therefore,  where  the 
reversion  to  a  lease  has  been  conveyed  to  trustees  to  hold  on  the  trusts  of 
a  marriage  settlement  and  the  marriage  has  taken  place,  the  reversion  has 
not  been  "  purchased  "  within  Section  14,  Subjection  1,  and  in  such  a  case, 
therefore,  there  is  no  exemption  from  reversion  duty  on  the  determination 
of  the  lease.— (82  L.  J.,  K.  B.,  169.) 

[Decision  affirmed  by  Court  of  Appeal,  Bucklev,  L.J.,  dissenting, 
April  23rd,  1913.] 
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[KING'S   BENCH  DIVISION.] 

INLAND  REVENUE   COMMISSIONERS   ,.  ANGLESEY 
(MARQUESS). 

[January  14th  and  15th,  191,S.] 

Revenue — Reversion  Duty — Determination  of  Lease  iy  Surrender — Nem 
Lease  at  same  Rent  for  longer  Term — '•  Compensatioji  payatle  by 
Lessor"— Finance  (1909-10)  Act,  1910  (10  Mdw.  VIL,  c.  8),  s.  13 
—Revenue  Act,  1911,  s.  3  (2). 

Two  leases  of  premises  were  surrendered  to  the  lessor,  who  thereupon 
granted  a  new  lease  of  the  premises  comprised  in  the  two  old  leases  to  the 
lessee  at  the  same  rent  for  a  slightly  longer  term.  On  a  claim  by  the 
Crown  for  reversion  duty  under  Section  13  of  the  Finance  (1909-10) 
Act,  1910,  the  Referee  decided  that  no  benefit  had  accrued  to  the  lessor  by 
reason  of  the  termination  of  the  old  leases,  that  the  grant  of  the  new  lease 
must  be  taken  as  compensation  payable  by  the  lessor  under  Section  13, 
Subsection  (2)  of  the  Act,  and  therefore  that  no  reversion  duty  was 


'        Held,  that  the  Referee  was  right  in  so  holding. 

Petition  by  way  of  appeal  by  the  Commissioners  of  Inland  Revenue 
against  the  decision  of  a  Referee  appointed  under  the  Finance  (1909-10) 
Act,  1910,  upon  the  appeals  of  the  respondent,  the  Marquess  of  Anglesey, 
against  assessments  made  upon  him  to  reversion  duty. 

The  respondent  was  the  freeholder  of  the  hereditaments  Nos.  89,  91, 
92,  High  Street,  Burton-on-Trent,  and  was,  in  relation  to  the  respective 
leases  thereof,  which  had  determined  (by  surrender)  as  hereinafter  appear- 
ing, the  lessor  for  the  purpose  of  the  Finance  (1909-10)  Act,  1910,  and 
the  person  to  whom  the  benefit,  if  any,  accrued  from  or  by  reason  of  the 
determination  of  the  said  leases  for  the  purposes  of  the  provisions  of  that 
Act,  relating  to  reversion  duty. 

On  December  19th,  1910,  the  following  leases — namely,  (i.)  a  lease 
dated  June  22nd,  1869,  of  89,  High  Street,  Burton-on-Trent,  whereby 
those  hereditaments  were  demised  for  a  term  of  ninety-nine  years  from 
April  5.h,  1869,  at  a  yearly  rent  of  £16,  and  (ii.)  a  lease  dated  July  31st, 
1868,  of  91  and  92,  High  Street,  Burton-on-Trent,  whereby  tho^e  here- 
ditaments were  demised  for  a  term  of  ninety-nine  years  from  October  10th, 
1867,  at  a  yearly  rent  of  £10,  were  duly  surrendered  by  one  James 
Campbell,  in  whom  they  were  then  vested,  to  the  respondent  as  the  person 
then  entitled  to  the  freehold  reversion  expectant  on  the  determination  of 
the  two  leases. 

Upon  the  surrender  of  those  leases  the  respondent  by  a  lease  dated 
December  19th,  1910  (hereinafter  referred  to  as  the  new  lease),  demised 
the  following  freeholds— namely,  (a)  89,  91,  and  92,  High  Street,  Burton- 
on-Trent  ;  (V)  90,  High  Street,  Burton-on-Trent ;  and  (c)  a  malthouse  at 
the  rear  of  90,  High  Street — to  the  said  James  Campbell  for  a  term  of 
sixty-nine  years  from  April  5th,  1910,  at  a  yearly  rent  of  £10.     The  new 
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lease  was  expressed  to  be  made  in  consideration  of  the  surrender  of  the 
two  leases  above  referred  to,  and  of  the  rent  and  the  lessor's  coTenanta 
reserved  by  and  contained  in  the  new  lease.  It  did  not  contain  any 
apportionment  of  rent  as  between  the  various  hereditaments  thereby 
demised,  but  the  yearly  rent  of  £iO  thereby  reserved  was  in  fact  made 
up  as  follows — namely,  £15  in  respect  of  89,  High  Street  ;  £10  in  respect 
of  91  and  92,  High  Street ;  £10  in  respect  of  90,  High  Street  ;  and  £5 
in  respect  of  the  malthouse. 

On  May  31st,  1911,  the  Commissioners  gave  notice  in  writing  to  the 
respondent  that  they  had  (as  the  fact  was)  made  the  following  assessments 
upon  him — namely,  (a)  an  assessment  to  reversion  duty  amounting  to 
£4  17«.  \d.  in  respect  of  the  benefit  accruing  to  him  by  reason  of  the 
determination,  on  December  19th,  1910,  of  the  lease  of  June  22nd,  1869  ; 
and  Q))  an  assessment  to  reversion  duty  amounting  to  £15  in  respect  of  the 
benefit  accruing  to  him  by  reason  of  the  determination  on  December  19th, 
1910,  of  the  lease  of  July  31st,  1868. 

On  June  27th,  1911,  the  respondent  duly  notified  his  intention  of 
appealing  to  a  Referee  against  those  assessments  on  the  grounds  (inter  alia) 
that  no  benefit  in  fact  accrued  to  him  by  reason  of  the  determination  of 
the  leases,  and  that  no  deduction  had  been  allowed  under  Section  13, 
Subsection  (2),  of  the  Finance  (1909-10)  Act,  1910,  or  otherwise  in  respect 
of  the  value  of  the  new  leases  granted  to  the  lessee,  which  was  in  effect 
compensation  to  the  lessee  for  the  determination  of  the  old  leases. 

The  Referee  having  heard  these  appeals  gave  the  following  decision  in 
respect  of  each  assessment :  "  That  no  benefit  has  accrued  to  the  lessor  by 
"  reason  of  the  termination  of  the  lease,  and  "that  the  grant  of  the  new 
"  lease  must  be  taken  as  compensation  payable  by  the  lessor." 

At  the  hearing  before  the  Referee  it  was  proved  or  agreed  [inter  alia) 
that  no  part  of  the  total  value  of  the  hereditaments  comprised  in  the  old 
leases,  as  at  December  19th,  1910,  was  attributable  to  works  executed  or 
expenditure  of  a  capital  nature  incurred  by  the  lessor  during  the  respec- 
tive terms  of  the  old  leases  ;  and  further,  that  unless  the  grant  of  the  new 
lease  was  to  be  taken  as  compensation  payable  by  the  lessor  at  the  deter- 
mination of  the  old  leases  no  such  compensation  was  in  fact  so  payable. 

The  Commissioners  appealed. 

Horridge,  J.,  read  the  following  judgment  :  In  this  case  there 
were  on  December  19th,  1910,  two  leases  existing  under  which  James 
Campbell  was  lessee — one  at  a  rental  of  £15,  of  No.  89,  High  Street, 
Burton-ou-Trent,  which  wordd  expire  on  August  4th,  1968,  and  the  other 
at  a  rent  of  £10,  of  Nos.  91  and  92,  High  Street,  which  would  expire  on 
October  9th,  1966.  On  December  19th,  1910,  a  new  lease  was  granted  by 
the  respondent  to  James  Campbell  of  Nos.  89,  91,  and  92,  High  Street, 
together  with  other  property,  for  a  term  which  would  expire  on  April  4th, 
1979. 

It  is  agreed  that,  so  far  as  these  properties  are  concerned,  the  portion 
of  the  rent  applicable  to  them  was  the  same  amount  as  the  two  rents  of 
£15  and  £10.  In  the  lease  it  is  recited  that  it  was  granted  in  considera- 
tion of  the  surrender  of  the  two  existing  leases.  It  is  also  agreed  that  if 
the  two  previous  leases  had  been  surrendered  without  any  new  leases  being 
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granted  the  value  of  the  benefit  accruing  to  the  lessor  by  reason  of  the 
determination  of  the  leases  would  have  been  the  sums  of  £395  and 
£1,340. 

The  Crown  claim  that  under  Section  13,  Subsection  (1)  of  the  Knance 
(1909-10)  Act,  1910,  and  Section  3,  Subsection  (2)  of  the  Revenue  Act, 
1911,  they  are  entitled  to  a  duty  of  such  an  amount  as  regards  each  of  such 
sums  as  would  with  compound  interest  at  the  rate  of  4  per  cent,  per  annum 
for  the  residue  of  the  respective  terms  for  which  the  surrendered  leases 
were  granted  produce  in  each  case  one-tenth  of  such  amounts.  The 
Referee  has  decided  that  no  benefit  has  accrued  to  the  lessor  by  reason  of 
the  termination  of  the  lease,  and  that  the  grant  of  a  new  lease  must  be 
taken  as  compensation  payable  by  the  lessor. 

The  question  whether  or  not  the  Crown  are  entitled  to  the  duty  they 
claim  depends  upon  the  construction  of  the  words  in  Section  13,  Sub- 
section (2),  of  the  Finance  (1909-10)  Act,  1910,  "  subject  to  the  deduction 
"...  of  all  compensation  payable  by  such  lessor  at  the  determination  of 
"  the  lease."  The  contention  of  the  Crown  was  that  the  agreement  by 
the  respondent  to  grant  a  new  lease  of  the  premises  at  the  same  rent  in 
consideration  of  the  surrender  of  the  two  leases  was  not  compensation 
payable  by  such  lessor  at  the  determination  of  the  lease,  and  that  the  only 
compensation  which  could  be  properly  deducted  from  the  total  value  at 
the  time  of  the  surrender  was  compensation  either  payable  under  the  pro- 
visions of  the  lease  itself  or  compensation  recoverable  in  respect  of  the 
lease  owing  to  custom  or  statute.  It  is  quite  clear  in  this  case  that  the 
only  benefit,  if  any,  which  the  respondent  received  by  the  surrender  was 
the  fact  that  he  was  enabled  to  include  several  properties  in  one  lease  of  a 
somewhat  longer  duration  than  that  of  either  of  the  existing  leases  on  the 
property  in  question. 

Upon  the  best  consideration  I  can  give  to  Section  13,  Subsection  (2),  I 
do  not  see  anything  which  compels  me  to  give  so  narrow  a  meaning  to  the 
words  "  compensation  payable  by  such  lessor  at  the  determination";  and 
if  instead  of  granting  a  new  lease  the  respondent  had  agreed  to  pay  in 
cash  the  two  sums  which  were  the  increased  value  to  the  lessee  of  his 
holdings,  and  the  lessee  had  then  paid  that  sum  back  as  the  consideration 
for  the  new  lease,  I  think  the  respondent  would  have  been  entitled  to  say 
that  the  sum  he  paid  for  surrender  was  compensation  payable  on  the 
determination  of  the  leases.  I  think  the  new  lease,  which  represented  the 
terms  upon  which  the  surrender  was  obtained,  would  stand  on  the  same 
footing,  and  was  rightly  treated  by  the  Referee  as  compensation  payable 
on  the  determination  of  the  lease. 

Counsel  for  the  Commissioners  argued  before  me  that  the  repealed 
Subsection  (3)  of  Section  14  of  the  Act  of  1910  provided  for  one  case 
where  a  new  lease  was  granted,  and  that  therefore,  as  in  that  selected  case 
an  allowance  was  made,  it  was  clear  that  duty  was  payable  although  a 
fresh  lease  was  granted.  I  think  this  must  entirely  depend  upon  whether 
or  not,  where  the  new  lease  is  the  consideration  for  the  surrender,  the  rent 
of  the  new  lease  is  such  as  to  show,  as  it  does  in  this  case,  that  the 
reversioner  obtained  no  benefit  from  the  surrender.  He  also  relied  upon 
Section  3,  Subsection  (2),  of  the  Act  of  1911,  as  showing  that  there  was 
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a  proTision  for  diminishing  the  payment  to  be  made  when  the  lease  is 
determined  by  the  veBting  of  the  lessor's  interest  and  the  lessee's  interest 
in  the  same  person  before  the  expiration  of  the  tei-m  ;  but  even  if  this 
section  is  applicable  to  a  case  of  suri-ender  of  a  lease,  as  to  which  1  express 
no  opinion,  the  section  only  operates  when  there  is  reTersion  duty  payable, 
and  the  question  really  comes  back  under  Section  13,  Subsection  (2),  as  to 
whether  or  not  reversion  duty  is  payable. 

In  my  view  the  Referee  was  right  in  this  case  in  holding  that  within 
Section  13,  Subsection  (1),  no  benefit  accrued  to  the  respondent,  because 
within  Section  13,  Subsection  (2),  the  grant  of  the  new  lease  must  be  taken 
as  compensation  payable  by  the  respondent.  This  appeal  must  be  dis- 
missed with  costs.— (82  L.  J.,  K.  B.,  283.) 

This  decision  was  reversed  by  the  Court  of  Appeal, 
April  30th,  1913,  when  : 

The  Master  of  the  Rolls,  in  the  course  of  his  judgment,  said  that 
the  appeal  was  against  a  decision  of  Mr.  Justice  Horridge,  who  had  held 
that  reversion  duty  was  not  payable  by  Lord  Anglesey.  In  the  circumstances 
of  the  present  case  the  Crown  contended  that  the  old  leases  had  determined, 
and  of  course  they  had  determined.  Then  the  Crown  claimed  that  under 
Section  13  of  Lhe  Finance  (1909-10)  Act,  1910,  reversion  duty  was  payable 
on  the  value  of  the  benefit  accruing  to  the  lessor  by  reason  of  such  determina- 
tion. Mr.  Danckwerts  had  argued,  and  thei'e  was  force  in  the  argument, 
that  it  was  diflicult  to  see  that  any  benefit  had  accrued  to  the  lessor  from 
the  transaction.  He  did  not  get  one  penny  more  rent ;  he  did  not  get 
possession  of  the  land  any  sooner,  and  in  fact  he  was  kept  out  of  possession 
of  the  land  for  some  years  longer.  It  was  not,  however,  either  the  right  or 
the  duty  of  the  Court  to  consider  the  policy  of  the  Act,  whether  it  worked 
fairly  or  not ;  their  sole  duty  was  to  construe  the  lanjruage  used  by  Parlia- 
ment. Now  Section  13  (1)  charged  reversion  duty  on  the  value  of  the 
benefit  accruing  to  the  lessor  by  reason  of  the  determination  of  the  lease. 
Then  Section  13  (2)  went  on  to  define  the  value  of  the  benefit  accruing  to 
the  lessor.  It  was  to  be  "  deemed  to  be  the  amount  (if  any)  by  which  the 
"  total  value  (as  defined  for  the  purpose  of  the  general  provisions  of  this 
"  part  of  this  Act  relating  to  valuation)  of  the  land  at  the  time  the  lease 
"  determines,"  subject  to  certain  deductions,  "  exceeds  the  total  value  of 
"  the  land  at  the  time  of  the  original  grant  of  the  lease  to  be  ascertained 
"  on  the  basis  of  the  rent  reserved  and  payments  made  in  consideration  of 
"  the  lease." 

It  was  consequently  necessary  to  work  a  subtraction  sum.  It  was  not 
easy  to  see  the  basis  of  the  calculation,  but  there  it  was,  and  the  Court 
must  give  effect  to  it  as  far  as  possible.  The  total  value  of  the  land  at  the 
time  when  the  lease  determined  was  to  be  put  on  one  side,  and  the  total 
value  of  the  land  at  the  time  of  the  original  grant  of  the  lease  was  to 
be  put  on  the  other.  The  total  value  of  the  land  at  the  time  of  the  original 
grant  of  the  lease  was  not  to  be  ascertained  by  the  definition  of  total 
value  given  in  Section  25  for  the  purpose  of  the  general  provisions  of  that 
part  of  the  Act  relating  to  valuation,  but  on  the  basis  of  the  rent  reserved 
and  payments  made  in  consideration  of  the  lease.    Then  what  was  the  total 
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value  of  the  land  at  the  determination  of  the  lease  as  defined  by  Section  25  ? 
For  the  purposes  of  the  present  case  there  was  no  difference  between  the 
total  value  as  defined  by  Section  25  (3)  and  the  gross  valvie  as  defined  by 
Section  25  (1),  that  was  the  amount  which  the  fee  simple  of  the  land,  if 
sold  at  the  time  in  the  open  market  by  a  willing  seller  in  its  then  condition, 
free  from  incumbrances  and  from  any  1;)nrden,  charge,  or  restriction  (other 
than  rates  or  taxes)  might  be  expected  to  realise.  In  the  present  case  the 
figures  were  stated,  and  in  the  case  of  each  lease  there  was  a  considerable 
■difference  between  the  total  value  of  the  land  at  the  time  of  the  original 
grant  of  the  lease  and  the  total  value  at  the  time  of  the  determination  of 
the  lease. 

What  the  Court  had  to  do  was  to  see  whether  there  was  anything  in 
the  provisions  of  Section  13  (2)  which  entitled  Lord  Anglesey  to  say  that 
there  was  something  which  ought  to  be  deducted  from  the  total  value  of 
the  land  at  the  time  of  the  determination  of  the  lease.  First  it  was 
necessary  to  deduct  any  part  of  the  total  value  which  was  attributable  to 
any  works  executed,  or  expenditure  of  a  capital  nature  incurred,  by  the 
lessor  during  the  term  of  the  lease.  Those  words  had  no  application  to 
■the  present  case.  Then  there  had  to  be  deducted  all  compensation  payable 
by  the  lessor  at  the  determination  of  the  lease.  It  was  said  that  the 
surrender  of  the  old  leases  was  in  consideration  of  the  grant  of  the  new 
lease,  and  that  the  grant  of  the  new  lease  was  compensation  payable  by 
the  lessor  at  the  determination  of  the  old  leases.  His  Lordship  was 
unable  to  accept  that  view.  He  did  not  think  that  the  grant  of  a  new 
lease  could  be  compensation  payable  by  the  lessor,  but  in  any  event  com- 
pensation payable  by  the  lessor  had,  in  his  opinion,  no  reference  to  that 
which  was  purchase  money  paid  by  the  lessor  that  he  might  get  possession 
of  the  property  and  grant  a  new  lease.  Compensation,  in  his  opinion, 
meant  a  sum  payable  by  the  terms  of  the  lease  or  by  some  contract  made 
during  the  currency  of  the  lease,  as,  for  instance,  if  a  lessee  agreed  to 
erect  buildings  in  consideration  of  being  compensated  at  the  determination 
of  the  lease.  His  Lordship  entirely  declined  to  attribute  to  compensation 
the  consideration,  given  either  in  money  or  by  means  of  the  grant  of  a 
new  lease,  which  led  to  the  lessor  acquiring  the  property  of  the  lessee.  It 
Tiad  been  said  that  if  the  landlord  was  bound  by  a  contract  to  pay  for 
buildings  erected  during  the  lease  by  the  lessee,  that  payment  was  really 
purchase  money  of  part  of  the  demised  premises.  It  was  nothing  of  the 
kind.  It  was  something  which  must  be  paid  under  a  contract,  and  it  did 
not  affect  the  demised  premises. 

The  attention  of  the  Court  has  been  called  to  other  sections  of  the  Act, 
but  his  Lordship  did  not  think  it  necessary  to  go  through  tbem.  They 
certainly  did  not  assist  Lord  Anglesey.  It  was  doubtful  whether  Sec- 
tion 14  (3),  which  had  been  repealed,  ought  to  be  referred  to  at  all,  and 
the  other  sections  did  not  throw  any  light  on  the  matter.  His  Lordship 
agreed  with  the  contention  of  the  Crown  that  reversion  duty  was  payable. 
That  was  made  clear  by  Section  3  (2)  of  the  Revenue  Act,  1911.  He 
<;ouId  not  agree  that  Section  3  (2)  had  no  reference  to  a  transaction  like 
the  present.  The  surrender  was  a  transaction  by  which  a  lease  determined 
■on  the  vesting  of  the  lessor's  interest  and  the' lessee's  interest  in  the  same 
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person  before  the  expiration  of  the  term  for  which  the  lease  was  granted. 
He  thought  therefore  that  the  duty  must  be  calculated  as  stated  in  the 
case,  having  regard,  however,  to  the  provisions  of  Section  3  (2).  That 
being  so,  with  great  respect  to  Mr.  Justice  Horridge,  the  appeal  must  be 


allowed 


lowea. 
The  Lord  Justices  also  delivered  judgment  allowing  the  appeal.— 

(29  T.  L.  R.,  496). 


[KING'S   BENCH  DIV1SI02S\] 

INLAND  REVENUE  COMMISSIONERS  r.  JOIGEY  (No.  2). 

[Januaey  13th  and  15th,  1913.] 

Reve^me— Mineral  Rights  Diity—Copylwlder  lianiig  Right  to  Support 
—SvJ/jacent  Minerals  giving  Supjwrt  Owned  by  Lords  of  Manor 
—  Grant  to  Lessee  of  Lords  of  Manor  by  Copyholder  of  Right 
to  mo-rli  Supporting  Minerals— "  Rights  to  work  Minerals"— 
Finance  (1909-10)  Act,  1910  (10  Edn.  VII.  c.  8),  s.  20,  sul-ss.  1,  2  (a). 

The  lords  of  a  manor  leased  to  a  colliery  company  the  right  to  work 
minerals  .lying  under  copyhold  land  of  the  manor  belonging  to  the 
respondent  subject  to  the  latter's  right  to  support.  By  a  "lease"  the 
respondent  granted  to  the  company  at  a  "  rent  "  based  on  the  amount  of 
minerals  brought  to  the  surface,  the  right  to  "  work,  get  and  carry  away  " 
the  minerals  which  afforded  the  support  to  his  land,  without  leaving  it 
any  support. 

Held,  that  this  was  not  the  grant  of  a  right  to  work  minerals  within 
the  meaning  of  Section  20,  Subsection  (1)  of  the  Finance  (1909-10)  Act, 
1910,  but  of  a  right  to  let  down  the  surface,  and  consequently  that  the 
respondent  was  not  liable  to  pay  mineral  rights  duty  under  that  sub- 
section in  respect  thereof. 

Appeal  from  the  decision  of  a  Referee  under  the  Finance  (1909-10) 
Act,  1910. 

The  respondent,  James  Joicey,  was  the  copyhold  owner  in  fee  simple 
of  certain  lands  in  the  manor  of  Lanchester  in  the  township  of  Kyo  in  the 
county  of  Durham.  The  said  land  was  of  ancient  copyhold  tenure.  The 
Ecclesiastical  Commissioners  for  England  were  the  lords  of  the  manor, 
and  as  such  were  entitled  to  the  minerals  under  the  above-mentioned  copy- 
hold lands.  By  a  lease  dated  January  30th,  1873,  they  demised  (inter 
alia)  the  coal  thereunder  to  the  South  Moor  Colliery  Company,  Limited 
(referred  to  herein  as  "  the  company  "),  for  the  term  of  forty-two  years 
from  October  llth,  1864.  The  respondent  was  not  a  party  to  this  lease. 
There  was  evidence  by  a  Mr.  Cooper,  an  expert  on  manorial  customs  in 
Durham,  of  a  custom  of  the  manor  entitling  the  lords  or  their  lessees  to 
work  the  minerals  under  the  respondent's  copyhold  land,  provided  that  in 
BO  doing  they  did  not  let  down  or  injure  the  surface  of  ancient  copy- 
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hold  lands,  and  it  was  admitted  that  the  respondent,  therefore,  was 
entitled  to  support.  On  September  1st,  1897,  a  deed  was  executed  between 
the  respondent  and  the  company  whereby  the  former  demised  to  the  latter 
"  full  power  and  liberty  from  time  to  time  to  work,  get  and  carry  away  all 
"  the  coal,  ironstone,  and  fireclay  and  other  minerals,  if  any,  under  or 
"  adjoining  to  the  said  lauds  of  the  said  Jame3  Joicey  which  may  for  the 
"  time  being  be  held  by  the  said  colliery  company  without  leaving  or 
"  making  any  support  for  the  surfa,ce  of  the  said  lands  or  any  buildings 
"  for  the  time  being  thereon  "  for  the  same  term  as  the  above  lease  of 
January  30th,  1873,  or  any  extension  thereof ,  upon  payment  of  the  "rent  " 
of  Hd.  per  ton  of  coal,  &c.,  wrought  and  brought  to  bank  out  of  mines 
under  the  respondent's  land. 

On  February  16th,  1911,  the  Commissioners  assessed  the  respondent  on 
the  basis  of  the  above  "rent"  to  mineral  rights  duty  under  the  description 
"  Right  to  work  minerals  described  as  a  '  mining  easement.' "  The 
respondent  gave  notice  of  appeal  on  March  16th,  1911,  a  Referee  was 
appointed,  and  the  appeal  heard  on  August  9th,  1911.  The  Referee,  on  , 
October  3rd,  1911,  decided  that  the  right  demised  by  the  indenture  of 
September  1st,  1907,  was  not  a  right  to  work  minerals  nor  a  mineral  way- 
leave,  and  was  therefore  not  assessable  to  mineral  rights  duty. 

The  CommissionerB  appealed. 

Horridge,  J.,  read  the  following  judgment :  The  question  in  this 
case  is  whether  the  amounts  payable  to  the  respondent  under  an  indenture 
dated  September  1st,  1897,  are  rental  value  of  rights  to  work  minerals 
within  Section  20  of  the  Finance  (1909-10)  Act,  1910. 

At  the  time  of  the  indenture  the  South  Moor  Colliery  Company, 
Limited,  were  the  lessees  of  the  coal  under  certain  land  of  which  the 
respondent  was  copyhold  tenant,  and  by  that  indenture,  after  reciting  that 
the  respondent  claimed  that  the  colliery  company  were  not  entitled  so  to 
work  the  coal,  ironstone,  and  fireclay  under  or  adjoining  to  his  said  lands 
as  to  let  down  or  otherwise  injure  or  interfere  with  the  surface  or  the 
buildings  for  the  time  being  thereon  erected,  it  was  witnessed  that  the 
respondent  demised  to  the  colliery  company  full  power  and  liberty  from  time 
to  time  to  work,  get,  and  carry  away  all  the  coal,  ironstone,  fireclay,  or  other 
minerals,  if  any,  under  or  adjoining  the  said  lands  of  the  respondent  with- 
out leaving  or  making  any  support  for  the  surface  of  the  said  land  or  of 
any  buildings  for  the  time  being  thereon.  In  consideration  of  this  demise 
the  colliery  company  agreed  to  pay  to  the  respondent  the  clear  rent  or  sum 
of  lid.  for  every  ton  of  coal,  ironstone,  or  fireclay  which  should  from  and 
after  July  1st  or  should  thereafter  be  wrought  and  brought  to  the  surface 
by  the  colliery  company  ;  and  they  also  covenanted  by  Clause  7  to  make 
good  or  pay  for  any  damkge  to  houses,  buildings,  or  stone  walls  which 
might  be  caused  by  the  colliery  company's  workings. 

The  question  which  I  have  to  consider  is  whether  this  payment  is  really  a 
rent,  and  whether  it  is  rent  paid, in  respect  of  the  right  to  work  minerals. 
The  Solicitor-General's  contention  before  me  was  that  as  the  respondent 
was  a  copyhold  tenant  he  was  entitled  to  the  possession  of  the  minerals, 
and  therefore  by  the  agreement  he  gave  the  right  to  work  them.  By  the 
letter  of  Mr.  Cooper  of  July  8th,  1912,  it  appears  that  any  possession  of 
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the  respondent  was  liable  to  be  interfered  with  by  the  right  of  the  Ecclesi- 
astical Commissioners,  as  lords  of  the  manor,  and  their  lessees,  m  this  case 
the  colliery  company,  to  get  the  minerals,  subject  to  the  rights  of  the 
respondent  to  the  sm-face  support  of  his  land,  and  1  am  of  opinion  that  the 
so-called  rent  under  this  indenture  was  money  payable  in  respect  of  the 
leave  by  the  respondent  to  let  down  the  surface.  I  do  not  think  this  is  a 
right  to  worif  minerals,  although  no  doubt  if  it  had  not  been  granted  the 
position  would  have  been  that  the  colliery  company  could  not  have  worked 
out  as  much  coal  as  they  could,  having  regard  to  the  advantage  granted 

Ihem  by  the  indenture.     I  dismiss  this  appeal  with  costs.— (82  L.  J., 

K.  B.,  344.) 

[Decision  affirmed  by  Court  of  Appeal,  May  8th,  1Q13.] 


[KING'S  BENCH  UIYISION.] 

LUMSDEN  f.  INLAND  REVENUE  COMMISSIONERS. 

[Decbmbbe  18th,  19th,  1912,  and  January  13th,  1913.] 

Retenue—lncrement  Value  Duty— Sale  of  Fee  Simple  of  Property— 
Mode  of  Assessment— Finance  (1909-10)  Act,  1910  (10  Edw.  VII., 
c.  8),  ss.  1,  2,  25. 

The  respondent  was  assessed  to  increment  value  duty  on  the  occasion  of 
a  sale  by  him  of  the  fee  simple  of  a  dwelling-house  and  shop  subject  to 
tithe  of  the  capital  value  of  £33.  Under  the  provisional  valuation  of  the 
property  the  "  original  assessable  site  value  "  was  £658.  The  consideration 
for  the  sale  was  £750,  and  the  gross  value  of  the  property,  as  defined  by 
Section  25,  Subsection  (1),  of  the  Finance  (1909-10)  Act,  1910,  was  £658. 
There  had  been  no  variation  in  the  full  site  value  between  the  date  of  the 
valuation  and  the  date  of  the  sale,  that  value  being  £228.  The  amount 
of  the  deduction  for  roads  to  be  made  was  £90. 

Held,  that  increment  value  duty  was  payable  in  respect  of  the  property 
upon  the  sum  of  £125,  that  amount  being  ascertained  in  the  following 
manner  :  Under  Section  2,  Subsection  (1),  the  increment  value  of  land  is 
to  be  deemed  to  be  the  amount  by  which  the  site  value  of  the  land,  on  the 
occasion  on  which  increment  value  duty  is  to  be  collected,  exceeds  the 
original  site  value  of  the  land  ;  the  value  of  the  site  on  the  occasion  of  the 
sale  was  £750,  the  consideration  money,  subject  to  a  deduction  mider 
Section  25,  Subsection  (4),  of  the  difference  between  the  gross  value  of  the 
land  and  its  value  divested  of  buildings  and  certain  other  things  specified 
in  Subsection  (2),  amounting  to  £430.  Adding  to  that  sum  the  £90 
deduction  for  roads,  made  the  total  amount  of  deduction  £520  ;  and  the 
difference  between  that  sum  and  ;ii750,  namely,  £230,  was  the  site  value  of 
the  land  on  the  occasion  of  the  sale.  Increment  value  duty  was  therefore 
payable  on  the  difference  between  £230  and  £105,  the  original  site  value 
of  the  land,  namely,  on  the  sum  of  £125. 
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Special  Case  stated  by  a  Referee  under  tlieFinance(1909-10)  Act,  1910. 
The  decision  on  the  appeal  in  respect  of  which  the  notice  of  appeal 
hereinafter  mentioned  has  been  given,  is  as  follows  ; — 

1.  In  this  appeal,  as  questions  of  law  wei-e  in  dispute,  the  Referee  had 
been  requested  by  both  parties  to  state  his  award  in  the  form  of  a  Special 
Case,  and  he  accordingly  found  the  following  facts,  and  submitted  the 
following  questions  of  law  for  the  opinion  of  the  Court. 

2.  By  an  assessment  Robert  John  Lumsden  (hereinafter  called  "  the 
"  appellant")  was  assessed  to  increment  value  duty  under  Sections  1  and 2 
of  the  Finance  (1909-10)  Act,  1910  (hereinafter  called  "the  Act"),  in 
respect  of  a  dwelling-house  and  shop.  No.  32,  Lansdowne  Road,  Forest 
Hall,  Northumberland,  and  a  gross  duty  of  £25  was  charged  ia  respect  of 
an  alleged  gross  increment  value  of  £125.  Notice  of  appeal  against  the 
assessment  was  duly  given  by  the  appellant. 

3.  The  occasion  on  which  the  duty  was  alleged  to  become  payable  was 
a  sale  on  August  23rd,  1910,  by  the  appellant  of  the  fee  simple  of  the  said 
dwelling-house  and  shop  to  a  buyer,  who  took  possession  for  the  purpose  of 
carrying  on  a  business  in  the  shop.  The  sale  was  of  the  property  subject 
to  the  burthen  of  tithe,  which  tithe  is  referred  to  in  the  provisional 
valuation,  of  the  capital  value  or  burthen  of  £33. 

4.  On  February  9th,  1911,  the  said  dwelling-house  and  shop  (herein- 
after called  "  the  property")  were  provisionally  valued  under  the.  Act  as 
at  April  30th,  1909,  and  this  valuation  was  accepted  by  the  appellant 
raising  no  objection  within  the  time  prescribed  by  the  Act.  [The 
valuation  found  that  the  original  assessable  site  value  was  £105.] 

5.  The  consideration  for  the  transfer  on  sale  on  the  occasion  giving 
rise  to  the  claim  was  £750. 

6.  At  the  time  of  the  sale  the  fee  simple  of  the  property,  if  sold  in  the 
open  market  by  a  willing  seller  in  its  then  condition  free  from  incumbrances 
and  from  any  burden,  charge,  or  restriction,  other  than  rates  or  taxes, 
might  have  been  expected  to  realise  the  sum  of  £658. 

7.  It  was  admitted  that  there  had  been  no  variation  in  the  full  site 
value  between  April  BOth,  1909,  and  August  23rd,  1910,  and  that  that 
value  was  £228  on  each  date.  It  was  also  admitted  that  £90  represented 
the  amount  of  deduction  for  roads  to  be  made  under  Section  25,  Sub- 
section (4)  (J),  from  the  total  value  to  arrive  at  the  assessable  site  value. 
The  capital  value  of  the  tithe  was  admitted  to  be  £33. 

8.  It  was  contended  on  behalf  of  the  appellant :  That  the  increment 
value  is  either  (a)  the  difference  between  the  original  assessable  site  value 
of  £105  (fixed  by  the  said  provisional  valuation)  and  the  assessable  site 
value  on  the  occasion  of  the  sale,  which  is  in  the  present  case  to  be  taken 
to  be  the  value  of  the  consideration  for  the  transfer  on  the  sale  subject  to 
the  like  deductions  as  are  made  under  the  general  provisions  of  Part  I.  of 
the  Act  as  to  valuation  for  the  purpose  of  arriving  at  the  site  value  of 
land  from  the  total  value,  or  (J)  the  difference  between  the  original  full 
site  value  of  £228  and  the  admitted  full  site  value  of  £228  on  the  present 
occasion  when  the  increment  value  is  to  be  collected.  In  order,  therefore, 
to  arrive  at  the  result  here  on  the  footing  of  (a),  the  following  considera- 
tions must  be  applied  :  (1)  The  fee  simple  was  sold  subject  to  tithe  of  £33 
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capital  value  for  £750  ;  therefore  the  gross  value  (which  in  this  case  is  the 
fee  simple  value  free  from  tithe— see  Section  25,  Subsection  (1)— is  £783. 

(2)  It  was  admitted  the  full  site  value  at  the  time  of  sale  was  £228,  the 
same  as  in  the  provisional  valuation.  (3)  Therefore  the  difference  between 
the  gross  value  and  full  site  value  was  £555.  (4)  The  sale  price  gives  the 
total  value— namely,   £750— for  that  was  the  price   subject    to    tithe. 

(5)  Therefore  the  "  assessable  site  value"  is  the  total  value  (£750)  after 
deducting  (a)  the  deduction  of  £555,  and  (S)  £90  attributable  to  roads. 

(6)  The  "  assessable  site  value  "  for  calculating  the  increment  duty  is 
£105  :  that  is,  after  deduction  from  £750  of  £555  +  £90— that  is,  £645. 

(7)  There  is  therefore  no  increment  value.  On  the  footing  of  (J),  it  is 
also  the  case  that  there  is  no  increment  value. 

9.  It  was  contended  on  behalf  of  the  Commissioners  of  Inland  Revenue: 
(1)  That  under  Section  2,  Subsection  (1),  of  the  Act,  the  increment  value 
is  to  be  deemed  to  be  the  amount,  if  any,  by  which  the  site  value  of  the 
land  on  the  occasion,  ascertained  in  accordance  vrith  the  said  section, 
exceeds  the  original  site  value  of  the  land  as  ascertained  in  accordance 
with  the  general  provisions  of  the  first  part  of  the  Act.  (2)  That  the  site 
value  of  the  land  on  the  occasion  was  in  this  case  the  value  of  the  con- 
sideration— that  is,  £750 — subject  to  the  like  deductions  as  are  made  under 
Section  25,  Subsection  (4),  to  arrive  at  site  value  of  land  from  total  value. 

(3)  That  the  first  deduction  to  be  made  under  and  by  virtue  of  Section  25 

(4)  (a)  read  with  Section  25,  Subsection  (2),  of  the  Act,  is  the  difference 
mentioned  in  Section  25,  Subsection  (2) — that  is,  the  difference  between 
gross  value  and  value  divested.  (4)  That  the  gross  value  of  the  land  being 
as  found  by  the  Referee  £658,  and  the  value  of  the  site  divested  being 
also  as  found  by  him  £228,  the  difference  amounted  to  £430.  (5)  That 
there  being  no  other  deduction  except  the  deduction  for  roads,  which  is 
found  by  the  Referee  at  £90,  the  total  amount  of  deduction  is  £520. 
(6)  That  deducting  the  £520  from  the  value  of  the  consideration — namely, 
£750— the  result  is  £230.  (7)  That  this  £230  is  the  site  value  of  the 
land  on  the  occasion  arrived  at  in  accordance  with  the  provisions  of  the 
Act.  (8)  That  increment  value  duty  is  exigible  on  the  difference  between 
£230,  the  site  value  on  the  occasion,  and  £105,  the  original  site  value  of 
the  land  as  found  in  the  provisional  valuation. 

(10)  The  Referee  was  of  opinion  that  contention  (a)  of  the  appellant 
was  correct,  and  he  accordingly  awarded  and  decided  that  the  appellant 
was  not  liable  to  pay  any  increment  value  duty  on  the  occasion  in  question, 
and  that  the  expenses  of  the  appellant  of  and  incidental  to  his  appeal  be 
borne  and  paid  by  the  Commissioners  of  Inland  Revenue. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the  Com- 
missioners was  correct,  then  he  awarded  and  decided  that  the  appellant 
was  liable  to  pay  the  increment  value  duty  claimed  by  the  Commissioners. 

Horridge,  J.,  read  the  following  judgment :  The  question  in  this 
case  arises  in  respect  of  the  sale  of  certain  property.  No.  32,  Lansdowne 
Road,  Forest  Hall,  Northumberland,  on  August  23rd,  1910,  for  £750, 
but  subject  to  a  tithe  rent  of  the  capital  value  of  £33.  The  question 
for  my  decision  is  upon  what  basis  the  property  ought  to  be  assessed  under 
Sections  1  and  2  of  the  Finance  (1909-10)  Act,  1910. 
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The  case  finds  that  it  was  admitted  that  there  had  been  no  variation  in 
the  full  site  value  between  April  30th,  1909,  and  August  23rd,  1910,  and 
that  the  value  was  £228  on  that  date.  It  was  also  admitted  that  £90  is 
the  right  amount  of  deduction  for  I'oads  to  be  made  under  Section  25, 
Subsection  (i)  (i),  from  the  total  value  to  arrive  at  the  assessable  site 
value.  The  capital  value  of  the  tithe  was  admitted  to  be  £33.  It  is  also 
found  in  paragraph  6  of  the  case  that  at  the  time  of  the  sale  the  fee 
simple  of  the  property,  if  sold  in  the  open  market,  by  a  willing  seller  in 
its  then  condition,  free  from  incumbrances  and  from  any  burden,  charge, 
or  restriction  other  than  rates  or  taxes,  might  i/e  expected  to  realise  the 
sum  of  £658  ;  or,  in  other  words,  that  under  the  conditions  of  Section  25, 
Subsection  (1),  the  gross  value  of  the  land  was  £658.  The  original  valua- 
tion of  the  land  as  on  April  30th,  1909,  appears  as  exhibit  3  to  the  case, 
and  must  be  taken  to  be  correct,  as  it  was  not  objected  to. 

By  Section  1  of  the  Finance  (1909-10)  Act,  1910,  a  duty  is  imposed  to 
be  paid  on  the  increment  value  of  any  land.  By  Section  2  the  increment 
value  of  any  land  shall  be  deemed  to  be  the  amount  (if  any)  by  which  the 
site  value  of  the  land  on  the  occasion  on  which  increment  value  duty  is  to 
be  collected  as  ascertained  in  accordance  with  that  section,  exceeds  the 
original  site  value  of  the  land  as  ascertained  in  accordance  with  the 
general  provisions  of  that  part  of  that  Act  as  to  valuation.  The  original 
site  value  of  the  land  is  under  the  provisions  of  Section  25,  Subsection  (i), 
to  be  deemed  the  assessable  site  value,  and  there  is  no  dispute  that  such 
assessable  site  value  was  at  the  time  £105.  The  contest  before  me  was 
with  regard  to  the  manner  in  which  the  site  value  is  to  be  ascertained  on 
the  occasion,  or  what  I  may  call  the  occasional  site  value. 

By  Subsection  (2)  (a)  of  Section  2  the  site  value  of  the  land  shall  be 
taken  to  be  the  value  of  the  consideration  for  the  transfer,  subject  to  the 
like  deductions  as  are  made,  under  the  general  provisions  of  this  part  of 
the  Act  as  to  valuation,  for  the  purpose  of  arriving  at  the  site  value  of 
land  from  the  total  value.  Both  sides  agree  that  the  £90  was  a  proper 
deduction,  and  the  dispute  was  as  to  what'  further  deductions  should  be  , 
made. 

The  contention  of  the  Crown  was  that  under  Section  25,  Subsection 
(4)  (a),  the  further  amount  to  be  deducted  was  the  same  amount  as  was  to 
be  deducted  for  the  purpose  of  arriving  at  full  site  value  from  gross  value, 
and  the  gross  value  was  found  by  paragraph  6  of  the  case  to  be  £658,  from 
which,  if  £228  the  full  site  value  is  taken,  a  deduction  of  £430  is  arrived 
at,  and  that  if  this  £430  and  the  £90  for  roads  are  deducted  from  the 
purchase  price  of  £750,  it  leaves  a  figure  of  £230,  or  an  excess  over  the 
£105  of  £125,  which  is  liable  to  duty. 

On  behalf  of  the  respondent  it  was  contended  that  when  the  sale  in 
fact  takes  place  the  purchase  money  is  substituted  as  the  actual  sum,  and 
that  actual  sum  must  be  worked  into  Section  25  in  the  following  manner  : 
The  purchase  price  was  said  to  correspond  under  SectiDu  25,  Subsection  (3) , 
with  the  total  value  of  the  land  which  was,  it  was  argued,  the  market  price 
to  be  obtained  for  the  land  as  it  was  ;  but  in  order  to  arrive  at  the  gross 
value  it  was  necessary  to  add  the  capital  value  of  the  tithe  rent  to  which 
it  was  subject,  making  the  gross  value  of  the  land  in  this  case  the  sum  of 
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under  Section  25,  Subsection  (4),  you  must  take  the  agreed  full  site  value 
of  £228  from  that  sum,  leaving  the  sum  of  £555,  and  this  sum  of  £555 
plus  the  £90,  making  together  the  sum  of  £6i5,  when  deducted  from  the 
purchase  money  of  £750,  gave  the  value  on  the  occasion  £105,  vfhich  was 
the  same  sum  as  the  original  site  value. 

If  the  contention  of  the  Crown  is  well  founded,  although  there  has  been 
no  increase  in  the  full  site  value,  as  stated  to  be  admitted  in  paragraph  7 
of  the  case,  yet  there  was  nevertheless  an  increment  value.  In  other 
words,  the  owner  having  sold  the  property  for  £750  subject  to  the  tithe 
rent-charge,  when  the  Eeferee  finds  its  gross  value  which  would  be  tree  of 
the  tithe  rent-charge  was  only  £658,  there  was  a  fund  created  upon  which 
increment  duty  could  be  charged. 

I  do  not  think  I  can  adopt  the  argument  put  forward  on  behalf  of  the 
respondent,  as  I  think  it  violates  the  provisions  of  the  Act.  Under 
Section  2  the  consideration  money  is  to  be  subject  to  the  like  deductions 
as  are  made  under  Section  25  ;  and  in  order  to  introduce  the  purchase 
money  as  distinguished  from  the- gross  value  you  must  first  assume  that  the 
purchase  price  is  to  be  substituted  under  Section  25,  Subsection  (.S),  for  the 
total  value  of  the  land,  for  which  I  can  find  no  justification,  especially  as 
the  case  distinctly  finds  that  the  purchase  price  exceeds  the  gross  value 
under  Section  25,  Subsection  (1),  and  therefore  exceeds  the  total  value 
under  Section  25,  Subsection  (3).  Even  if  this  is  done,  you  have  then  got 
to  ascertain  the  gross  value  by  adding  the  tithe  rent-charge  to  the  total 
value,  whereas  the  section  provides  that  the  first  thing  to  be  ascertained  is 
the  gross  value,  and  the  total  value  is  ascertained  by  deduction  from  it. 

I  think  the  true  view  is  that  "  like  deductions  "  mean  deductions  to  be 
made  by  ascertaining  under  Section  25  the  difference  between  the  gross 
value  and  the  full  site  value.  In  this  case  the  amount  happens  to  be  the 
same  as  would  be  arrived  at  by  the  same  calculation  in  arriving  at  original 
site  value  ;  but  this  is  only  because  the  gross  value  and  the  full  site  value 
are  found  by  the  case  to  have  been  the  same,  both  on  the  occasion  of  the 
.original  valuation  and  at  the  time  of  the  purchase.  If  either  the  gross 
value  or  the  full  site  value  had  been  altered  in  the  meantime,  the  figure 
for  deduction  would  be  correspondingly  altered. 

In  support  of  the  arguments  of  the  respondent  the  following  passage, 
in  the  opinion  of  Lord  Johnston  in  Herbert's  Tmstees  v.  Inland  Revenue^ 
was  referred  to  :  "I  do  not  think  that  the  definition  of  increment  value  in 
"  Section  2  (1)  can  be  fairly  read  without  concluding  that  the  statute 
"  contemplates,  in  speaking  of  'exceeds,'  an  excess  of  value  at  one  point 
"  of  time  over  value  at  another  point  of  time  of  an  actual  and  practical 
"  nature,  and  not  anexceesof  value  of  a  theoretical  or  purely  mathematical 
"  nature.  And  this  is  confirmed  so  far  by  the  fact  that  Section  2  (2), 
"  which  provides  how  occasional  site  value  is  to  be  ascertained,  makes  the 
"  basis  of  that  value  (in  the  case  of  actual  transmission,  at  any  rate)  real 
"  value,  either  actual  consideration  for  transfer  on  sale  or  lease,  or  actual 
"  valuation  at  death,  through  subjecting  that  real  value  to  the  same 
"  deductions  as  are  to  be  made  under  Section  25  for  the  purpose  of 
"  arriving  at  original  site  value."     I  do  not  think  that  this  passage  means 
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that  Section  25,  Subsection  (2),  provides  that  the  actual  sale  price  is  to  be 
imported  for  all  purposes  into  Section  25,  or  for  the  purpose  of  ascertaining 
the  like  deductions  under  Section  2.  It  is  merely  referring  to  the  pro- 
visioQS  of  Section  2,  Subsection  (2)  (a).  Even  if  it  means  this,  it  is  only 
an  observation  made  for  the  purpose  of  showing  thai  under  the  Act  the 
increment  duty  was  imposed  on  real  values,  and  not  on  a  calculation  based 
upon  minus  figures,  and  is  in  no  way  any  portion  of  the  direct  decision  of 
the  Court,  and  I  do  not  feel  that  I  should  be  bound  to  follow  it. 

It  was  further  contended  before  me  that  this  statute  is  a  statute  for  the 
purpose  of  taxing  increment  arising  from  the  alteration  in  site  value  ;  but 
if  this  argument  is  correct,  I  cannot  see  why  Section  2,  Subsection  (2)  [a), 
is  enacted,  because,  if  the  purchase- money  is  also  to  be  introduced  as  a 
factor  in  making  the  deduction,  the  amount  of  the  purchase  money  would 
be  quite  immaterial  in  arriving  at  the  taxable  increment,  as  it  would 
merely  be  taken,  in  the  first  place,  under  Section  2,  Snbsection  (2)  (a),  and 
then  the  deduction  would  be  altered  by  the  amount  of  the  purchase  price 
so  as  to  make  the  result  in  no  way  depend  upon  the  amount  of  the 
purchase  money.  Lord  Johnston,  in  the  opinion  I  have  referred  to,  does 
use  this  expression  :  "I  think  it  was  ....  very  much  this  "—speaking 
of  the  theory  of  the  Act — "  that  the  value  of  the  bare  land,  or  of  land 
"  divested  of  the  results  of  human  labour  and  expenditure,  is  increased, 
"  not  by  the  action  of  the  owner,  but  by  the  action  of  circumstances,  and 
"  that  therefore  the  State  may,  without  injustice,  exact  a  share  of  the 
"  increase."  But  these  words  do  not  seem  to  me,  whilst  I  agree  with 
them  to  the  extent  to  which  they  go,  to  prevent  the  efEect  of  Section  2, 
Subsection  (2)  (a),  being  to  add  to  the  taxable  increment  the  increase 
produced  by  fortuitous  sale  of  the  site  at  a  price  greater  than  would  be 
otherwise  its  full  site  value. 

It  was  further  contended  before  me  that  the  occasional  site  value 
which  is  referred  to  in  brackets  in  the  last  paragraph  of  Section  25,  Sub- 
section (4),  must  be  the  full  site  value  under  Section  25,  Subsection  (2) , 
as  this  is  the  only  site  value  referred  to  in  the  section  other  than  assessable 
site  value,  and  that  from  this  full  site  value,  which  in  this  case  is  agreed 
at  £228,  the  deductions  of  £90  and  £33  must  be  made,  leaving  the  sum  of 
£105  as  the  site  value  on  the  occasion.  I  do  not  think  this  is  correct,  as  1 
think  the  words  in  brackets  merely  refer  to  the  provisions  as  to  assessment 
of  occasional  site  value  contained  in  Section  2. 

I  thiok  in  this  case  the  contention  on  behalf  of  the  Crown  is  correct — 
that  yon  must  take  the  purchase  price,  and  the  deduction^  to  be  made  must 
be  calculated  under  the  provisions  of  Section  25  without  endeavouring  to 
alter  this  section  artificially  by  introducing  the  purchase  price  into  the 
calculation  xmder  them.  I  hold  that  £125  is  liable  to  pay  increment  value 
duty. 

The  respondent  must  pay  the  costs  of  this  appeal  and  the  costs  before 
the  Referee  incurred  in  respect  of  this  question.— (82  L.  J.,  K.  B.,  406.) 


[VALUATION  APPEAL  COURT,  SCOTLAND.] 

[March  6th,  1913.] 

COMMISSIONERS  OF  INLAND  REVENUE   i:  WALKER. 

Increment  Value  Duty—Oeoasiunal  Site  Value—Sale— Price  inehiding 
Elements  other  than  Actual  Value  of  Property— Matter  Personal 
to  the  Occupier-Fear  of  Disturiance — Finance  (1909-10)  Act, 
1910,  as.  2  (2)  (a)  and  25  (4)  (<?). 

CircumstanceB  in  which  held  (diss.  Lord  Cnllen)  that  part  of  price 
paid  was  attributable  to  the  personal  element  and  fell  to  be  deducted  in 
ascertaining  the  assessable  site  value  on  the  occasion. 

Increment  Value  Duty — Deductions — ^^The  like  Deductions"  as  are  made 
under  tlie  General  Provisions  of  the  Act  as  to  Valuation  for  the 
purpose  of  arriving  at  the  Site  Value  of  Land  from  the  Total 
Value— Finance  (1909-10)  Act,  1910,  s.  2  (2)  (a). 

Held,  that  even  where  there  had  been  no  expenditure  on  the  property 
since  30th  April,  1909,  the  amount  of  the  deduction  was  not  necessarily 
that  allowed  in  the  original  valuation,  but  must  be  ascertained  afresh  on 
the  oQcasion  on  which  increment  value  duty  was  to  be  collected. 


This  was  an  appeal  by  the  Commissioners  of  Inland  Revenue  from  the 
decision  of  Mr.  Thomas  Binnie,  Referee,  repoi-ted  supra  page  9,  sub 
nomine  A  S  y.  The  Commissioners  of  Inland  Revenue.  In  the  previous 
report  Mrs.  Catherine  Walker  is  referred  to  as  A  B,  her  deceased  husband, 
John  Walker,  as  C  D,  and  James  Burns  Walker,  the  pm-chaser,  as  E  F. 

The  Court  heard  counsel  on  the  case  stated  by  Mr.  Binnie,  and  there- 
after on  17th  December,  1912,  made  a  remit  to  him  to  re-state  the  case,  the 
following  opinions  being  pronounced  : — 

LoBD  Johnston  :  The  important  figures,  with  which  we  are  presented 
in  Mr.  Binnie's  statement,  are — 

£ 
Original  total  value  as  at  30th  April,  1909,  of  a  property 

in  Dairy 400 

Difference  between  original  gross  and  original  divested 

value         380 

Original  site  value      20 

Consideration  on  occasion  of  sale  at  8th  June,  1911         ...       650 

The  Commissioners  of  Inland  Revenue  support  their  valuer  in  main- 
taining that,  as  no  additional  buildings  were  erected  between  1909  and 
1911,  the  occasional  site  value  at  8th  June,  1911,  is  to  be  ascertained  by 
deducting  £380,  the  original  difference  between  gross  and  divested  value, 
from  £650,  which,  leaving  £270  as  the  occasional  site  value,  gives  £250 
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as  the  increment  value,  and  on  this  they  demanrl  increment  duty.  An 
appeal  haying  been  taken,  a  reference  was  made  to  Mr.  Thomas  Binnie, 
who  has  considered  and  decided  the  practical  question,  viz.,  that  £70,  and 
not  £270,  is  the  proper  occasional  site  value. 

But  in  doing  so  Mr.  Binnie  has  been  faced  with  certain  questions, 
which  it  was  necessary  for  him  to  decide  in  order  to  arrive  at  his  result. 
Two  of  these  questions  are  of  a  general  character,  and  one  of  them  at  any 
rate  of  very  wide  bearing  and  of  great  importance,  and  Mr.  Binnie  has,  I 
think,  experienced  some  difficulty  in  deciding  them,  and  in  determining 
their  bearing  upon  his  practical  conclusion.  Against  that  conclusion  the 
Inland  Revenue  has  appealed  to  this  Court,  and  their  appeal  necessarily 
brings  up  for  consideration  certain  of  the  incidental  points  which  Mr.  Binnie 
had  to  decide. 

It  requires  indeed  a  little  study  to  comprehend  the  full  bearing  of  the 
problem  which  Mr.  Binnie  had  to  solve,  and  also  to  appreciate  the  manner 
in  which  he  has  presented  to  the  Court  not  merely  his  own  practical 
conclusion,  viz.,  that  the  occasional  site  value  was  £70,  but  the  various 
questions  which  he  had  to  entertain,  and  the  effect  upon  his  valuation 
of  the  alternative  manner  in  which  they  may  be  decided  by  this  Court. 
Having  given  the  necessary  consideration  to  Mr.  Binnie's  statement  I 
think  that  he  has  probably  in  his  own  mind  exhausted  the  subject.  But 
I  do  not  think  that  it  appears  sufficiently  plainly  on  the  surface  how  he 
has  arrived  at,  and  determined,  certain  points,  and  that  too  much  is  left 
by  him  to  inference.  Lest  it  be  thought  that  we  are  reading  too  much 
into  his  statement,  I  should  propose  to  your  Lordships  to  send  it  back  to 
Mr.  Binnie  for  amendment. 

I  do  not  think  that  it  would  be  desirable  that  we  should  say  anything 
at  present  on  the  merits  of  the  case,  but  should  leave  all  questions  entirely 
open  until  we  hear  from  Mr.  Binnie.  If,  on  the  case  being  returned  by 
Mr.  Binnie,  we  should  think  it  desirable  to  hear  parties  further,  we  shall 
give  them  the  necessary  opportunity.  But  I  hardly  expect  that  further 
argument  will  be  necessary. 

I  would  suggest  to  Mr.  Binnie  that  it  would  have  been  a  more  con- 
venient way  of  stating  his  determination  if,  after  giving  the  circumstances 
in  which  the  appeal  to  him  as  Referee  was  taken,  and  the  grounds  of 
appeal  stated  in  the  formal  notice  of  appeal,  he  had  proceeded  to  state,  as 
he  has  done,  the  contentions  pro  and  con  of  the  parties  before  him,  and 
had  then  stated  the  conclusions  in  fact  and  in  law  to  which  he  had  come 
before  arriving  at  the  practical  conclusion  that  the  occasional  site  value 
was  £70.  He  has  not  only  reversed  the  process,  by  giving  first  his  opinion 
on  the  practical  question  at  the  foot  of  page  5,  and  then  going  to  the 
various  questions  which  it  was  necessary  for  him  to  determine  in  order  to 
an-ive  at  his  final  result,  but  he  has  also  not  fully  explained  himself  on 
certain  of  these  questions. 

It  is  necessary  that  we  know  from  the  Referee  in  reference  to  the 
original  appellant's  contention  (a),  first,  whether  as  a  matter  of  fact  in 
his  opinion  the  Commissioners  of  Inland  Revenue  had  agreed  as  alleged, 
and,  if  there  be  any  question  as  to  whether  his  decision  on  the  point  is  one 
of  fact  or  law,  what  were  the  grounds  for  his  decision  ;  second,  whether, 
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also  as  matter  of  fact,  in  his  opinion  an  increase  in  value  had  taken  place 
between  1909  and  1911,  on  the  necessaiy  hypothesis,  of  course,  that  the 
original  valuation  was  a  fair  valuation. 

In  reference  to  the  original  appellant's  contention  (J)  which  raises  an 
important  question  in  law  under  Section  25  (4)  (_d),  that  subsection  says 
that  the  assessable  site  value  of  land  means  the  total  value  after  deducting 
(inter  alia)  "  any  part  of  the  total  value  which  is  proved  to  the  Commis- 
"  sioners  to  be  directly  attributable  ....  to  goodwill  or  any  other  matter 
"  which  is  personal  to  the  owner,  occupier,  or  other  person  interested  for 
"  the  time  being  in  the  land."  Now  the  Referee  states  that  the  appellant 
maintained  that  the  consideration  of  £650  paid  to  her  was  greatly  in 
excess  of  the  value  of  the  property  in  the  open  market  at  8th  June,  1911  ; 
that  in  paying  that  price  the  purchaser,  James  Burns  Walker,  was 
actuated,  partly  by  sentiment,  partly  by  family  affection,  and  partly  by 
dread  of  disturbance  ;  and  that  in  consequence  under  the  above  Section  25 
(4)  (d)  a  deduction  fell  to  be  made  from  the  consideration  on  sale,  in 
respect  of  goodwill  or  other  matter  personal  to  the  purchaser,  as  occupier 
of  part  of  the  property.  Now,  unfortunately,  the  Keferee  does  not  expressly 
determine  the  questions  of  fact  and  of  law  which  arise  on  this  contention, 
but  rather  leaves  us  to  infer  what  his  determination  is  or  must  have  been, 
if  he  had  detennined  them — for  I  am  not  perfectly  certain  that  he  went 
that  length.  Mr.  Binnie  will  have  to  state,  whether  he  held  in  point  of 
fact  that  in  paying  the  purchase  price  James  Burns  Walker  was  or  was 
not  actuated  by  any  of  the  considerations  alleged,  then  whether  in  law  he 
holds  that  the  facts  warrant  a  deduction  under  the  statutory  provision, 
and,  assuming  deduction  competent  iu  law,  what  deduction,  if  any,  he 
considers  should  be  allowed  in  respect  thereof. 

I  am  inclined  to  think  that  I  understand  the  difficulty  which >tr.  Binnie 
has  experienced  in  dealing  with  this  branch  of  the  appeal  before  him  and 
the  reason  why  he  has  stated  his  case  iu  such  an  indeterminate  form.  I 
think  it  is  to  be  implied  that  he  thought  that  a  portion  of  the  purchase 
price  was  to  be  attributed  to  the  considerations  stated  or  some  of  them, 
but  found  it  impossible  for  him  to  put  a  figurt;  upon  it,  except  by  inverting 
the  statutory  process.  Whether  or  not  that  was  allowable  to  him  I  give 
no  opinion  at  present.  The  statute  contemplates  the  primaiy  ascertain- 
ment of  total  value,  which,  in  the  case  in  question,  is  the  consideration  on 
sale,  and  then  the  ascertainment  of  site  value  by  a  series  of  deductions 
from  total  value,  in  terms  implying  that  each  such  deduction  is  to  be 
matter  of  separate  ascertainment. 

In  its  endeavour  to  maintain  consistency  with  its  theory,  the  statute  has 
imposed  on  those  who  have  to  work  it  a  good  many  feats  difficult,  if  not 
impossible,  of  performance  according  to  the  letter,  though  probably  they 
can  be  performed  according  to  the  spirit.  But  the  Referee  must  make  his 
•  endeavour  to  follow  the  statutory  order.  He  must  firet  satisfy  himself  that 
there  is  some  personal  element  in  respect  of  which  deduction  should  be 
made.  And  if  he  is  so  satisfied,  he  must  then  value  it.  If  he  cannot  do 
so  directly,  let  him  say  so.  If  he  has  felt  himself  reduced  to  ascertain  to 
the  best  of  his  ability  the  market  value  of  the  subjects,  and  to  take  the 
difference  between  this  and  the  consideration  on  sale,  as  necessarily  the 
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proportion  of  the  consideration  on  sale  given  for  the  personal  element, 
again  let  him  say  so,  and  we  can  then  consider  whether  this  course  is 
justifiable  under  the  statute. 

I  think  therefore  that  to  complete  his  statement  of  the  case  it  is 
necessary  that  Mr.  Biunie  giye  a  further  statement,  even  if  it  be  merely 
to  the  effect  that  he  was  satisfied  that  the  purchase  price  was  affected  by 
certain  personal  matters,  and  that  he  could  not  arrive  at  an  estimate  of  their 
value,  or  of  the  portion  of  the  purchase  price  to  be  atti-ibuted  to  them, 
except  by  valuing  as  he  has  done.  And  he  must  put  a  figure  on  the 
deduction  and  not  leave  it  to  inference. 

I  would  only  add  this  to  avoid  possible  misconception.  The  statute 
contemplates  that  the  value  for  deduction  under  Section  25  (4)  (d^)  should 
be  made  in  the  first  place  by  the  Commissioners.  But  Section  33  (1) 
provides  an  appeal  against  «.  refusal  of  the  Commissioners  to  make  any 
such  allowance.  The  Commissioners  have  not  directly  disposed  of  this 
matter,  but  their  method  of  dealing  with  the  valuation  must  be  regarded  as 
an  implied  refusal,  and  I  am  of  opinion  therefore  that  this  question  was 
properly  embraced  in  the  reference  to  Mr.  Binnie. 

But  it  is  possible  that  we  may  hold,  after  Mr.  Biunie  has  obtempered 
the  remit,  that  the  deductions  claimed  cannot  competently  be  allowed 
under  the  statute,  and  that  the  purchase  price  must  be  accepted  as  the 
occasional  total  value  without  deduction  in  respect  of  any  personal  con- 
sideration. And  Mr.  Binnie  must  therefore  provide  us  with  materials  for 
disposing  of  the  case,  if  necessary,  on  that  hypothesis.  The  question  then 
arises  :  £650  is  the  occasional  total  value  ;  a  large  rise  on  the  original 
total  value  of  two  years  before,  but  it  does  not  at  all  follow  that  the  whole 
of  this  rise  -is  attributable  to  rise  in  site  value.  On  this  alternative 
hypothesis  Mr.  Binnie  must  apply  himself  to  the  question,  How  much  of 
that  sum  is  to  be  attributed  to  a  rise  in  the  market  value  of  the  site,  and 
how  much  to  a  rise  in  the  market  vahie  of  the  buildings  or  other  appur- 
tenants to  the  site  ? 

The  contentions  (a)  and  (J)  for  the  Inland  Revenue  involve  no  facts, 
but  merely  questions  of  law.  But  the  Referee  should  state  what  his  deter- 
minations on  these  two  points  have  been  before  proceeding  to  apply  the 
particular  conclusions  to  which  he  has  come  to  the  general  practical 
question  of  valuation. 

This  conclusion  should  be  stated,  following  the  directions  of  the 
statute,  Section  25  (i),  thus — 

£ 

Consideration  on  sale 650 

Deduct — 

(Stated  seriatim)  any  of   the    items  (a)  to   (c)  of 
Section  25  (4)  yvhich  the  Referee  allows     


Result — Assessable  site  value  £ 

I  trust  that  with  the  assistance  of  what  I  have  said,  Mr.  Binnie  may  be 
able  to  state  the  case  in  a  more  exhaustive  manner,  but  if  he  experiences 
difficulty  we  shall  give  him  an  opportunity  of  seeing  us. 
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Lord  Salvesen  ;  My  Lord,  I  entirely  agree.  I  just  desire  to  emphasise 
one  point  I  think  you  have  adverted  to  in  your  opinion,  and  that  is  that 
prima  facie  what  property  fetches  in  the  open  market  is  the  market 
value,  although  a  valuator  might  have  put  it  at  less  or  more  if  he  had 
been  asked  to  estimate  what  it  would  probably  fetch  in  the  open  market. 
I  do  not  know  upon  what  footing  Mr.  Binnie  has  arrived  at  his  view  that 
£475  was  the  market  value  of  this  particular  property.  Of  course  his 
view  is  quite  consistent  with  what  I  have  said  if  he  has  thought  that 
there  were  considerations  under  Section  25  (4)  (<f)  which  entered  into  the 
question  of  price  and  added  to  it,  but  we  do  not  know  yet  whether  he  took 
that  view.  But  if  he  did  take  the  view  that  there  were  no  considerations 
which  he  could  deduct  under  Section  25  (4)  (<?),  then  for  my  own  part  I 
think  he  must  proceed  on  the  footing  that  the  consideration  of  transfer 
represented  the  market  value,  and  proceed  to  consider  the  question  how 
much  of  the  appreciation  effeired  to  site  and  how  much  to  the  buildings 
upon  the  site.  It  may  be,  probably  often  will  be,  that  a  professional 
valuation  which  parties  have  agreed  upon  turns  out,  when  tested  in  the 
open  market,  to  be  an  undervaluation,  but  it  by  no  means  follows  that  the 
whole  appreciations  or  the  whole  difference  is  to  be  attributed  to  a  sup- 
posed appreciation  of  the  site. 

Lord  Johnston  :  I  may  say  that  Lord  Cullen  has  perused  my  opinion 
and  agrees  with  it  I  should  add  that  Mr.  Binnie  ought  to  be  furnished 
with  a  copy  of  mine  and  Lord  Salvesen's  opinions,  and  with  the  intimation 
that  we  recognise  the  difficulty  of  the  case,  and  if  he  would  like  any 
further  information  that  he  should  apply  to  us. 

In  pursuance  of  the  foregoing  remit,  Mr.  Binnie  submitted  the  follow- 
ing written  statement  to  the  Court  : — 

My  Lords, — In  obedience  to  the  instructions  in  the  interlocutor  above 
written,  I  have  very  carefully  considered  the  opinions  therein  referred  to, 
and  now  beg  humbly  to  report — 

In  regard  to  contention  (a)  of  the  original  appellant,  I  am  of  opinion- 
First  :  That  as  matter  of  fact  the  Commissioners  of  Inland  Revenue  did 
agree  to  accept  £400  as  the  basis  of  the  different  values  under  the 
Act  as  stated  in  paragraph  (2),  this  opinion  being  founded  on  the 
correspondence  between  the  district  valuer  and  the  original  appellant's 
solicitors.  Second  :  That  as  matter  of  fact  there  had,  on  the  hypothesis 
that  the  original  site  value  was  a  fair  one,  been  no  increase  in  the  value 
of  the  site  between  30th  April,  1909,  and  8th  June,  19U.  But,  for  the 
reasons  after  given,  I  haye  come  to  the  conclusion  that  the  values  in  the 
provisional  valuation  are  all  too  low. 

In  regard  to  contention  (J)  of  the  original  appellant,  I  must  explain 
that  I  had  considerable  difficulty  in  coming  to  u  decision  on  this  point 
I  should  have  liked  to  get  from  James  Bums  Walker  personally  a 
statement  of  the  motives  by  which  he  was  actuated  in  paying  the 
consideration  of  £650  for  the  property  ;  but  on  the  date  when  I  inspected 
the  property  and  heard  parties  on  the  appeal,  viz.,  28th  June,  1912 
Mr.  Walker  was,  as  I  learned  by  inquiry  at  his  house,  very  seriously  ill' 
and  in  fact  he  died  on  14th  July,  1912.    Por  this  reason  I  was  unable  to' 
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get  from  him  any  statement  as  to  what  was  in  his  mind  when  he  purchased 
the  property,  and  so  far  as  I  could  learn  from  the  parties  there  was  no 
other  person  to  give  me  any  information  on  this  point.     I  have,  therefore, 
had  to  form  my  conclusions  on  the  matter  as  best  I  could.    After  full 
consideration,  I  am  satisfied  as  matter  of  fact  that  in  paying  the  purchase 
price  of  £650  James  Burns  Walker  was  actuated  by  some  one  or  other  of 
the  considerations  alleged  in  contention  (J)  of  the  original  appellant. 
Further — I  am  of  opinion  that  in  law  the  facts  warrant  a  deduction  in 
respect  of  some  such  personal  element  from  the  purchase  price,  under 
Section  25  (4)  (<i)  of  the  statute.    Further — I  consider,  assuming  such  a 
deduction  competent  in  law,  that  the  sum  of  £180  should  be  allowed  in 
respect  thereof.    For  the  reasons  stated  above  I  was  not  able  to  arrive 
directly  at  the  sum  just  mentioned  ;  I  could  only  arrive  at  it  by  ascertain- 
ing to  the  best  of  my  ability  the  market  value  of  the  subjects,  and  then 
taking  the  difference  between  this  and  the  consideration  on  sale  as  neces- 
sarily the  proportion  of  the  consideration  on  sale  given  for  the  personal 
element,  the  figures  of  the  calculation  being  : — 

& 
Consideration  on  sale...         ...        ...         ...         ...         ...       650 

Less  market  value  of  property  at  8th  June,  1911,  estimated 

by  me  at 470 

Leaving  £180 

as  the  proportion  of  the  consideration  on  sale  given 
for  the  personal  element. 

If  the  Court  should  decide  that  the  deduction  claimed  cannot  com- 
petently be  allowed  under  the  statute,  and  that  the  purchase  price  of  £650 
must  be  accepted  as  the  occasional  total  value  without  deduction  in 
respect  of  any  personal  consideration,  then,  on  that  alternative  hypothesis, 
I  am  of  opinion  that,  of  the  said  sum  of  £650,  the  sum  of  £552  represents 
the  value  of  the  buildings  or  other  appurtenants  to  the  site,  and  the  sum 
of  £98  represents  the  value  of  the  site.     Or  to  put  this  in  another  way  : — 

Accepting  the  consideration  on  sale  as  the  occasional  total        £ 
value  650 

Whereas  the  total  value  in  the  provisional  valuation  was. . .      400 

Shows  a  rise  in  value  between  30th  April,  1909,  and  8th 

June,  1911,  of      £250 

Of  this  the  amount  attributable  to  a  rise  in  the  value  of        £ 
the  buildings  is  £552,  less  £380,  the  amount  allowed 
for  buildings  in  the  provisional  valuation      172 

And  the  amount  attributable  to  a  rise  in  the  value  of  the 
site  is  £98,  less  £20,  the  original  site  value  in  the 
provisioflal  valuation      ...        ...         ...         ...         ...        78 

£250 

In  regard  to  contention  (a)  of  the  Inland  Eevenue  Commissioners,  I, 
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•as  a  layman,  feel  great  diffidence  in  offering  an  opinion  on  a  question  of 
law.  In  response  to  the  directions  of  the  Court  I  have  to  state  that,  in  my 
opinion,  the  Commissioners  are  wrong  in  contending  that  the  words  "  the 
"  like  deduction  "  are  in  every  case  synonymous  with  the  words  "  the  same 
"  deduction."  I  think  that  buildings,  even  where  there  has  been  no  capital 
expenditure  made  upon  them,  may  from  various  causes  rise  or  fall  in  value 
between  two  given  dates,  just  as  every  one  knows  as  a  fact  that  bare 
ground  rises  and  falls  in  value.  The  contention  of  the  Commissioners  is 
that  the  deduction  for  the  value  of  the  buildings  must,  on  the  occasion,  be 
the  same  as  was  allowed  in  the  provisional  valuation,  namely,  £380. 

In  regard  to  contention  (J)  of  the  Commissioners,  I  am  of  opinion  that 
Section  12  of  the  statute  does  not  render  incompetent  the  deduction 
claimed  for  goodwill  or  other  matter  personal  to  James  Burns  Walker. 
Acd  that  for  this  reason  :  a  deduction  for  matter  personal  to  James 
Burns  Walker,  the  purchaser  of  the  property  on  8th  June,  1911,  could 
obviously  not  have  been  claimed  by  the  original  appellant  in  the 
particulars  which  she  was  called  upon  to  furnish  to  the  Commissioners 
for  the  original  valuation  at  30th  April,  1909.  The  only  person  who 
could  claim  such  a  deduction  was  James  Burns  Walker,  and  he  could  not 
claim  it  until  he  became  owner  of  the  subjects. 

Following  the  directions  of  the  statute  I  arrive  at  the  following 
conclusion  as  to  the  assessable  site  value  on  the  occasion  of  the  sale  to 
James  Burns  Walker. 

£  £ 

Consideration  on  sale 650 

Deduct — 

Under  Section  25  (4)  (a)  "the  same  amount 
"as  is  to  be  deducted  for  the  purpose  of 
"arriving  at  full   site  value   from  gross 

"value"        552 

Under  Section  25  (4)  (i)  (a)  (e),  no  deductions 
were  claimed  by  the  original  appellant,  so 

I  allow  none nil 

552 

Eesult — Assessable  site  value  £98 

At  this  point  I  may  perhaps  state  how  my  estimate  of  £470  as  the 
market  value  of  the  property  at  8th  June,  1911,  was  made  up. 

£ 
The  rental  of  the  property  at  that  date  was  £38,  and  this  I 

capitalised  at  12|^  years' purchase        475 

(which  is  the  figure  corresponding  to  gross  value  in 
the  provisional' valuation). 
Deducting  the  capitalised  value  of  the  feu-duty  of  5s.  at 

20  years' purchase  5 

Gives  as  the  market  value     47O 

(corresponding    to    total    value    in    the    provisional 
valuation). 
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Deducting  from  this  the  difference  between  gross  value 
and  Talue  of  the  fee  simple  of  the  land  divested  of 
buildings,  ti-ees,  &c.,  which  difference  I  estimate  at  ...       400 
(as  against  £380  in  the  provisional  valuation). 

Leaves  as  the  market  value  of  the  site        £70 

(this  corresponding  to  assessable  site  value  in  the  pro- 
visional valuation). 

1  do  not  think  that,  speaking  generally,  there  has  been  any  material 
alteration  in  the  value  of  properties  in  Dairy  between  30th  April,  1909,. 
and  8th  June,  1911.  If  therefore  the  figures  just  given  are  accurate 
(and  they  are  supported  by  transactions  in  the  neighboiu-hood  quoted 
to  me  by  the  valuers  of  the  Inland  Revenue),  then  it  follows  that 
the  various  values  in  the  provisional  valuation  were  underestimated. 
As  will  be  seen  from  the  correspondence  between  the  original  appellant's 
solicitors  and  the  district  valuer,  the  latter  originally  estimated  the 
total  value  of  the  property  as  at  lOtli  January,  1911 — the  date  of 
John  Walker's  death — at  £-1:50,  which  very  closely  approximates  to  my 
estimate  of  its  market  value  a  few  months  later.  In  order,  however, 
to  meet  the  views  of  the  original  appellant's  solicitors  (ri<Ze  corre- 
spondence), the  district  valuer  reduced  his  estimate  of  the  total  value 
to  £400,  with  the  result  that,  in  the  provisional  valuation,  he  brought  out 
the  full  site  value  at  £25.  Now  the  site,  which  is  in  one  of  the  main 
streets  in  Dairy,  has  an  area  of  0'062  acres  or  300  square  yards  of  nett 
building  ground,  with  a  frontage  of  54  feet,  so  that  the  full  site  value  of 
£25  is  equal  to  Is.  Sd.  per  square  yard.  Such  a  price  per  square  yard  would 
fairly  represent  the  value  of  ground  devoted  to  small  villas  or  cottages  on 
the  outskirts  of  a  country  town,  but  it  seems  to  me  far  too  low  a  price  to 
apply  to  a  site  on  a  main  street  close  to  the  centre  of  a  town  like  Dairy. 
I  am  very  reluctant  to  criticise  a  Government  valuer,  but  I  cannot  help 
thinking  that  an  error  has  crept  into  his  calculations  in  this  particular 
case.  Of  course  the  provisional  valuation  has  now  become  final,  but  I 
must  criticise  it  in  order  to  make  ray  own  conclusions  clear. 

Finally  I  should,  perhaps,  explain  how  the  findings  which  I  gave  in 
the  stated  case  were  arrived  at. 

My  first  or  principal  finding,  fixing  the  site  value  on  the  occasion  at 
£70,  was  my  estimate  of  the  market  value  of  the  site  on  the  occasion. 

My  second  finding,  fixing  the  site  value  on  the  occasion  at  £20,  needs 
no  explanation. 

My  third  finding,  fixing  the  site  value  on  the  occasion  at  £70,  was 
arrived  at  by  taking  the 

£  £ 

Consideration  on  sale  650 

And  deducting  for  buildings  400 

And  for  matter  personal  to  James  Burns  Walker  ...      180 

580 

Leaving  as  site  valne  on  the  occasion  £70 
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My  last  finding,  fixing  the  site  value  on  the  occasion  at  £270,  was 
arrived  at  by  taking  the 

Consideration  on  sale 

And  deducting  for  buildings  the  same  amount  as  in  the 

provisional  valuation      °°'^ 

Leaving  as  site  value  on  the  occasion         ■  ■  ■    £270 

I  have  the  honour  to  be, 

Your  Lordships'  most  obedient  servant, 

Thomas  Binuib,  Referee, 
Glasgow,  15i/t  January,  1913. 

The  following  authorities  were  referred  to  by  counsel  :  Attorney- 
General  v.  Jameson,  (1905),  2  I.  K.,  218, ^«?'  Fitzgibbon,  L.J.,  at  p.  230  ; 
ErsUne's  Trustees  v.  Crorribie,  (1870),  9  M.,  54  ;  Chandler's  Wiltshire 
Brewery  Company,  Limited,  v.  London  County  Council,  (1908),  1  K.  B., 
569,  at  pp.  572,  573  ;  Bradford-on-Aron  Assessment  Committee  v.  White, 
(1898),  2  Q.  B.,  630,  at  p.  638. 

On  6th  March,  1913,  the  Court  (diss.  Lord  Cullen)  found  that  the 
decision  of  the  Eeferee  was  right  in  so  far  as  it  fixed  the  site  value  on  the 
occasion  of  the  transfer  at  £70. 

LoED  Johnston  :  The  present  appeal  is  concerned  with  the  proper 
amount  to  be  assessed  as  the  increment  value  duty  under  the  Finance 
(1909-10)  Act,  1910,  on  a  small  property  in  the  main  street  of  the  burgh 
of  Dairy,  which  brought  £650  when  sold  in  1911  to  the  brother  of  the 
deceased  owner.  The  original  site  value  was  fixed  as  at  30th  April,  1909, 
at  £20.  The  Commissioners  value  the  site  value,  on  the  occasion  of  sale, 
viz.,  9th  June,  1911,  at  £270,  and  claim  as  the  increment  value  dnty  one 
fifth  of  the  difference  between  the  £270  and  the  original  site  value  of  £20 
or  £50.  An  increase  in  tlie  site  value  to  the  extent  of  twelve  and  a  half 
times  the  original  site  value  in  two  years  in  the  site  of  a  small  property  in 
a  small  country  town  must  be  admitted  to  be  an  extravagant  result  of  the 
Act.  But  it  is  maintained  by  the  Crown  that  it  is  an  unavoidable  result 
of  the  phraseology  of  the  statute,  whatever  the  intention  may  have  been. 

The  statute.  Section  2  (1),  defines  "  increment  value  "  as  the  amount 
by  which  the  site  value  of  any  land,  as  ascertained  in  accordance  with  this 
section,  i.e.,  Section  2,  on  the  occasion  when  increment  value  duty  is  to  be 
collected,  exceeds  the  original  site  value  as  ascertained  in  accordance  with 
Section  25.  The  declared  object  of  the  Act  was  to  tax  what  was  properly 
described  as  the  unearned  increment  of  land,  the  increase  in  the  value  of 
bare  land  occasioned  by  circumstances  beyond  the  owner's  control  and  to 
which  he  had  not  contributed.  The  conception  of  that  object  imports  the 
taxation  of  the  difference  between  real  value  at  two  different  tim^s.  In 
construing  and  applying  a  statute  we  cannot  rely  upon  the  declared  object 
of  its  promoters,  however  much  it  may  be  common  knowledge.  But  it  is 
a  consideration  that  cannot  be  ignored,  that  the  general  scope  of  this  Act 
is  in  accordance  with  its  promoters'  declared  object.     And  I  do  not  think 
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that  there  is  much  doubt  that  the  intention  ami  expectation  of  the  Legisla- 
ture was  so  also. 

On  the  other  hand  the  Crown  maintain  that,  whatever  the  object  of 
the  Act,  the  result  of  its  provisions  is  to  tax  the  difference  between  a  real 
value  and  a  mere  statutory  conception  or  fictitious  value.  It  may  be  so, 
for  the  provisions  of  the  Act  are  wrapped  up  in  such  a  cloud  of  words  that 
it  is  quite  possible  that  they  may,  if  literally  read,  achieve  a  result  not 
dreamt  of  by  those  who  framed  the  statute. 

The  important  figures  in  the  case,  following  the  order  of  the  Act  of 
1910,  are  these  : — 

(1)  Original  gross  value  as  at  30th  April,  1909     405 

(2)  Original  full  site  value 25 

Consequent  difference  between    original    gross    and 

original  full  site  value           380 

Capitalised  value  of  feu-duty 5 

(3)  Original  total  value         iOO 

(4)  Original  site  value           20 

(5)  And  consideration  for  transfer  on  sale  at  9th  June, 

1911  650 

As  admittedly  there  had  been  no  expenditure  between  1909  and  1911 
on  the  property,  the  Inland  Revenue  Commissioners  took  the  site  value  on 
the  occasion  of  sale  to  be  the  consideration  for  sale,  less  the  difference 
between  original  gross  and  original  full  site  value,  or  £650  —  £380=£270. 
In  this  they  are  clearly  wrong,  and  can  only  defend  themselves  by 
construing  the  word  "  like,"  occurring  at  the  end  of  Section  2  (2),  as 
equivalent  to  "  same."  I  do  not  delay  by  examining  this  contention 
further,  but  merely  say  that,  in  my  opinion,  where  the  statute  says  "like  " 
it  means  "like"  and  not  "  same."  But  this  only  disposes  of  a  fringe  of 
the  question  at  issue. 

Another  incidental  point  may  similarly  be  dealt  with  at  once. 

John  Walker,  the  owner,  died  on  10th  January,  1911. 

The  property  was  sold  by  his  widow  to  her  husband's  brother,  James 
Burns  Walker,  on  9th  Jnne,  1911,  at  £650. 

The  provisional  valuation  was  not  served  (on  John  Walker's  widow) 
tiU  after  John  Walker's  death,  and  as  it  was  not  objected  to  it  became 
final.  But  meantime  the  value  of  the  property  had  been  returned  for 
estate  duty  at  £400,  and  it  is  said  that  that  value  was  accepted  by  the 
Inland  Eevenue  district  valuer  on  the  understanding  that  it  should  form 
the  basis  of  the  different  values  under  the  Finance  (1909-10)  Act,  1910. 
That  seems  in  a  sense  to  have  been  the  case.  But  its  effect  could  only  be 
to  fix  £400  as  the  value  for  the  provisional  and  final  original  valuation  as 
at  30th  April,  1910,  and  for  the  increment  duty  accruing  on  John  Walker's 
death  on  10th  January,  1911.  And  that  effect  it  has  received.  It  could 
not  regulate  the  value  for  increment  duty  on  the  occasion  of  sale  on 
9th  June,  1911,  even  if  the  valuer  had  been  made  aware  of  the  trans- 
action, which  he  denies.  JFor  he  had  no  authority  to  accept  it  as  such  in 
the  circumstances,  and  I  am  satisfied  did  not  do  so. 

This  contention  of  the  widow  may  therefore  be  at  once  disposed  of. 


Mrs.  Walker  was  dissatisfied  with  the  assessment  of  the  increment 
value  by  the  Commissioners  on  occasion  of  the  sale,  and  appealed.  A 
reference  was  accordingly  made  under  the  statute  to  Mr.  Thomas  Binnie, 
who  has  reduced  the  occasional  site  value  to  £70  and  consequently  the 
increment  value  to  £50,  being  £70—20.  Against  his  award  the  Inland 
Revenue  Commissioners  have  appealed  to  this  Court. 

The  ground  of  Mrs.  Walker's  contention  for  reduction  is  thus  stated  by 
her,  viz.,  that  the  consideration  of  £6^0  paid  by  James  Burns  Walker  was 
not  paid  merely  for  the  property  as  a  marketable  subject,  and  was  indeed 
greatly  in  excess  of  the  value  of  the  property  in  open  market  at  9th  June, 
1911  ;  that  in  paying  this  price  James  Bums  Walter  was  actuated  partly 
by  sentiment,  partly  by  consideration  for  his  brother's  widow  and  family, 
and  partly  by  fear  of  disturbance.  As  regards  the  latter,  it  is  the  case  that 
he  was  advanced  in  life,  and  actually  died  pending  the  reference,  and  that 
he  had  for  a  great  number  of  years,  as  many  as  thirty,  I  think,  occupied 
the  premises,  partly  as  his  dwelling-house  and  partly  as  the  shop  in  which 
he  carried  on  his  business  of  draper.  And  Mrs.  Walker  maintained  that, 
on  a  sound  construction  of  the  Act,  Section  25  (4)  (d),  a  deduction  fell  to 
be  made  from  the  consideration  on  sale  to  James  Burns  Walker,  in  respect 
of  goodwill  or  other  matter  personal  to  him  as  occupier. 

This  contention  Mr.  Biunie  has  sustained,  and  has  accordingly  reduced 
the  occasional  site  value  as  above  stated.  The  grounds  on  which  Mr. 
Binnie  had  based  his  conclusion,  and  the  data  on  which  he  had  reached 
his  figures,  not  being  quite  clear  from  the  case  as  originally  presented,  we 
asked  Mr.  Binnie  to  supply  us  vrith  further  information.  This  we  now 
have,  and  are  enabled  to  dispose  of  the  case. 

The  original  values  have  been  finally  and  irrevocably  fixed  under  the 
statutory  procedure.  Mr.  Binnie  considered  that  they  were  considerably 
under  the  true  value  as  at  the  statutory  date.  But  he  states  this  opinion, 
not  as  in  any  way  seeking  to  disturb  the  datum  level  of  values  provided 
by  the  Act,  but  merely  as  explaining  part  of  his  own  subsequent  valuation. 

It  is  necessary,  then,  to  consider  carefully  the  statutory  method  of 
arriving  at  occasional  site  value.  The  Act  Section  2  (2)  says  that  it  shall 
be  taken  to  be  the  value  of  the  consideration  for  transfer  on  sale,  that  is 
the  purchase  price,  subject  to  the  like  deductions  as  are  made  under 
Section  25  (4)  for  the  purpose  of  arriving  at  the  original  site  value  from 
the  total  value.  Section  25  (4)  enumerates  these  deductions,  reading  only 
those  with  which  this  case  is  concerned,  thus  : — 

"  {a)  The  same  amount  as  is  to  be  deducted  for  the  purpose  of  arriving 
"  at  full  site  value  from  gross  value  "  ;  and 

'•  (d)  Any  part  of  the  total  value  which  is  proved  to  the  Commis- 
"  sioners  to  be  directly  attributable  ....  to  goodwill  or  any 
"  other  matter  which  is  personal  to  the  owner,  occupier,  or  other 
"  person  interested.for  the  time  being  in  the  laud." 

These  two  deductions  must  be  taken  separately. 

The  first  deduction  is,  divesting  the  statutoiy  provision  of  its  circuity, 
simply  the  difference  between  gross  value  and  full  site  value,  or  the  differ- 
ence between  the  hypothetical  market  value  of  the  subject  as  it  stands  at 
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the  time  and  the  hypothetical  market  value  of  the  bare  site— that  is,  in 
popular  language,  its  "  prairie  value."  This  difference  is  really  not  so 
much  the  value  of  the  buildings,  kc,  on  the  site  per  se,  as  the  value  added 
to  the  bare  site  by  the  buildings  and  other  structures  on,  in,  or  under  the 
surface,  which  are  appurtenant  to  or  used  in  connection  with  any  such 
liuildings,  and  of  growing  timber,  &c.— that  is,  the  value  added  to  the  bare 
building  ground  by  man's  expenditure  of  money  and  labour.  The  statute, 
Section  25  (2),  talks  as  if  this  is  to  be  estimated  as  a  deduction  to  be  made 
from  grass  value  to  arrive  at  full  site  value,  and  Section  25  (4)  (a)  talks  of 
it  as  the  amount  to  be  deducted  for  the  purpose  of  arriving  at  full  site 
value  from  gross  value.  But  there  is  no  reality  in  the  definition.  I  defy 
any  valuer  to  follow  the  theoretical  lines  laid  down  for  him  by  the 
draughtsman.  He  must  estimate  the  gross  value  and  he  must  estimate  the 
full  site  value,  things  which  he  is  competent  to  estimate,  and  the  difference 
is  this  deduction  which  he  is  not  in  a  position  to  value  otherwise  than  by 
deducting  estimated  full  site  value  from  estimated  gross  value,  but  which 
he  is  assumed  to  value  in  order  to  arrive  at  full  site  value.  And  the 
strange  thing  is  that  full  site  value  is  not  wanted,  and  is  of  no  use  except 
for  the  purpose  of  ascertaining  this  deduction;  which  is  a  thing  really 
wanted  to  be  created  for  an  ulterior  purpose,  viz.,  that  of  Section  25  (4)  (a). 
Now  the  trouble  in  foUovdng  the  statutory  direction  of  Section  25  (4)  (a) 
is  that  gross  value  was  necessarily  ascertained  under  Section  25  (1), 
when  arriving  at  original  total  value,  from  which  original  site  value 
was  deduced,  but  that,  in  the  case  of  occasional  values,  the  valuator 
is  presented  with  total  value  directly,  in  the  form  of  the  consideration 
for  the  transfer  on  sale,  and  has  not  had  to  get  at  it  by  the  process 
■of  ascertaining  gross  value.  But  if  the  letter  of  the  statute  is  to  be 
followed  the  valuer,  having  been  presented  vrith  total  value  in  the 
form  of  the  purchase  price,  which  is  a  real  thing,  must  throw  it  over, 
and  going  back  on  the  track,  must  estimate  for  himself  (Section  25  (1)), 
according  to  the  best  of  his  opinion,  the  value  of  the  fee  simple  of  the 
Hand  if  sold  at  the  time  in  the  open  market  hy  a  milling  seller  in  its  tlien 
condition,  free  from  all  burdens  and  restrictions,  and  then  also  estimate 
for  himself  (Section  25  (2))  the  value  of  the  divested  land  if  sold  at  the 
time  in.  t/ie  open  marltet  iy  a  milling  seller.  How  far  he  may  use  the 
purchase  price  as  a  guide  or  help  in  these  estimates  is  entirely  for  himself. 
Mr.  Binnie,  following  the  letter  of  the  statute,  although,  as  he  explains, 
there  has  been  absolutely  no  change  in  any  of  the  values  between  1909  and 
1911  for  sufficient  reasons  which  he  explains,  estimates  gross  value  in  1911 
■at  £475  as  against  £405  original,  and  full  site  value  at  £75  as  against 
£25  original,  and  therefore  the  difference  between  them  at  £400  as  against 
£380  original.  And  this  last  figure  of  £400  becomes  the  first,  or  (a) 
■deduction  of  Section  25  (4)  from  the  purchase  price  of  £650.  There 
'remains  £250.  He  next  considers  whether  anj  deduction  falls  to  be  made 
under  Section  25  (4)  {d),  whether  there  is  ground  for  such  in  fact,  and 
whether  the  deduction  is  competent  in  law.  I  think  that  the  latter 
■question  should  be  first  considered.  Mr.  Binnie  holds,  and  in  this  I  agree 
with  him,  that  the  facts  alleged  by  Mrs.  Walker  warrant  in  law  some 
deduction  in  respect  of  the  personal  element  from  the  purchase  price. 
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Any  part  of  the  purchaBe  price  which  can  be  attributed  to  such  con- 
siderations as  have  been  advanced  by  the  original  owner's  widow  appeai-s 
to  me  to  be  exactly  what  is  intended  to  be  covered  by  this  branch  of  the 
subsection.  I  pass  over  the  suggestion  of  the  charitable  intentions  of 
Mr.  James  Burns  Walker  towards  his  brother's  family  as  perhaps  sonie- 
what  fanciful  and  intangible.  But  goodwill  and  the  avoidance  of  dis- 
turbance, which  is  but  another  phase  of  goodwill  viewed  from  a  special 
standpoint,  are  neither  fanciful  nor  intangible,  and  if  part  of  the  price 
is  attributable  to  these  considerations,  it  forms,  in  my  opinion,  a  good 
deduction  in  terms  of  Section  25  (4)  (<?).  It  is  part  of  the  total  value 
directly  attributable,  not  to  the  site,  but  to  a  matter  which  is  personal  to 
the  occupier.  If,  taking  the  figure  of  the  sale  in  1911,  an  apparent  rise 
in  site  value,  as  compared  with  1909,  from  £20  to  £250,  is  established, 
where  no  such  increase  has  occurred  in  reality,  and  if  this  apparent  rise  is 
attributable  to  a  matter  personal  to  the  occupier,  it  results  that  if  the 
increment  value  duty  is  to  be  calculated  on  such  apparent  increment  the 
revenue  is  taking  toll,  not  of  an  increment  in  site  value,  but  of  something 
quite  difEerent,  which  the  statute  never  meant  to  be  taxed.  This  deduction 
is  therefore,  I  think,  within,  and  properly  within,  the  terms  of  the  sub- 
section. 

If  so,  what  part  then,  of  the  total  value  or  purchase  price,  if  any,  is 
directly  attributable  to  this  matter  ?  It  has  been  contended,  and  I  am 
aware  that  my  brother  Lord  CuUen  so  holds,  that  there  is  neither  proof 
that  any  such  consideration  entered  into  the  purchase  price,  nor  of  the 
proportion  to  be  attributed  to  it.  Unfortunately  we  have  here  no  direct 
proof,  owing  to  the  death  of  Mr.  James  Burns  Walker  pending  the 
reference  to  Mr.  Binnie.  But  we  have  circumstances,  in  the  first  place, 
in  which  such  an  additional  price  for  goodwill,  or  avoidance  of  dis- 
turbance, was  reasonably  to  be  presumed,  because  the  conditions  precedent 
to  it  existed,  and,  in  the  second  place,  a  substantial  part  of  the  price  not 
accounted  for,  and  so  substantial,  nearly  50  per  cent,  above  Mi'.  Binnie's 
well- supported  estimate  of  true  value,  that  it  cannot  be  atti'ibuted  to  mere 
difference  of  opinion  between  valuers,  but  has  to  be  accounted  for.  Was 
Mr.  Binnie  bound  to  assume  that  Mr.  James  Burns  Walker  simply  made 
a  gi'oss  mistake  in  the  value  of  the  property  which  he  had  so  long 
occupied,  or  was  hopelessly  ill  advised,  when  Mr.  Binnie  had  before  him 
the  tangible  fact  of  Mr.  James  Burns  Walker's  double  occupation  of  the 
subjects,  both  as  a  residence  and  as  a  place  of  business  ?  Mr.  Binnie 
states  that  he  was,  after  full  consideration,  satisfied  that  as  matter  of  fact 
in  paying  the  purchase  price  of  £650  James  Burns  Walker  was  actuated 
by  some  one  or  other  of  the  considerations  alleged  by  the  original 
appellant.  I  am  not  prepared  to  disagree  with  him,  for  I  think  that 
the  inference  was  one  of  fact  which  he  was  entitled  to  make,  and  which 
I  should  have  made  myself  bad  I  been  in  his  position.  So  much  in  the 
application  of  the  provisions  of  this  Act  is  committed  to  the  opinion  and 
discretion  of  valuer  and  referee,  that  I  do  not  think  that  this  Court  is 
justified  in  calling  on  them  to  show  that  they  had  absolute  legal  proof, 
which  would  satisfy  a  court  of  law,  of  every  consideration  on  which  they 
proceeded. 
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In  the  next  place  I  think  that  it  was  quite  competent  for  Mr.  Einnie, 
if  he  was  satisBed  that  such  reason  for  the  excesBive  price  existed,  and 
had  no  proof  of  the  precise  amount  actually  attributed  to  it  by  the  pur- 
chaser, to  put  his  own  value  upon  it.  His  function  under  the  Act  is  to 
put  values  on  things  according  to  his  own  judgment.  Nay,  I  would  say 
that,  even  if  he  had  had  such  proof,  he  was  equally  bound  to  put  his  own 
value  upon  it.  Neither  the  evidence  of  the  purchaser  that  he  did  put  a 
definite  amount,  nor  the  express  attribution  of  a  portion  of  the  price  in  the 
contract,  of  sale  or  conveyance,  would  have  precluded  the  Inland  Eevenue 
from  requiring  Mr.  Binnie  to  apply  his  mind  to  the  real  a,mount  or  value 
of  the  consideration. 

I  think,  therefore,  that  Mr.  Binnie  has  properly  disposed  of  this  case 
by  proceeding  to  put  a  value  on  the  consideration  in  question  in  the 
best  way  he  could.  I  do  not  think  that  it  was  necessary  for  him  to 
disclose  the  mental  process  which  he  went  through  in  arrivino-  at  his 
figures.  But  he  has  done  so,  and  I  cannot  find  fault  with  it.  He  says  : 
"  I  consider,  assuming  such  a  deduction  competent  in  law,  that  the  sum  of 
"  £180  should  be  allowed  in  respect  thereof.  For  the  reasons  stated 
"  above,  I  was  not  able  to  arrive  directly  at  the  sum  just  mentioned  ;  I  could 
"  only  aiTive  at  it  by  ascertaining  to  the  best  of  my  ability  the  market 
"  value  of  the  subjects,  and  then  taking  the  difference  between  this  and 
"  the  consideration  on  sale  as  necessarily  the  proportion  of  the  considera- 
"  tion  on  sale  given  for  the  personal  element,  the  figures  of  the  calculation 
"  being — 

•'  Consideration  on  sale  650 

"  Less   market   value   of   property    at   8th    June,    1911, 

"  estimated  by  me  at      470 

"Leaving         £180 

"  as  the  proportion  of  the  consideration  on  sale  given  for  the  personal 
"  element." 

I  prefer  this  ground  of  judgment.  But  Mr.  Binnie  has  suggested 
another,  viz.,  that  if  he  is  not  entitled  to  make  any  deduction  for  the 
alleged  personal  element,  and  is  bound  to  hold  that  the  whole  sum  of  £650 
must  be  attributed  entirely  to  site  and  buildings,  he  must  then  consider 
whether  the  buildings  as  well  as  the  site  have  not  had  their  share  in  the 
appreciation.  I  am  entirely  with  him  in  the  view  that  increase  or  decrease 
in  value  cannot  all  be  attributed  to  site.  I  can  conceive  of  cases  in  which, 
viewed  from  the  point  of  view  of  market  value,  the  bare  land,  as  building 
ground,  may  not  have  increased  in  value,  and  yet  the  subjects  as  a  whole 
may  have  increased,  and  that  even  though  in  the  interim  nothing  has  been 
spent  ou  the  extension  or  improvement  of  the  buildings.  In  fact,  the 
demand  which  regulates  market  price  may  from  time  to  time  create  any 
amount  of  permutation  between  the  relative  proportions  attributable  to 
land  and  to  buildings.  But  where,  as  here,  there  has  been  an  increase  so 
extravagant  that  it  is  impossible  to  attribute  it  to  the  intrinsic  increase  in 
value  of  the  combined  subject  in  open  market,  I  think  that  it  would  be  an 
improper  application  of  the  Act  empirically  to  proceed  to  divide  the 
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increase  between  land  and  buildings  which  do  not  justify  it,_ where  there 
is  as  here,  another  and  satisfactory  mode  of  accounting  for  it.  In  other 
circumstances  the  alternative  course  taken  by  Mr.  Binnie  might  be 
necessary. 

Mr.  Binnie  explains  that  his  third  finding  fixing  the  site  value 
on  the  occasion  at  £70  was  arrived  at  by  taking  the  ^ 

Consideration  on  sale       

And  deducting  for  buildings      *00 

xVnd  for  matter  personal  to  James  Burns  Walker       ...       180 

Leaving  as  site  value  on  the  occasion ^"^^ 

I  think,  for  the  reasons  above  stated,  that  this  finding  was  correct  and 
should  be  affirmed,  but  I  think  that  Mrs.  Walker  was  entitled  to  the  full 
expenses  of  her  appeal  to  Mr.  Binnie,  and  that  she  is  entitled  as  respondent 
to  her  expenses  in  the  case  before  this  Court. 

LOBD  Salvbsen  ■  The  question  in  this  case  relates  to  the  increment 
value  duty  on  a  small  property  situated  in  Dairy.  The  material  facts 
which  are  stated  by  the  Referee  are  as  follows  :  The  late  John  Walker, 
the  owner  of  the  property,  died  on  10th  January,  1911.  The  property 
consists  of  a  piece  of  ground  extending  to  about  300  square  yards,  with 
a  frontage  of  54  feet  to  New  Street.  On  this  site  there  is  a  house,  the 
lower  storey  of  which  was  occupied  as  a  draper's  shop,  the  occupier  being- 
Mr.  James  Burns  Walker,  a  brother  of  the  late  owner.  He  had  long 
occupied  the  shop  in  which  he  carried  on  his  business,  and  resided  in  the 
upper  floor  of  the  building.  He  paid  £38  annually  of  rent  for  his 
premises.^  The  only  burden  on  the  property  is  a  feu-duty  of  5s. 

On  6th  March,  1911,  the  value  of  the  property  was  returned  for 
estate  duty  purposes  by  the  appellant,  as  execnti-ix  of  her  husband,  at 
£400,  and  on  9th  August,  1911,  that  value  was  accepted  by  the  Inland 
Revenue  district  valuer.  A  provisional  valuation  as  at  30th  April,  1909, 
under  the  Finance  Act,  1910,  was  served  upon  the  appellant  on  30th 
August,  1911  ;  and,  as  no  appeal  was  entered,  this  provisional  valuation 
hae  become  final.  The  only  material  figures  therein  contained  ai-e  i 
(1)  £400,  the  original  total  value  ;  and  (2)  £20,  the  original  assessable 
site  value,  the  difference  representing  the  value  of  the  buildings.  The 
property  had  in  the  meantime  been  sold  in  June,  1911,  to  the  occupier, 
Mr.  James  Burns  Walker,  for  a  sum  of  £650 — no  capital  expenditure 
having  been  made  upon  the  property  during  the  period  from  30th  April, 
1909,  to  8th  June,  1911.  The  Referee  is  of  opinion  that  there  has  been 
no  material  alteration  in  the  value  of  property  in  Dairy  between  these 
dates  ;  but  he  thinks  that  the  property  was  undervalued  in  the  provisional 
valuation,  and  that  it  ought  to  have  been  valued  at  £470,  £400  of  which 
would  be  attributable  to  the  buildings  and  £70  to  the  site.  (As  the 
capitalised  value  of  the  feu-duty  remains  constant  in  the  calculations,  I 
leave  it,  for  the  sake  of  simplicity,  entirely  out  of  count.)  He  was 
accordingly  of  opinion  that  the  site  had  increased  in  value  as  compared 
with  the  provisional  valuation  by  the  sum  of  £50,  and  that  increment 
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value  duty  was  leviable  upon  this  sum.  The  Commissioners  of  Inland 
Revenue,  on  the  other  hand,  claim  that  the  difiference  between  the  sum 
actually  paid  for  the  property,  namely,  £660,  and  the  value  of  the  build- 
ings as  fixed  in  the  provisional  valuation,  £380,  must  be  treated  for  the 
purposes  of  the  Act  as  the  value  of  the  site  ;  and  that  duty  accordingly 
falls  to  be  paid  upon  £270,  less  £20,  the  original  site  value. 

Before  disposing  of  the  appeal  we  thought  it  necessary  to  obtain  some 
further  facts,  and  these  have  been  stated  by  the  Referee  in  an  additional 
report.  He  holds  that  the  difference  between  the  price  actually  paid  and 
his  valuation  of  the  market  value  of  the  subjects,  namely,  £180,  must  be 
attributed  to  considerations  personal  to  the  purchaser,  in  which  case  the 
increment  value  of  the  site  would  be  the  £50  arrived  at  by  him.  If,  on 
the  other  hand,  £650  is  to  be  treated  as  the  market  value  of  the  subjects, 
then  he  holds  that  the  value  of  tbe  buildings  must  be  regarded  as  £552 
and  the  site  as  £98  :  from  which  latter  sum  the  original  site  value  of  £20 
falls  to  be  deducted,  leaving  the  increment  value  of  the  site  £78. 

The  controversy  between  the  parties  turns  on  the  construction  of 
Sections  2  and  25  of  the  Finance  Act,  1910.  The  former  section  contains 
the  leading  provision,  which  is  in  these  terms  :  "  For  the  purposes  of  this 
"  part  of  this  Act  the  increment  value  of  any  land  shall  be  deemed  to  be 
"  the  amount  (if  any)  by  which  the  site  value  of  the  land,  on  the  occasion 
"  on  which  increment  value  duty  is  to  be  collected  as  ascertained  in  accord- 
"  ance  with  this  section,  exceeds  the  original  site  value  of  the  land  as 
"  ascertained  in  accordance  with  the  general  provisions  of  this  part  of  this 
"  Act  as  to  valuation."  Accordingly,  if  the  site  value  has  remained 
constant  or  has  diminished,  no  increment  value  duty  would  prima  facie 
appear  to  be  leviable.  The  same  section  goes  on  to  provide :  "  (2)  The 
"  site  value  of  the  land  on  the  occasion  on  which  increment  value  duty  is 
■"  to  be  collected  shall  be  taken  to  be  (a)  where  the  occasion  is  a  transfer 
"'  on  sale  of  the  fee  simple  of  the  land  the  value  of  the  consideration  for 
"  the  transfer." 

There  is  also  a  provision  (d)  which  may  have  a  bearing  on  the  con- 
struction of  Section  25,  to  the  effect  that  where  the  occasion  is  a  periodical 
occasion  on  which  the  duty  is  to  be  calculated  in  respect  of  the  fee  simple 
of  any  land,  the  total  value  of  the  land  on  that  occasion  falls  to  be  estimated 
in  accordance  with  the  general  provisions  as  to  valuation.  There  follows 
a  qualification  which  is  applicable  to  the  whole  of  Subsection  2,  and  which 
is  expressed  in  these  terms  :  "  Subject  in  each  case  to  the  like  deductions 
•'  as  are  made  under  the  general  provisions  of  this  part  of  this  Act  as  to 
"  valuation  for  the  purpose  of  arriving  at  the  site  value  of  land  from  the 
■"  total  value." 

On  referring  to  Section  25,  which  contains  the  regulations  as  to  valua- 
tion, one  finds  thaj;  the  gross  value  of  land  is  defined  as  the  amount  which 
the  fee  simple  of  the  land,  if  sold  at  the  time  in  the  open  market  by  a 
willing  seller  in  its  then  coodition,  free  from  incumbrances,  might  be 
expected  to  realise.  Similarly  the  full  site  value  of  the  land  is  defined  as 
meaning  the  amount  which  remains  after  deducting  from  the  gross  value 
of  the  land  the  difference  between  that  value  and  the  value  which  the  fee 
■simple  of  the  land,  if  sold  at  the  time  in  the  open  market,  might  be  expected 
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to  realise  if  the  land  were  divested  of  any  buildings  and  other  structures  ; 
and  the  total  value  of  land  is  the  gross  value  after  deducting  the  capitalised 
value  of  any  incumbrances.  Subsection  4  proceeds  to  define  the  assessable 
site  value,  which  in  the  case  before  us  is  defined  as  being  the  total  value 
after  deducting  the  value  of  buildings  or  other  structures,  as  in  Sub- 
section 2,  and  "  (d)  Any  part  of  the  total  value  which  is  proved  to  the 
"  Commissioners  to  be  directly  attributable  to  ...  .  goodwill  or  any 
"  other  matter  which  is  personal  to  the  owner,  occupier,  or  other  person 
"  interested  for  the  time  being  in  the  land." 

These  being  the  provisions  which  we  have  to  construe,  and  which  are 
necessarily  complex  in  form,  because  of  the  infinite  variety  that  must  exist 
in  the  quality  of  heritable  subjects,  the  problem  here  is  to  apply  them  to 
what  is  a  comparatively  simple  case,  always  keeping  in  view  the  leading 
principle  of  the  Act  that  the  duty  falls  only  to  be  levied  on  the  increment 
of  site  value.  Here  we  have  property  belonging  in  fee  simple  to  the  owner 
and  having  only  two  elements  of  value,  namely,  the  value  of  the  site  and 
the  value  of  the  buildings  upon  it.  This  property  was  sold  by  a  willing 
seller  to  a  willing  purchaser;  a,ni  prima  facie  such  a  sale,  whether  the 
result  of  a  private  transaction  or  of  a  public  roup,  is  the  market  value  of 
the  whole.  To  what  extent  that  market  value  is  contributed  to  by  the 
value  of  the  buildings  must  always  be  a  matter  of  valuation  ;  and,  if  there 
be  no  other  considerations  entering  into  the  price,  the  value  which  remains 
after  deducting  the  value  of  the  buildings  represents  the  assessable  site 
value.  When  that  figure  is  compared  with  the  assessable  site  value  as 
ascertained  by  the  provisional  valuation,  you  ascertain  whether  there  has 
been  any  increment  in  value  and,  if  so,  the  amount  of  the  increment. 
Here,  however,  the  transaction  is  complicated  by  the  fact  that  there  were 
personal  considerations  which  entered  into  the  price  paid  by  the  purchaser. 
If  the  goodwill  of  the  draper's  business  had  belonged  to  the  seller  and  had 
been  included  in  the  price,  a  deduction  would  require  to  be  made  of  the 
value  of  such  goodwill  before  it  could  be  ascertained  whether  the  value  of 
the  heritable  subjects  as  a  whole  had  been  increased.  The  simplest  case 
of  all  would  have  been  if  the  parties  had  iona  fide  stated  in  the 
conveyance  the  sum  at  which  they  respectively  agreed  to  sell  and 
purchase  the  goodwill  so  far  as  that  pertained  to  the  heritage  and  was 
capable  of  being  valued  apart  from  it.  We  are  familiar  with  cases  of 
this  kind  in  dealing  with  the  sale  of  licensed  premises,  where  it  some- 
times happens  that  the  value  of  the  heritable  goodwill  exceeds  the 
value  of  the  heritable  subjects  themselves  treated  as  subjects  to  which 
no  licence  attaches.  In  the  present  case  there  were  no  elements  of 
value  belonging  to  the  seller  and  conveyed  by  him ;  but  it  is  said  that 
there  were  considerations  which  were  personal  to  the  purchaser  as 
the  occupier  of  the  shop  in  the  building.  It  was  contended  that  the 
buyer,  James  Burns  Walker,  paid  a  sum  in  excess  of  the  value  of  the 
subjects  because  of  the  affection  which  he  entertained  towards  his  brother's 
widow.  Even  if  that  could  be  ascertained  as  a  matter  of  fact,  I  do  not 
think  that  it  would  be  a  part  of  the  total  value  which  could  be  taken  into 
account  in  fixing  the  assessable  site  value  under  Section  25  (i)  (d).  But 
it  is  scarcely  the  subject  of  legitimate  conjecture,  in  a  case  where  the  facts 
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are  not  known,  that  the  buyer  took  this  method  of  making  what  was  in 
efEect  a  present  to  his  brother's  widow.  The  other  element,  however,  is  in 
a  different  position.  It  is  said'  that  the  purchaser  feared  that  if  the 
subjects  were  acquired  by  an  outsider  he  might  be  compelled  to  quit  the 
premises  in  which  he  had  for  a  long  time  carried  on  business  as  a  draper. 
This  is  a  matter  which  I  think  did  have  a  commercial  value  for  him  ; 
because  iu  the  first  place  he  would  have  to  face  the  cost  of  removal ;  and 
it  might  be  that  if  a  rival  draper's  business  was  established  in  his  old 
premises,  he  might  lose  some  of  the  business  which  depended  on  the  fact 
that  a  business  of  a  particular  kind  had  been  carried  on  there  for  many 
years.  It  was  also  an  element  which  the  seller  might  well  have  in  view 
in  demanding  a  higher  price  from  the  purchaser  than  she  would  have 
obtained  from  one  who  was  merely  buying  the  property  as  an  investment. 
It  was,  however,  in  my  opinion,  a  part  of  the  total  value  which  was 
personal  to  the  occupier.  It  was  not  personal  to  the  owner,  because  if 
the  occupier  had  died  this  element  of  value  would  have  disappeared.  But 
it  is  not  enough  to  say  that  such  an  element  might  enter  into  the  price  ;  it 
must  be  proved  that  it  in  fact  did  so.  I  think  that  is  established  by  the 
valuation  of  the  Referee  of  the  subjects  as  heritable  subjects  at  the  sum  of 
£470,  which  I  presume  is  conclusive  between  the  parties  and  is,  lu  any 
event,  well  wai-ranted  according  to  the  ordinary  principles  of  valuation. 
As  I  read  the  Referee's  findings,  these  include  a  comparison  with  neigh- 
bouring subjects  similarly  situated,  as  well  as  the  application  of  an 
appropriate  number  of  years'  purchase  to  the  actual  rental  paid  by  the 
tenant.  Had  that  rental  for  any  reason  been  less  than  the  rental  of 
similar  subjects  in  the  neighbourhood,  a  valuation  based  solely  upon  it 
would  have  been  misleading.  But  the  Referee  expressly  finds  that  the 
figures  on  which  he  proceeds  were  supported  by  transactions  in  the 
neighbourhood  quoted  to  him  by  the  valuers  of  the  Inland  Revenue.  I 
think,  accordingly,  that  the  Referee's  conclusion  in  fact  that  £180  of  the 
price  actually  paid  represented  an  element  of  value  which  was  personal  to 
the  purchaser  was  legitimate,  and  that  accordingly  the  site  value  on  the 
occasion  has  been  properly  fixed  at  the  sum  of  £70. 

Even  if  this  were  not  so — and  we  were  obliged  to  take  the  case  on  the 
footing  that  there  was  no  personal  element  which  entered  into  the  price — 
the  result,  in  the  view  that  I  take,  would  not  be  substantially  difi'erent. 
The  consideration  on  sale  would  then  represent  the  market  value  of  the 
subjects  as  such.  I  entirely  "demur  to  the  view  contended  for  on  behalf  of 
the  Inland  Revenue,  that  on  this  assumption  you  are  to  deduct  from  the 
price  exactly  the  same  sum  as  was  deducted  in  the  provisional  valuation  in 
respect  of  the  value  of  the  buildings,  where  such  buildings  have  not  been 
added  to  or  improved.  The  result,  of  course,  would  be  that  the  site  value 
would  have  appreciated  on  this  method  of  valuation  by  £250  in  the  course 
of  a  few  months,  a  figure  more  than  eleven  times  greater  than  the  valuation 
fixed  by  the  provisional  valuation,  and  that  although  the  Referee  was  of 
opinion  that  there  had  been  no  actual  appreciation,  but  that  the  site  had 
been  undervalued  to  the  extent  of  £50  in  the  prpvisional  valuation.  This 
would  be  a  result  so  divorced  from  actuality,  and  so  utterly  opposed  to  the 
leading  provision  of  the  Finance  Act  itself,  that  I  should  be  very  slow  to- 
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accept  it.  In  the  case  where  the  subjectB  as  a  whole  have  been  undervalued 
and  their  true  value  is  ascertained  on  the  occasion  of  a  sale,  I  can  see  no 
principle  upon  which  the  whole  increase  of  value  is  to  be  attributed  to  the 
site.  Where  both  site  and  buildings  have  remained  unchanged,  as  is 
found  in  the  present  case,  the  difference  may  be  attributed  either  to  an 
increase  in  the  value  of  the  buildings,  which  may  quite  well  happen  if  the 
prices  of  material  have  in  the  meantime  gone  up,  or  to  an  increase  in  the 
value  of  the  site,  as  where  there  has  been  a  gi-owing  demand  for  laud 
in  the  locality  ;  or  partly  to  the  one  and  partly  to  the  other.  Here  the 
Referee  holds  that  the  difference  is  attributable  to  the  extent  of  £172  to  an 
undervaluation  of  the  buildings,  and  to  the  extent  of  £78  to  an  under- 
valuation of  the  site.  The  latter  .sum  would  on  this  footing  be  the  sum  on 
which  increment  value  duty  falls  to  be  calculated. 

It  is  easy  to  figure  cases  in  which  the  method  for  which  the  Inland 
Revenue  contends  in  the  present  case  would  be  disastrous  to  the  Crown, 
Take,  for  instance,  the  case  of  a  warehouse  which  at  the  date  of  a  pro- 
visional valuation  was  well  let  and  which  had  for  years  been  unoccupied 
before  the  occasional  site  value  came  to  be  ascertained.  I  know  of  concrete 
■  cases  where  such  property  has  become  practically  valueless,  so  far  as  the 
buildings  are  concerned,  through  the  conditions  of  trade  having  entirely 
altered.  When  grain  was  carried  in  sailing  vessels  whose  arrival  was 
uncertain,  provision  had  to  be  made  for  the  requirements  of  the  com- 
munity by  storing  it  in  warehouses,  for  the  use  of  which  substantial  rents 
were  paid.  Now  that  similar  cargoes  are  conveyed  in  steamers  the  date  of 
whose  arrival  can  be  fixed  with  almost  mathematical  precision,  the  neces- 
sity for  storing  grain  has  to  a  large  extent  disappeared,  the  buyers'  require- 
ments being  periodically  supplied  by  fresh  arrivals  of  steamers.  The 
result  has  been  that  many  such  warehouses  have  become  practically  un- 
saleable ;  and  instead  of  adding  value  to  the  site,  perhaps  diminish  it  by 
the  necessity  of  removing  the  buildings  in  order  to  make  way  for  new  ones 
of  a  different  type.  It  would  be  absurd  in  such  a  case  to  stereotype  the 
value  of  the  building  at  the  time  when  the  sale  took  place  by  reference  to 
its  value  as  fixed  by  a  provisional  valuation  when  it  was  a  lettable  and 
valuable  commercial  subject.  An  even  sti-onger  case  would  be  where 
buildings  had  been  allowed  to  become  dilapidated  and  the  whole  value 
consisted  in  the  value  of  the  site.  Where  in  such  a  case  the  price  paid 
was  largely  in  excess  of  the  assessable  site  value  as  previously  ascertained, 
but  below  the  combined  value  of  the  site  and  buildings,  there  would  be  no 
increment  value  on  which  duty  could  be  charged,  although  in  fact  the  site 
had  doubled  or  quadrupled  in  value.  I  cannot  imagine  the  Legislature 
had  this  in  view,  nor  do  I  see  any  warrant  for  the  contention  that  the 
value  of  the  buildings,  assuming  that  they  remained  physically  the  same, 
is  always  to  be  treated  as  a  fixed  quantity  ascertainable  only  by  reference 
to  the  provisional  valuation. 

The  only  other  point  on  which  I  desire  to  offer  an  opinion  has  reference 
to  the  view  which  I  understand  is  held  by  one  of  your  Lordships,  that  the 
gross  value  of  a  particular  piece  of  land  falls,  under  Section  25,  to  be 
ascertained  by  a  valuer  irrespective  of  the  amount  at  which  the  land  has 
actually  been  sold  at  the  very  time  when  the  valuation  falls  to  be  made. 
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Tor  my  own  part  I  see  no  warrant  in  Section  25  (1)  for  such  a  view.  The 
language  is,  of  course,  general,  hecause  it  applies  to  cases  where  there  has 
been  no  actual  transaction  as  well  as  to  cases  in  which  there  has  been  a 
transaction.  In  the  former  case — as,  for  instance,  when  land  continues  to 
be  held  by  a  body  corporate  or  unincorporate — the  value  can  only  be  ascer- 
tained by  means  of  a  valuation  ;  but  when  there  has  been  an  actual  sale  in 
the  open  market,  there  is  no  need  and  no  justification  for  resorting  to  what 
is  at  best  only  an  approximate  method  of  ascertaining  the  value  in  the 
open  market.  I  cannot  appreciate  the  view  that  the  price  paid  by  the 
purchaser  here  may  have  been  the  price  fixed  by  an  unwilling  seller  and 
so  in  excess  of  the  market  value.  There  is  no  suggestion  that  the- 
appellant  was  in  any  sense  an  unwilling  seller  ;  ajid,  assuming  that  no- 
personal  considerations  entered  into  the  transaction,  I  cannot  conceive  that 
she  got  more  than  the  market  price  of  her  property.  If  so,  then  Mr. 
Binnie's  value  is,  that  of  that  market  price  £552  represents  the  value  of 
the  buildings  and  £98  the  value  of  the  site  divested  of  buildings.  On 
questions  of  value  the  Eeferee  is  primd/acle  conclusive  ;  and  it  would  be  an 
odd  result  if -we  were  required  by  the  Act,  in  arriving  at  the  assessable  value 
of  the  site,  to  deduct  from  the  gross  value  a  figure  as  representing  the  value 
of  the  buildings  which  has  been  reached  on  the  footing  that  the  market  value 
of  the  subjects  was  £180  less  than  the  price  actually  paid  by  a  willing  pur- 
chaser to  a  willing  seller.  There  may  be  anomalies  in  the  Act ;  but  I  do 
not  think  that  this  is  one  which  results  from  a  fair  construction  of  its  pro- 
visions. I, can  conceive  a  case  where,  although  the  total  amount  actually 
realised  for  a  piece  of  land  covered  with  houses  was  less  than  the  amount 
of  the  provisional  valuation,  increment  duty  would  still  be  chargeable  if, 
on  a  revaluation  of  the  buildings,  the  valuator  found  that  they  had  been 
overvalued  in  the  provisional  valuation,  or  had  greatly  depreciated  in 
value  ;  but  even  such  a  result  would  not  be  outwith  the  scope  of  the  Act, 
as  its  leading  enactment  provides  for  a  duty  being  levied  upon  any  incre- 
ment value  of  a  site,  and  it  is  this  alone  with  which  the  Act  proposes  to 
deal.  But  I  could  not  be  a  party  to  a  decision  which  would  result  in 
holding  that  when  a  Referee  has  fixed  the  value  of  the  site  at  £70  on  one 
method  of  calculation,  and  at  £98  upon  another,  we  should  nevertheless  be 
driven  to  the  conclusion  that  its  true  value  was  £270  for  the  purposes  of 
the  Act.  The  fallacy  which  I  humbly  conceive  underlies  this  view  consists 
in  assuming  that  the  value  in  the  open  market  of  the  fee  simple  of  land 
falls  to  be  ascertained,  not  by  reference  to  the  market  price  actually 
obtained,  but  by  some  calculation  as  to  what  it  would  fetch  if  it  were 
exposed  for  sale.  When  reliance  is  placed  on  Mr.  Binnie's  valuation  of 
the  buildings  on  this  property  at  the  sum  of  £400,  it  must  be  kept  in  view 
that  he  reached  this  on  the  footing  that  some  considerations  personal  to 
the  occupier  entered  into  the  price,  whereas  if  this  assumption  were 
erroneous,  he  valued  the  buildings  at  £552. 

I  have  therefore  reached  the  conclusion  that  the  Beferee  was  right  in 
holding  that  the  increment  value  duty  leviable  on  the  respondent  falls  to 
be  calculated  on  the  sum  of  £50  ;  or,  in  the  event  of  its  being  held  that 
no  part  of  the  total  value  was  attributable  to  a  matter  personal  to  the 
occupier  of  the  subjects,  on  the  sum  of  £78. 
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LOED  CuLLEN  :  The  property  in  question  in  this  case  was  the  subject 
of  valuation  in  terms  of  Section  26  of  the  Finance  (1909-10)  Act,  1910. 
The  "  total  value  "  as  at  30tb  April,  1909,  was  fixed  at  £400,  and  the 
"  assessable  site  value  "  at  £20. 

In  June,  1911,  the  property  was  sold  by  the  respondent,  Mrs.  Walker, 
to  her  brother-in-law,  James  B.  Walker,  for  £650.  James  B.  Walker  was 
the  tenant  of  the  premises,  which  consisted  of  a  dwelling-house  and  shop. 

The  Crown  now  claim  increment  value  duty  on  the  occasion  of  this 
transfer  on  sale,  and  the  question  at  issue  relates  to  the  mode  of  calcu- 
lating the  site  value  on  the  occasion  under  the  provisions  of  the  statute. 

The  subject  of  the  duty  is  denominated  (Section  1)  "  the  increment 
"  value  of  any  land,"  and  increment  value  is  to  be  deemed  to  be  "the 
"  amount  (if  any)  by  which  the  site  value  of  the  land,  on  the  occasion  on 
•'  which  increment  value  duty  is  to  be  collected  as  ascertained  in  accord- 
"  ance  with  this  section,  exceeds  the  original  site  value  of  the  land  as 
■•  ascertained  in  accordance  with  the  general  provisions  of  this  part  of  this 
"  Act  as  to  valuation." 

In  ascertaining  the  site  value  on  an  occasion  where  the  occasion  is  a 
transfer  on  sale,  the  statutory  calculation  begins  (and  it  may  also  end) 
with  the  price  paid.  Section  2  (2)  (o)  of  the  statute  enacts  that,  on  the 
occasion  of  a  transfer  on  sale,  the  site  value  of  the  land  "  shall  be  taken  to 
^'  be  .  .  .  the  value  of  the  consideration  for  the  transfer,"  subject  to 
"  the  like  deductions  as  are  made  under  the  general  provisions  of  this  part 
"  of  this  Act  as  to  valuation,  for  the  purpose  of  arriving  at  the  site  value 
"  of  land  from  the  total  value." 

Starting,  then,  with  the  price  here  paid — £650 — one  proceeds  to  con- 
sider what  are  the  allowable  deductions  from  it. 

There  is  an  allowable  deduction  mider  Section  25  (4)  (o).  It  consists 
of  "  the  same  amount  as  is  to  be  deducted  for  the  purpose  of  arriving  at 
"  full  site  value  from  gross  value."  Before  the  Referee  it  was  contended 
for  the  Crown  that  in  estimating  this  deduction  it  fell  to  be  taken  at  the 
same  figure  as  in  the  original  valuation  at  30th  April,  1909.  The  Crown 
did  not  pursue  this  contention  at  the  hearing  before  us,  and  it  appears  to 
me  to  have  been  unsound.  Section  2  allows  "  the  like  deductions."  And 
in  the  interval  between  30th  April,  1909,  and  an  "  occasion  "  which  gives 
rise  to  a  claim  for  increment  value  duty,  the  respective  values  may  have 
changed. 

In  order  to  give  effect  to  the  deduction  in  question  it  is  necessary  to 
fix,  as  at  the  period  of  the  occasion,  the  "  gross  value  "  and  the  "  full 
"  site  value."  The  difference  between  these  forms  the  amount  of  the 
deduction.  Gross  value  and  full  site  value  are  respectively  the  subject  of 
definition  in  Section  25  (1)  and  (2).  Both  definitions  hinge  on  value  in 
open  market  as  on  a  sale  by  a  willing  seller.  Now  this  standard  of  value 
is  not  necessarily  represented  by  any  price  which  is  paid.  A  price  paid 
may  be  anything.  It  may,  on  the  one  hand,  be  a  nominal  price  or  a  price 
short  of  open  market  value  to  any  extent.  It  may,  on  the  other  hand,  be 
in  excess  of  open  market  value,  as  where  an  owner,  instead  of  becoming  a 
willing  seller  in  open  market,  makes  himself  an  unwilling  seller  and 
obtains  from  a  particular  offerer  apretium  affectionis. 
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Hence  for  the  purpose  of  estimating,  in  accordance  with  their  defini- 
tions, gross  value  and  full  site  value,  as  on  the  occasion  of  a.  transfer  on 
sale,  the  price  paid  does  not  necessarily  afford  a  test  of  open  market  value. 
It  may  correspond  with  that  value  or  it  may  not.  A  valuer  will  take 
account  of  the  price  paid  ;  hut  ho  may  legitimately  hold  that  the  open 
market  value  is  a  different  amount. 

'  In  the  present  case  the  Referee,  applying  the  statutory  definitions, 
says  :  "I  am  of  opinion  that  at  8th  June,  1911,  the  date  of  the  occasion 
"  ahove  mentioned,  the  fee  simple  of  the  property,  if  sold  in  the  open 
"  market  by  a  willing  seller  in  its  then  condition,  free  from  incumbrances, 
"  and  from  any  burden,  charge,  or  restriction  (other  than  rates  or  taxes), 
"  might  have  been  expected  to  realise  £475."  This  is  his  determination 
of  gross  value  as  on  the  occasion  of  the  sale  in  question.  The  Eeferee  then 
goes  on  to  determine  the  full  site  value,  which  he  'states  at  £75.  The 
difference  between  the  gross  value  and  the  full  site  value  as  so  determined 
is  £400. 

There  are  no  materials  before  us  on  which,  in  my  opinion,  we  can  hold 
the  Referee's  said  determination  of  gross  value  and  full  site  value  as  on  the 
occasion  in  question  to  be  wrong.  The  price  paid  was  £650.  But,  as  I 
have  said,  a  price  paid  is  not  necessarily  a  test  of  open  market  value.  The 
Referee  holds  that  the  price  of  £650  was  in  excess  of  such'  open  market 
value,  and  in  this  the  respondent  agrees. 

It  would  seem  to  follow,  therefore,  that  the  amount  of  the  allowable 
deduction  under  Section  25  (4)  (a)  of  the  statute  is  £400.  If  this  sum  be 
deducted  from  the  price  of  £650  there  is  left  £250  as  being,  so  far  as  the 
calculation  has  gone,  the  site  value  on  the  occasion.  And  on  a  comparison 
of  this  figure  with  the  original  assessable  site  value — £20 — there  is  brought 
out  an  increment  value,  for  the  purposes  of  the  statute,  amounting  to  £230. 
This  is  the  sum  on  which  the  Crown  now  claims  increment  value  duty. 

If  the  above  calculation  is  in  accordance  with  the  statute,  and  if  no 
further  deductions  fall  to  be  made,  it  is  clear  that,  to  a  large  extent,  the 
increment  value  brought  out  does  not  represent  an  increase  in  actual  site 
value,  but  represents  the  excess  of  the  price  paid  over  the  open  market 
value  of  the  property.  And  it  is  urged  that  as  increment  value,  under  its 
definition  in  Section  2,  is  to  be  ascertained  by  comparing  two  "  site  values," 
such  a  result  must  be  contrary  to  the  intendment  of  the  statute.  This 
criticism  proceeds  on  the  assumption  that  the  "  site  values "  so  to  be 
compared  are  both  actual  site  values.  They  are,  however,  statutory  values, 
artificial  in  their  definition,  and  it  may  be  that  the  application  of  the 
statutory  definitions  will,  in  some  cases  at  least,  bring  out  results  which 
ai-e  also  artificial  under  the  denomination  of  increased  site  values.  Occa- 
sional site  value  here  in  question  is,  under  Section  2,  a  value  which  is  to 
be  "  ascertained  In  accordance  with  this  section."  And  a  consideration  of 
how  the  section  would  apply  to  other  and  simpler  cases  which  may  be 
figured  will,  I  think,  show  that  the  statutory  increment  value  may  be 
something  which  does  not  at  all  correspond  with  increase  of  actual 
site  value.  Let  me  suppose  the  case  of  a  bare  site  subject  to  no 
incumbrances,  burdens,  or  restrictions.  In  such  a  case  the  gross 
value,  full  site  value,   total   value,   and  original  assessable    site    value 
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would  all  be  the  same,  to  wit,  the  value  of  the  land  if  sold  in 
the  open  market  by  a  willing  seller.  And  let  it  be  supposed  that  this 
value  was  £100,  and  that  the  original  assessable  site  value  was  entered 
up  at  that  figure.  If  thereafter  the  open  market  value  of  the  site  rose 
to  £150,  and  the  owner  then  sold  it  for  £100,  say  to  his  son,  there  would 
be  no  increment  value  bearing  duty,  notwithstanding  that  there  had  been 
an  increase  of  the  actual  site  value.  Por  in  the  case  of  a  sale  the  statutory 
occasional  site  value  can  never  be  greater  than  the  amount  of  the  price 
paid  (Section  2).  Suppose,  again,  that  the  same  site  remained  stationary 
in  point  of  open  market  value  at  £100,  but  that  the  owner,  by  making 
himself  an  unwilling  seller  on  private  bargain,  was  fortunate  enough  to 
sell  the  land  to  someone  who,  for  reasons  peculiar  to  himself,  paid  a 
pretium  ajfectionis,  say,  £150.  As  there  would  be  no  room  for  any 
deductions,  this  price  of  £150  would,  under  Section  2,  be  the  site  value  on 
the  occasion,  and  there  would  result  an  increment  value  subject  to  duty, 
although,  etc  hypothesi,  there  had  been  no  increase  of  actual  site  value. 

The  conclusion,  therefore,  seems  to  me  to  be  unavoidable  that,  while 
the  tax  created  by  the  statute  might  have  been  one  to  be  levied  only  on 
increase  of  actual  site  value,  it  is  a  tax  leviable  on  an  "  increment  value  " 
which  may  or  may  not  correspond  with  increase  of  actual  site  value,  and 
which,  in  cases  like  the  present,  will  include  what  may  be  described  as  the 
windfall  to  an  owner,  arising  from  his  having  been  fortunate  enough  to 
sell  his  property  for  a  price  which  exceeds  its  open  market  value  as  on  a 
sale  by  a  willing  seller. 

Another  view,  however,  has  been  suggested  as  to  the  mode  of  calculating 
the  allowable  deduction  under  Section  25  (4)  (a)  on  the  occasion  of  a 
transfer  on  sale  such  as  the  present.  As  I  understand  it,  the  definition  of 
gross  value  in  Section  25  (1) — which  hinges  on  open  market  value — is  to 
he  discarded,  and  gross  value  is  to  be  constructed  from  the  price  paid, 
whatever  may  be  its  relation  to  open  market  value.  The  foundation  of 
this  view  is  the  provision  in  Section  2  that  the  deductions  subtractable 
from  the  price  are  to  be  the  like  deductions  as  would  have  been  subtractable 
from  total  value  had  the  calculation  been  one  for  arriving  at  original 
assessable  site  value  from  total  value ;  from  which  provision  the  true 
inference  is  said  to  be  that  the  price  is  not  merely  stated  as  the  amount 
from  which  such  deductions  may  be  taken,  but  is  stamped  with  the 
statutory  character  of  total  value  of  the  property  on  the  occasion.  And 
so  taking  the  price,  whatever  it  may  be,  as  the  statutory  total  value  on 
the  occasion,  a  corresponding  gross  value  on  the  occasion  is  to  be  con- 
structed from  it  (according  to  a  process  which  does  not  figure  in  the 
statute)  by  adding  to  the  price  the  value  of  any  incumbrances,  fixed 
charges,  or  restrictions  subject  to  which  the  property  has  been  sold 
at  that  price.  I  can  see  no  warrant  in  the  statute  for  this  view.  The 
statute  does  not  say,  or,  to  my  mind,  imply,  that  any  price  which  may 
be  paid  is  to  be  held  to  be  the  total  value  of  the  property  on  the  occasion 
according  to  its  definition  of  total  value.  What  it  says  is  that  the  price 
paid  is  to  be  primarily  deemed  to  be  the  site  value  on  the  occasion,  but  that 
there  may  be  subtracted  from  it,  in  reaching  the  increment  value  subject  to 
duty,  the  like  deductions,  if  any,  as  would  have  been  subtractable  from  total 
value  if  the  process  of  calculation  had  been  one  for  reaching  origiaal 
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assessable  site  value  from  total  value.  If  the  view  under  consideration  is 
foUovred  out  in  figures,  it  will  be  seen  that,  while  the  price  is  formally 
introduced  into  the  calculation  proposed,  it  is  allowed  no  influence 
on  the  resulting  increment  value,  and  that  the  calculation  is  one  of  no 
utility.  It  may  be  superfluous  to  present  the  calculation  in  figures.  But 
let  me  state  it.  The  Eeferee  here  estimates  the  full  site  value  on  the 
occasion  at  £75,  and,  deducting  £5  as  the  capitalised  value  of  the  fixed 
charge  of  feu-duty,  he  estimates  the  actual  open  market  value  of  the 
burdened  site  on  the  occasion  at  £70.  These  values  he  reaches  by  direct 
estimate.  The  price  paid  was  £650.  Gross  value,  according  to  the 
Referee's  determination  and  following  its  statutory  definition,  is  £475. 
This  figure,  however,  is  to  be  discarded,  and  there  is  to  be  substituted  for 
it  a  gross  value  constructed  on  the  basis  of  the  price,  conceived  as  total 
value  on  the  occasion.  This  is  to  be  done  by  adding  to  the  price  the 
capitalised  value  of  the  fixed  charge  of  feu-duty,  thus  making  gross  value 
£655.  As  full  site  value  has  already  been  determined  to  be  £75,  the 
difEerence  between  it  and  the  said  gross  value  is  £580.  This  sum, 
therefore,  is  the  amount  of  the  allowable  deduction  from  the  price  of 
£650  under  Section  25  (4)  (a).  And  on  so  deducting  it  there  remains 
£70,  which  is  just  the  Referee's  already  determined  estimate  of  the  actual 
open  market  value  of  the  burdened  site  on  the  occasion.  Thus  the  introduc- 
tion of  the  price  into  the  calculation  has  no  influence  on  the  result,  and 
the  calculation  so  based  on  it  is  meaningless. 

I  can  see  no  warrant  in  the  statute  for  the  view  that  gross  value,  on 
any  occasion  when  it  falls  to  be  estimated  for  the  purpose  of  ascertaining 
increment  value,  is  to  be  estimated  otherwise  than  in  accordance  with  its 
statutoiy  definition.  The  definition  is  based  on  the  value  of  the  property 
if  sold  in  open  market  by  a  willing  seller ;  and  a  price  paid  in  any 
particular  case  may  differ  indefinitely  from  this  standard  of  value. 

The  matter,  however,  does  not  rest  here,  for  the  respondent  claims  a 
further  deduction  under  the  provision  contained  in  the  last  part  of  Sub- 
section (4)  (d)  of  Section  25.  This  provision  permits  of  a  deduction  of 
"  any  part  of  the  total  value  which  is  proved  ....  to  be  'directly  attri- 
"  butable  to  ...  .  goodwill,  or  any  other  matter  which  is  personal  to  the 
'■  owner,  occupier,  or  other  person  interested  for  the  time  being  in  the  land." 

"  Total  value  "  is  a  value  strictly  appropriate  (by  definition^  to  the 
land  as  a  real  subject.  Logically,  therefore,  there  is  no  room  for  a 
deduction  from  it  in  respect  of  personal  matters.  But  the  deduction  is 
made  applicable,  inter  alia,  to  the  case  of  fixing  the  site  value  on  the 
occasion  of  a  transfer  on  sale,  and  under  Section  2  the  occasional  site  value 
is  to  be  taken  primarily  to  be  the  consideration  paid  for  the  transfer.  Now 
a  consideration  paid  for  such  a  transfer  may  be  a  mixed  one, — it  may  be 
given  in  respect  of  the  transfer  of  the  land  and  of  something  else.  In  such 
a  case  there  may  be  room  for  splitting  up  the  consideration  so  as  to 
eliminate  from  it  in  the  calculation  of  the  claim  for  duty  any  part  of  the 
price  which  is  not  paid  for  the  land,  to  which  alone  the  increment  value 
duty  relates.  The  statutory  definition  of  what  may  be  thus  eliminated 
(reading  "  price  "  for  "  total  value  ")  is  "  any  part  of  the  price  which  is 
"  proved  to  be  directly  attributable  to  goodwill,  or  any  other  matter  which 
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"  is  personal  to  the  owner,  occupier,  or  other  person  interested  for  the  time 
"  being  in  the  land." 

The  respondent's  contention  raises,  in  the  first  instance,  a  question  of 
fact.  She  alleges  that  the  price  of  £650  paid  by  James  B.  Walker  was 
"  greatly  in  excess  of  its  value  in  the  open  market  at  8th  June,  1911  "  ; 
and,  further,  that  "in  paying  that  price  he  was  actuated  partly  by 
"  sentiment,  partly  by  family  affection  towards  his  brother's  widow,  and 
"  partly  by  a  dread  that,  if  the  subjects  were  acquired  by  an  outsider,  he 
"  might  be  compelled  to  quit  the  premises  he  had  long  occupied  in  the 
"  property,  namely,  his  shop  in  which  he  carried  on  business  as  a  draper, 
"  and  his  dwelUng-honse." 

The  respondent  does  not  here  say  what  part  of  the  price  she  assigns 
to  the  mixed  personal  motives  ascribed  by  her  to  the  pm-chaser.  The 
Keferee  did  not  make  any  pronouncement  on  the  fact  in  the  original  case. 
But  in  his  "  further  statement "  he  says  that,  in  his  opinion,  the  price  of 
£650  was,  to  the  extent  of  £180,  paid  by  James  B.  Walker  from  the 
mixed  personal  motives  ascribed  to  him  by  the  respondent.  In  my 
opinion  the  Eeferee  had  no  sufficient  ground  for  coming  to  this  conclusion 
in  fact.  He  says  that  he  was  miable  to  get  any  statement  from  James  B. 
Walker  on  the  subject,  and  that  he  found  that  there  was  no  one  else  from 
whom  he  could  get  any  information.  And  in  these  circumstances  he 
simply  compares  the  price  of  £650  with  his  open  market  value  of  £470, 
and  assumes  that  James  B.  Walker  must  have  paid  the  difference  of  £180 
from  such  motives  as  the  respondent  ascribes  to  him.  This  appears  to  me 
to  be  an  unwarrantable  inference  in  fact.  There  is  no  room  for  more 
than  mere  conjecture  on  the  subject.  The  only  ascertained  fact  is  that 
Mr.  Walker  paid  for  the  transfer  of  the  property  a  price  of  £650,  which 
ex  conceasu  exceeded  its  open  market  value  by  £180. 

But  esto  that  it  is  to  be  taken  as  matter  of  fact  that  James  B.  Walker 
paid  £180  of  his  price  of  £650  under  the  influence  of  the  mixed  motives 
ascribed  to  him  by  the  respondent  and  by  the  Keferee,  there  remains  the 
question  of  law,  whether  this  fact  gives  room  for  a  deduction  under  the 
provision  contained  in  the  last  part  of  Subsection  (4)  (<Q  of  Section  25 
already  quoted.  The  provision  is  elastic  in  expression.  It  provides,  in 
this  connection,  for  a  price  paid  being  split  up,  and  for  the  elimination 
from  it  of  any  part  of  it  which  is  proved  to  be  directly  attributable 
to  goodwill  or  any  other  matter  which  is  personal  to  the  owner,  &c. 
On  a  construction  of  the  provision  it  appears  to  me  to  refer  to  cases 
where  a  buyer  pays  a  lump  price,  in  consideration  of  which  he  obtains 
a  transfer  of  the  land  and  also  a  transfer  or  surrender  of  something 
else  of  a  personal  character  to  which  some  ascertainable  part  of  his  lump 
price  is  "  directly  attributable  "  as  not  being  paid  for  the  land.  And  I  am 
unable  to  bring  into  this  category  any  part  of  the  price  of  £650  in  the 
present  case  which  may  have  been  paid  for  the  laud  by  James  B.  Walker 
from  a  sentiment  of  benevolence  on  his  part  towards  the  respondent  or 
from  a  fear  of  losing  his  occupancy  of  the  premises  if  he  did  not  buy  them. 

I  am  therefore  of  opinion  that  the  claim  of  the  Crown  for  increment 
value  duty  on  the  sum  of  £230  is  well  founded. 
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[HOUSE  OF  LORDS.] 

INLAND   REVENUE   COMMISSIONERS  v.  HERBERT  AND 

OTHERS. 

[May  2nd,  1913.] 

Hecemte — Increment    Value    Duty — Assessable  Site    Value — "  Minus  " 

Value. 

Under  Section  25,  Subsection  4,  of  the  Finance  (1909-10)  Act,  1910, 
the  "  assessable  site  value  "  of  land  may  be  a  minus  quantity. 

Decision  of  the  Court  of  Session  ([1912]  S.C,  9i8  ;  49  Sc.  L.R.,  699) 
reversed. 

This  was  an  appeal  by  the  Commissioners  of  Inland  Revenue  against 
an  interlocutor  of  the  Court  of  Session,  named  for  the  purposes  of  hearing 
appeals  under  the  Valuation  of  Lands  (Scotland)  Acts,  on  a  case  stated, 
by  way  of  appeal,  from  a  Referee  under  the  Finance  (1909-10)  Act,  1910. 
The  case  is  reported  [1912]  S.C,  948  ;  49  Sc.  L.R.,  699. 

The  Lord  Chancellor,  in  the  course  of  his  judgment,  said : — The 
question  which  comes  before  the  House  for  determination  in  this  appeal  is 
one  of  an  entirely  novel  character.  It  is  whether,  in  making  the  valuation 
of  the  site  value  of  land  required  to  be  made  by  the  provisions  of  the 
Finance  Act  of  1910,  for  the  purposes  of  the  new  Land  Taxes  which  the 
Act  imposes,  the  original  assessable  site  value  which  has  to  be  ascertained 
may  be  shown  as  a  minus  quantity.  The  argument  for  the  Grown,  which 
was  appellant,  is  in  substance  that  while  it  is  admitted  that  the  site  value 
which  is  the  subject  of  these  taxes  must  always  be  a  real  element  in  the 
actual  value  of  the  land,  the  statutoiy  calculations  in  which  that  real 
element  appears  may,  with  u.  view  to  the  measurement  of  its  subseciuent 
increase,  have  to  express  it  in  an  appropriate  valuation  account,  under  the 
guise  of  a  minus  figure,  just  as  might  be  the  case  in  measuring  with  a 
Centigrade  thermometer  the  rise  from  a  temperature  below  the  freezing 
point.  It  is  therefore  said  that  while  this  mode  of  measurement  appears 
artificial,  and  may  present  the  original  site  value  under  the  form  of  a 
negative  quantity,  it  is  not  really  different  from  the  procedure  of  a  sur- 
veyor who  measures  the  difference  between  quantities  below  and  above  a 
datum  line,  arbitrarily  selected  for  convenience  in  reckoning  and  that  it  is 
a  way  occasioning  no  injustice  of  ascertaining  a  factor  required  for  the 
measurement  of  the  actual  and  positive  value  which  is  to  be  the  subject  of 
taxation. 

By  the  respondents,  on  the  other  hand,  it  is  contended  that,  reading  the 
statute  as  a  whole,  it  appears  that  what  is  called  in  it  original  assessable 
site  value  must  always,  if  it  exists  at  all,  be  shown  as  an  actual  and 
positive  amount.  And  it  was  pointed  out  that  in  one  case,  at  all  events, 
the  statute  in  terms  directs  a  reduction  to  be  made  of  10  per  cent,  of  the 
site  value,  a  redaction  which  would  be  nugatory  and  impossible  if  that 
value  could  be  shown  as  a  minus  amount. 

His  Lordship,  having  mentioned  the  duties  leviable  under  the  Finance 
Act  of  1910,  continued  :  The  duty  of  a  Court  of  Law  is  simply  to  take  the 
statute  it  has  to  construe  as  it  stands,  and  to  construe  its  words  acccording 
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to  their  natural  significance.  While  reference  may  be  made  to  the  state  of 
the  law,  and  the  material  facts  and  events  with  which  it  is  apparent  that 
Parliament  was  dealing,  it  is  not  admissible  to  speculate  on  the  probable 
opinions  and  motives  of  those  who  framed  the  legislation,  excepting  in  so 
far  as  these  appear  from  the  language  of  the  statute.  That  language 
must,  indeed,  be  read  as  a  whole.  If  the  clearly  expressed  scheme  of  the 
Act  requires  it,  particular  expressions  may  have  to  be  read  in  a,  sense 
which  would  not  be  the  natural  one  if  they  could  be  taken  by  themselves. 
But  subject  to  this  the  words  used  must  be  given  their  natural  meaning, 
unless  to  do  so  would  lead  to  a  result  which  is  so  absurd  that  it  cannot  be 
supposed,  in  the  absence  of  expressions  which  are  wholly  unambiguous,  to 
have  been  contemplated. 

After  referring  to  the  definitions  in  the  Finance  Act,  1910,  and  the 
directions  therein  as  to  the  ascertainment  of  values,  his  Lordship  con- 
tinued : — 

It  is  obvious  that  the  aggregate  amount  of  these  deductions  may  exceed 
the  total  value  as  the  Act  defines  it.  The  value  of  the  buildings  and  other 
structures  and  of  the  trees  on  the  land  may  be  great  in  proportion  to  the 
total  value,  and  so  may  the  amount  of  the  expenditure  which  is  directed  to 
be  allowed  for.  The  result  may  easily  be  that  the  person  making  the 
calculation  will  have,  after  ascertaining  this  aggregate  amount,  to  bring 
out  the  balance  of  assessable  site  value  as  a  minus  quantity.  On  this  the 
language  of  Section  25  appears  to  me  to  be  imperative  and  quite  clear,  and 
to  afford  no  room  for  uncertainty. 

And  when  I  look  back  to  Section  2,  which  deals  with  increment  value, 
it  seems  to  me  that  this  conclusion  leads  to  no  difficulty.  Por  the  incre- 
ment value  directed  to  be  taxed  is,  as  I  have  already  pointed  out,  simply 
the  difference  between  present  and  past  site  value,  and  this  difference  is  as 
real  and  easily  measured  when  one  of  the  quantities  is  minus  as  when  both 
are  plus.  Julius  Csesar  was  born  in  100  B.C.  and  died  in  44  B.C.  The 
period  of  his  lifetime  is  not  on  that  account  less  real  nor  does  the  circum- 
stance that  it  commenced  before  the  Christian  era,  in  a  time  the  lapse  of 
which  is  consequently  reckoned  by  minus  numbers,  make  the  aggregate  of 
years  between  then  and  the  present  time  the  less  real.  The  temperatures 
below  the  freezing  point,  which  is  indicated  by  zero  on  the  Centigrade 
thermometer  are  shown  as  minus  figm'es,  but  a  rise  in  such  temperatures  is 
not  the  less  actual  because  it  is  measured  negatively. 

And  so  in  the  case  of  increment  duty,  the  duty  in  relation  to  which  the 
valuation  called  in  question  in  the  controversy  before  us  becomes  of 
practical  importance,  there  is  no  difficulty.  The  growth  in  value  which 
is  marked  out  for  taxation  is  not  rendered  the  less  real  because  of  the 
method  prescribed  for  its  measurement.  What  the  Act  appears  to  con- 
template is  that  the  actual  growth  is  to  be  taxed,  and  it  lays  down  how 
the  amount  of  this  growth  is  to  be  expressed.  If,  as  has  been  argued,  it  is 
wrong  to  enter  a  minus  amount  in  the  balance  sheet  which  the  vainer  has 
to  make  out,  the  consequence  must  be  that,  notwithstanding  that  there 
has  been  an  actual  increase,  measured  by  the  difference  between  a  minus 
figure  and  nothing,  the  starting  point  of  this  increase  must  be  struck  out, 
and  the  original  site  value  entered  in  all  cases  as  nothing. 

Such  a  result  would  lead  to  great  injustice.     Suppose  two  houses  side 
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by  side  in  a  street  where  the  site  values  were  exactly  the  same  originally, 
and  had  increased  equally,  and  that  in  the  case  of  one  of  them  a  lump 
sum  price  had  been  paid  so  that  there  was  a  small  feu-duty,  or  none  at  all, 
while  in  that  of  the  other  the  feu-duty  was  substantial.  The  assessable 
site  value  might  appear  as  a  minus  quantity  in  the  latter  case,  and  as  a 
positive  quantity  in  the  other.  This  would  make  no  difference  in  the 
estimation  of  increment  duty  as  chargeable  on  a  rise  in  site  value  which 
was  actually  equal  in  both  cases.  But  if  in  the  latter  case  the  original  site 
value  were  entered  as  nothing,  the  result  would  be  that  the  increase  in  the 
site  value  of  the  second  house  would  be  made  to  appear  as  less  than  in  the 
case  of  the  first,  simply  because  there  was  a  substantial  feu-duty.  And 
yet  there  was  really  no  difference  between  the  two  cases  excepting  in  the 
mere  form  in  which  the  price  was  paid  for  the  site  and  the  building  upon 
it.  The  seller  gets  his  lump  sum  price,  or  an  equivalent  feu-duty  in  the 
second  case,  secured  over  both  site  and  building.  In  either  alternative 
his  title  is  to  a  fixed  sum  and  to  nothing  more.  The  buyer,  on  the  other 
hand,  gets  his  site  and  building,  and  an  exclusive  title  to  any  rise  in  the 
value  of  either. 

My  Lords,  it  appears  to  me  that  the  Act  of  Parliament  is  definite  in 
its  directions,  and  that  its  scheme  is  not  ambiguous.  It  was  pointed  out 
by  Mr.  Clyde  in  the  able  argument  which  he  addressed  to  us  on  its 
construction,  that  Subsection  (5)  of  Section  3  does  not,  if  read  literally, 
harmonise  with  the  interpretation  I  have  pnt  on  the  rest  of  Part  I.  For 
it  directs  that  on  the  first  occasion  of  the  collection  of  increment  value 
duty  the  increment  value  is  to  be  deemed  to  be  reduced  by  an  amount 
eqnal  to  10  per  cent,  of  the  original  site  value,  which  must  therefore 
have  been  contemplated  by  the  draftsman  as  being  a  positive  quantity. 
That  is  true  if  the  words  are  read  literally  and  without  reference  to  the 
context.  But  an  isolated  expression  of  this  kiiid  cannot  alter  the  plain 
scheme  and  principle  of  the  whole  of  the  valuation  sections,  and  I  think 
the  subsection  in  question  becomes  harmonious  and  intelligible  if  original 
site  value  is  read  in  this  particular  case  as  meaning,  not  the  artificially 
expressed  figure  to  which  the  last  paragraph  of  the  general  definition  in 
Section  25  (4)  refers,  but  original  site  value  in  the  sense  of  what  remains 
after  deducting  from  the  amount  of  the  site  value  at  the  time  of  collection 
the  amount  which  represents  the  increase  since  the  original  valuation  of 
what  at  that  time,  however  described  in  the  valuer's  balance  sheet,  must 
have  been  contemplated  by  those  who  framed  the  statute  as,  taken  by 
itself,  an  actual  and  therefore  positive  element  in  the  value  of  the  entire 
property.  A  similar  observation  may  be  made  about  Section  17  (1)  which 
prescribes  that  undeveloped  land  duty  is  not  to  be  charged  in  respect  of 
any  land  where  the  site  value  of  the  land  does  not  exceed  £50  per  acre. 
From  the  nature  of  the  case  and  the  very  definition  of  undeveloped  land 
questions  which  may  arise  in  the  case  of  increment  duty  are  excluded,  and 
it  was  not  necessary  to  provide  for  them. 

As  soon  as  it  is  realised  that  the  deductions,  which  have  to  be  made  in 
order  to  state  the  amount  which  the  Statute  prescribes,  have  to  be  made 
equally  when  ascertaining  present  site  value  and  when  ascertaining 
original  site  value  for  the  purposes  of  increment  duty  the  obscurity 
disappears.     That  these  deductions  have  to  be  made  in  both  cases  is  plain 
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from  the  concluding  words  of  Section  2  (2)  which  gives  directions  to  that 
effect.  Those  who  framed  the  Act  have  adopted  a  method  of  working  out 
the  account  which  appears  artificial,  but  which  when  examined  carefully 
turns  out  to  be  necessary  if  the  injustice  is  to  be  avoided  which  a  different 
procedure  would  bring  about  in  such  instances  as  that  of  the  two  adjacent 
houses  to  which  I  have  referred.  The  true  view  appears  to  me  to  be  that 
the  intention  is  to  levy  the  tax  only  on  an  actual  increase  of  value,  and  that 
it  is  merely  in  order  to  measure  this  increase  that  an  arithmetical  method  is 
used  in  which  minus  unmbers  may  appear  among  other  figures. 

My  Lords,  having  arrived  at  these  conclusions  as  to  the  meaning  of 
the  valuation  provisions  of  Part  I.,  I  now  come  to  their  bearing  on  the 
appeal  before  this  House. 

The  appeal  is  brought  against  two  interlocutors  of  the  Judges  of  the 
Court  of  Sessions  named  for  the  purpose  of  hearing  appeals  under  the 
Valuation  of  Lands  (Scotland)  Acts.  By  the  first  of  these  interlocutors 
the  learned  juds;es  overruled  the  decision  of  a  Referee  appointed  under  the 
Finance  Act  of  1910,  by  which  decision  the  Referees  had  entered  the 
original  assessable  site  value  of  certain  property  vested  in  the  respondents 
as  trustees  of  George  Herbert,  deceased;  and  being  Nos.  57  to  69,  Westend 
Park  Street,  in  the  city  of  Glasgow,  as  minus  £546.  The  second  of  the 
interlocutors  under  appeal  was  consequential  ,v.id  was  a  decree  against  the 
appellants  for  costs. 

The  Referee  decided  that  the  original  assessable  site  value  was  the 
minus  sum  I  have  mentioned,  but  he  went  on  to  say,  in  the  case  which  he 
stated,  that  if  it  should  be  held  by  a  court  of  law  that  such  a  minus  value 
was  illegal  under  the  Finance  Act,  1910,  he  alternatively  determined  that 
the  original  assessable  site  value  was  nothing,  and  that  in  the  event  of  his 
first  alternative  finding  being  upheld  there  were  to  be  no  expenses,  while 
if  the  second  alternative  was  upheld  the  respondents  were  entitled  to 
expenses.  The  only  controverted  question  related  to  the  site  value,  and  as 
to  this  the  Referee  found  as  follows  : — 

& 

Gross  (original)  value  4,828 

Deductions  from  gross  value  : — Difference  between  gross 
value  and  value  of  the  fee  simple  of  the  laud  divested  of 

buildings,  trees,  &c.  4,320 

Feu-duty,  ground  annual,  or  tack-Jnty        1,053 

Original  full  site  value  „      508 

Original  total  value 3  775 

He  went  on  in  the  case  to  state  that  it  seemed  to  him  that  his  duty 
under  the  Act  was  clear.  By  Section  25  (4)  the  assessable  site  value 
meant,  he  thought,  the  total  value  after  deducting  the  same  amount  as 
was  to  be  deducted  for  the  purpose  of  arriving  at  full  site  value  from  gross 
value.     Applying  these  figures,  the  result  he  reached  was  this  :— 

£ 

Original  total  value 3  775 

Deduct  amount  to  be  deducted  for  the  purpose  of  arriving 
at  full  site  value  from  gross  value  ...    4  320 

Original  assessable  site  vale  =  mi»w«         £545 
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The  Court  of  Session  held  that,  reading  the  Act  as  a  whole,  an  assesB- 
able  value  could  not  be  a  minus  quantity,  and  on  this  ground  they  over- 
ruled the  decision  of  the  Referee  and  gave  judgment  to  the  effect  that  the 
value  in  question  must  be  entered  as  nothing.  They  seem  to  have  been 
impressed  with  the  idea  that  upon  the  principle  adopted  by  the  Referee 
the  owner  of  the  site  held  it  under  burdens  which  prevented  him  from 
getting  any  benefit  from  it  until  it  had  appreciated  to  a  positive  quantity, 
and  that  until  then  the  appreciation  accrued  for  the  benefit  of  the 
holder  of  the  feu-duty  or  other  fixed  charge.  The  answer  to  this 
is  that  what  will  be  taxed  when  increment  duty  is  levied  will  he, 
not  the  original  site  value  but  the  increase  in  site  value,  an  increase 
which  must  always  accrue  for  the  benefit  of  the  fiar,  and  can  never 
increase  the  amount  of  the  feu-duty  or  other  fixed  charge.  The  fallacy 
in  the  judgments  of  the  learned  judges  appears  to  me  to  be  that  they  took 
original  site  value,  which  is  nothing  but  a  formula  for  measuring  a  real 
element  of  increase  in  value,  as  intended  to  be  by  itself  a  definition  of  an 
assessable  value.  With  all  deference  to  the  learned  judges,  I  think  they 
have  misconceived  the  machinery  of  the  statute,  and  that  the  Referee, 
whose  decision  they  disturlJed,  was  right  in  the  conclusion  he  came  to. 

For  these  reasons  I  move,  my  Lords,  that  the  two  interlocutors  of  the 
Court  of  Session  be  recalled,  and  that  it  be  declared  that  the  first  or  prin- 
cipal decision  of  the  Eeferte  was  right. 

Lord  Atldnson  read  a  judgment  to  the  same  effect. 

Lord  Shaw,  in  the  course  of  his  judgment,  said  that  the  appeal  was 
regarded  as  of  importance  because  it  was  said  to  affect  not  only  a  principle 
upon  which  the  entries  with  regard  to  land  values  were  to  be  made  by  the 
officers  charged  with  that  duty  under  the  Finance  Act,  1910,  but  also  on 
account  of  the  large  number  of  values  throughout  the  kingdom  which  the 
principle  affected.  Importance  in  various  passages  of  the  judgments  of 
the  Court  below  was  rightly  attached  to  the  objects  of  the  statute.  To  all 
intents  and  purposes  this  was  a  statutory  requirement  for  the  formation  of 
a  Domesday  Book,  and  the  object  could  not  be  accomplished  unless  all 
land  in  the  United  Kingdom  was  included  in  that  book.  The  two  items 
which  must  appear  with  regard  to  every  piece  of  land  under  separate 
occupation  were  the  total  value  and  the  site  value  respectively  of  the  land. 
With  regard  to  each  and  all  of  these  terms  the  statute  explained,  and,  in 
his  opinion,  clearly  and  sufficiently  explained  their  meaning.  For  the 
reasons  given  in  his  judgment,  his  Lordship  entertained  no  doubt  that  the 
valuation  and  its  entry  of  the  minus  value  of  £545  were  properly  arrived 
at  and  were  correct.  He  did  not  find  the  statute  anywhere  to  prescribe, 
with  regard  to  the  making  of  this  valuation,  that  the  datum  from  which 
increment  was  reckoned  was  to  be  positive.  If  it  were — the  materials  for 
the  calculation  being  what  they  were — the  result  would  be  to  render  void 
to  all  intents  and  purposes  large  portions  of  the  Domesday  Book,  or  rather 
to  describe  the  entries  as  nil,  which  was  not  a  statement,  but  a  misstate- 
ment of  the  truth.  The  Act  of  Parliament,  if  accepted  according  to  the 
rules  which  it  itself  set  down,  might  so  far  as  applicable  to  the  question 
argued  before  this  House,  be  very  easily  worked,  its  rules  being  so  clear 
and  the  completeness  of  the  valuation  be  unchecked.  He  humbly  agreed' 
to  the  course  proposed  from  the  Woolsack. 

G 


118 

Lord  Moulton  read  a  judgment  also  concurriDg  in  the  appeal  being 
allowed. 

After  discussion,  the  Lord  Chancellor  said  that  their  Lordships  were 
of  opinion  that  in  this  case  it  would  be  proper  to  make  no  order  aa  to  the 
costs  of  the  appeal  to  the  House.— [29  T.  L.  E.,  p.  502.] 


[IN  THE  COURT  OF  APPEAL.] 

DTJKE  OF  BEATJFOET  v.  THE  COMMISSIONEKS  OF  INLAND 
REVENUE. 

MARQUESS  OF  ANGLESEY  «.  THE  SAME. 

[Mat  7th,  1913.] 

Mineral  Rights  Duty — Arrears  of  Rent — Super  Tax. 

Judgment. 

Lord  Justice  Buckley  said  that  he  took  first  the  question  raised  by  the 
appeal  of  the  Commissioners  of  Inland  Revenue  in  Lord  Anglesey's  case, 
viz.,  the  question  as  to  the  meaning  of  "  rent  paid  "  in  Section  20  (2)  (a) 
of  the  Finance  Act,  1910. 

If  there  were  to  be  found  in  the  Income  Tax  Acts  any  provision 
rendering  the  lessor  debtor  to  the  Crown,  he  would  be  of  opinion  that  the 
Crown  was  right.  It  was  because  there  was  no  such  provision  that ,  he 
thought  the  Crown  was  wrong.  He  continued : — The  question  for 
decision  arises  thus  : — 

Under  Section  20  (1)  of  the  Finance  Act,  1910,  mineral  rights  duty  is 
charged  on  the  rental  value,  and  by  Section  20  (2)  (a)  the  rental  value  is 
to  be  taken  to  be  the  amount  of  rent  paid.  If  there  be  a  lease  at  £150  a 
year  and  the  tenant  pays  property  tax  and  deducts,  as  he  is  entitled  to  do, 
the  amount  from  his  rent,  is  the  rent  paid  £150  or  is  it  the  differential 
sum  ?  Quite  shortly  stated  the  result  of  the  Act,  in  my  opinion,  is  this. 
There  is  a  contractual  obligation  to  pay  £150  a  year,  but  there  intervenes 
a  statute  which  creates  iu  the  tenant  a  Crown  debt,  and  provides  that  he 
shall  be  entitled  to  pay  not  £150  a  year,  but  the  difference  between  the 
£150  and  the  amount  of  that  Crown  debt.  That  differential  sum  is  the 
amount  of  rent  paid. 

In  the  case  of  mines  of  coal,  included  aa  they  are  within  Schedule  A, 
No.  III.,  Rule  2,  of  the  Income  Tax  Act,  18i2,  the  duty  is  chargeable  on 
the  persons  carrying  on  the  concern,  and  such  persons  are  entitled  to  make 
deduction  of  the  duty  so  charged  before  making  payment  to  the  persons 
entitled  to  the  profits. 

After  further  referring  to  the  payment  of  the  duty,  his  Lordship 
continued  ; — 

The  person  so  paying  the  property  tax  who  omits  to  deduct  it  from 
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his  next  payment  of  rent  has  no  right  to  deduct  it  subsequently.  Thus 
plainly  it  is  not  a  sum  which  hfi  can  say  he  paid  for  and  on  behalf  of  his 
lessor.  If  he  has  paid  the  whole  rent  without  deduction  he  has  paid  it 
voluntarily  and  cannot  recover  it  (^Deniy  v.  Moore,  1  Barnewall  and 
Alderson,  123  ;  Gumming  t.  Jicdiorovgh,  15  Meeson  and  Welsby,  438). 
It  results  that  the  tenant  has  not  paid  a  debt  of  the  lessor ;  he  has  paid 
his  own  Crown  debt,  and  by  virtue  of  the  statute  he  is  entitled  to  deduct 
the  amount  of  that  debt  from  the  contractual  rent,  which  otherwise  he 
would  have  had  to  pay.    It  results  that  the  rent  paid  is  the  difference. 

Attention  has  been  called  to  several  sections,  of  which  I  will  take  Section 
163  of  the  Act  of  1842  as  an  example.  It  speaks  of  such  a  person  as  the 
lessor  as  a  person  charged  or  chargeable  to  duty  by  way  of  deduction,  and 
expresses  that  he  shall  in  certain  cases  be  entitled  to  be  "  repaid  the 
"  amount  of  all  deductions."  It  is  argued  that  he  cannot  be  repaid  that 
which  he  has  not  paid,  and  that  this  shows  that  the  payment  by  the  tenant 
was  a  payment  on  behalf  of  the  lessor.  The  argument,  in  my  judgment, 
is  not  sound.  The  person  spoken  of  as  chargeable  by  way  of  deduction  is 
a  person  who  is  not  chargeable  to  the  revenue  by  way  of  obligation.  He 
is  a  person  who,  by  way  of  deduction,  is  made  to  bear  the  debt ;  but  he 
never  has  to  pay  the  debt,  and  the  word  "  repaid  "  means  no  more  than 
reimbursed. 

Having  considered  the  word  "  repaid  "  and  other  points,  his  Lordship 
said  :  It  results  that,  in  my  judgment,  the  rent  paid  in  this  case  in  not  the 
contractual  rent,  but  the  difference  between  the  contractual  rent  or  so  much 
o£  it  as  the  tenant  affects  to  pay  and  the  property  tax  which  the  tenant 
has  deducted. 

It  follows  that  the  appeal  of  the  Crown  in  Lord  Anglesey's  case  must 
be  dismissed. 

I  take,  secondly,  the  question  whether  the  super  tax  is  to  be  deducted 
in  order  to  arrive  at  the  sum  chargeable  under  Section  20.  Super  tax  is 
an  additional  income  tax  chargeable  under  Section  66  of  the  Finance  Act, 
1910.  It  is  payable,  not  by  the  tenant,  but  by  the  recipient  of  the  income. 
The  amount  upon  which  super  tax  is  to  be  charged  is  to  be  determined  by 
ascertaining  what  is  the  income  of  the  lessor  from  all  sources.  His  income 
from  this  source,  namely,  the  mineral  rights,  is  (upon  the  footing  of  that 
which  has  preceded)  not  the  total  amount  of  the  rent,  but  the  difference 
between  the  contractual  rent  and  the  property  tax  in  respect  of  the  rent. 
In  the  case  with  which  we  have  to  do  that  amount  is  £356  5s.  That  sum, 
with  other  income  of  the  lessor,  will  be  aggregated,  and  upon  the  excess  of 
the  aggregate  over  £3,000  the  additional  duty  of  super  tax  is  charged. 
There  is  no  ground  in  this  case  for  making  any  deduction  from  the 
£356  5s.  of  the  amount  of  the  super  tax. 

Lastly,  I  take  the  question  of  the  arrears,  meaning  the  amount  of  rent 
falling  due  within  a  working  year  which  expired  before  the  Finance  Act, 
1910,  came  into  force,  but  which  in  fact  was  paid  in  a  working  year  after 
the  Act  came  into  force.  Before  dealing  with  this  case  I  will  assume  a 
case  in  which  the  lease  was  granted  after  the  Act  came  into  force,  and  in 
which  the  tenant  in  the  first  working  year  paid  only  half  his  rent.  The 
rental  value  for  the  relevant  financial  year  would  then  be  the  amount  (being 
one  half)  of  the  rent  paid  in  that  first  working  year.    Suppose  that  then 
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the  tenant  in  the  second  working  year  pays  the  half-year's  arrear  for  the 
previous  year,  and  the  whole  of  the  amount  for  the  current  year.  Upon 
the  words  of  Section  20  (2)  (a)  it  seems  to  me  beyond  dispute  that  the 
rental  value  chargeable  in  the  second  financial  year  will  be  the  rent  and  a 
half  paid  by  the  lessee  in  the  second  working  year.  In  other  words,  all 
rent  paid  will  from  time  to  time  become  assessable  to  duty,  whether  it  be 
for  current  rent  or  for  arrears  of  rent,  but  duty  doe?  not  become  payable 
before  the  rent  is  in  fact  paid.  If  this  be  true  as  regards  arrears 
after  the  commencement  of  the  Act,  there  is  in  the  statute  no 
variation  of  language  addressed  to  the  case  of  arrears  in  respect  of 
working  years  before  the  commencement  of  the  Act.  So  that  npon  the 
literal  construction  of  the  statute  it  seems  to  me  to  follow  that  arrears 
before  the  commencement  of  the  Act  became  chargeable  to  duty.  The 
argument  to  the  contrary  is  put,  as  I  understand  it,  in  this  way.  The 
statute  must  be  contemplated  as  charging  not  the  mineral  rights  which  the 
lessor  had  before  the  Act  and  which  have  been  worked  ont,  but  such 
mineral  rights  as  he  had  when  the  Act  came  into  force  ;  the  arrears  of 
rent  due  before  the  Act  represent  the  purchase  price  of  minerals  worked 
before  the  Act,  and  to  these  the  statute  cannot  be  contemplated  as 
extending.  The  fact  is,  however,  that  at  the  commencement  of  the  A^ 
the  lessor  enjoyed  a  book-debt  or  right  to  payment  of  a  sum  of  money,  and 
also  enjoyed  certain  minerals  which  were  in  the  soil  and  which  would 
thereafter  produce  rent.  There  is  no  reason  why  the  statute  should  not,  if 
its  language  be  apt  for  the  purpose,  charge  as  well  the  former  as  the  latter 
of  these.  It  is  argued  that  if  the  lessor  had  got  in  his  rents  before  the 
commencement  of  the  Act  he  would  have  escaped  the  duty  on  them, 
and  that  he  ought  not  to  be  taxed  because  he  was  lenient  to  his  tenant  and 
did  not  enforce  payment  when  the  rent  fell  due.  Considerations  of  this 
sort  do  not  seem  to  me  admissible.  These  arrears  of  rent  were  in  fact  paid 
at  a  date  when,  under  Section  20  (2)  (a),  they  were  to  be  taken  into 
account  in  ascertaining  the  rental  value.  Upon  these  grounds,  therefore, 
I  arrive  at  the  conclusion  that  the  contention  of  the  Crown  as  to  the 
arrears  is  right. 

It  was  further  argued  that  the  result  of  this  view  is  that  the  working 
owner  dealt  with  by  Section  20  (2)  (Jb)  is  in  a  better  position  than  the 
demising  owner  under  Section  20  (2)  (a),  for  that  the  former  can  never 
have  any  arrears  of  rent  due  from  himself,  and  that  he  is  simply  chargeable 
upon  the  rental  value  as  from  the  commencement  of  the  Act.  This  is  true, 
but  furnishes  no  ground,  I  think,  for  construing  Section  20  (2)  (a)  othei-- 
wise  than  according  to  the  plain  meaning  of  the  words.  Subsection  (*) 
uses  the  word  "received,"  and  this  lends  some  additional  force  to  the 
argument  as  to  the  words  "  rent  paid"  in  (a)  as  showing  that  that  which 
measures  the  rental  value  is  the  sum  which  in  the  working  year  is  received 
by  the  owner  of  the  mining  rights.  The  language  of  the  statute  is,  I 
think,  such  as  to  bring  in  for  the  purpose  of  calculating  rental  value  the 
rent  paid  by  the  lessee,  whether  due  for  a  period  before  or  after  the 
commencement  of  the  Act. 

The  result,  I  think,  is  that  the  cross-appeal  in  the  Duke  of  Beaufort's 
case  fails  and  must  be  dismissed.— (r/i«  Tmes.'Sth  May,  1913.) 
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Mrs.  Shawe  Storey  -■.  The  Commissioners  of  Inland 
Revenob. 

Mi.N'EEAL  Rights  Duty — Mineral  Wayleave— Finance  (1909-1i.i) 
Act,  1910  (10  Edw.  Vir.,  C.  8),  SS.  20,  22,  23,  21. 

Jlr.  Allen,  for  the  !ii)|)cllant,  saitl  that  the  appeal  involved  a  pure  pouit 
of  law,  the  facts  not  heing  disputed.  He  should  ask  the  Referee  to  state  a 
case,  and  if  the  Referee  would  find  the  facts,  it  would  not  he  necessary  to  go 
very  deeply  into  the  law  at  present.  On  April  17th,  1912,  a  demand  for 
mineral  rights  duty  for  the  year  1911-12  was  served  on  the  appellant.  The 
rental  value  was  assessed  at  £4,966,  and  this  appeal  was  against  that  assess- 
ment. The  Commissioners  had  agreed  that  this  appeal  should  settle  the 
amount  of  duty  to  be  paid  in  respect  of  the  previous  years.  The  grounds  of 
appeal  were  :  (1)  "  That  in  the  said  sum  of  £4,966  the  sum  of  £436  Is.  Wd. 
"  has  been  wrongly  included.  The  said  sum  of  £436  7s.  llrf .  is  a  payment 
"  in  respect  of  outstroke,  shaft,  and  wayleave  rents  on  coal  wrought  out  of 
"  Clayton's,  Lord  Hastings',  and  Lord  Ridley's  royalties,  and  brought  to 
"bank  on  the  Arcot  Estate.  The  said  rents  are  not  mineral  wayleaves 
"  within  the  meaning  of  the  Finance  (1909-10)  Act,  1910  ;  (2)  That  in 
"  the  said  snm  of  £4,966  the  sum  of  £351  9s.  id.  has  been  wrongly 
"  included.  The  said  sum  of  £351  9«.  id.  is  a  payment  in  respect  of 
"  wayleave  rents  on  coal  from  foreign  mines  not  brought  to  the  bank  on 
"  the  Arcot  Estate.  The  said  rent  is  not  a  mineral  wayleave  within  the 
"  meaning  of  the  Finance  (1909-10)  Act,  1910." 

On  October  29th,  1908,  the  appellant  demised  for  thirty-eight  years  to 
the  Cramlington  Coal  Company  the  rights  to  get  coal  from  the  Arcot 
Estate  of  1,750  acres.  Certain  rights  to  bring  coal  over  the  land  were  also 
demised.     Clause  9  of  the  lease  was  as  follows  : — 

•'  9.  Yielding  and  paying  unto  the  lessor  .... 
"  (d)  The  yearly  certain  rent  of  £100  for  the  privilege  of  caiTying  over 
"  any  road  or  railway,  made  or  used  by  virtue  of  these  presents, 
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"  such  a  quantity  ot  coals,  the  produce  of  the  foreign  mines,  as 
"  shall  be  led  oyer  sucli  roads  or  railways,  but  shall  not  have  been 
"  brought  to  bank  at  any  pit,  adit,  or  level  of  the  demised  mines 
"  as  will  at  the  rate  of  491  decimal  parts  of  a  Id.  per  ton  amount 
'•  to  the  said  certain  rent. 
"  (e)  For  every  ton  of  coals,  the  produce  of  the  foreign  mines,  led  over 
"  the  said  roads  or  railways,  bnt  not  brought  to  bank  at  any  pit, 
'■  adit,  or  level  of  the  demised  mine,  over  and  above  the  quantity 
"  carried  in  respect  of  the  said  certain  rent  a  tonnage  rent  of  49i 
"  decimal  parts  of  a  Id.  per  ton. 

"  (/)  I*'c"^  every  ton  of  coals  worked  from  the  foreign  mines  and 
"  brought  to  bank  at  any  pit,  adit,  or  level  of  the  demised  mines 
"  the  sum  of  741  decimal  parts  of  a  Id.  per  ton  for  outstroke, 
"  watercourse,  and  surface  wayleave  rent,  and  an  additional  sum 
''  of  370  decimal  parts  of  a  Id.  per  ton  for  shaft  rent  .         .  " 

On  the  appellant's  property  there  were  three  pits  from  which  coal  was 
raised  fi-om  Lord  Hastings',  Lord  Ridley's,  and  Clayton's  royalties,  which 
paid  rent  under  Clause  9  (/)  of  the  lease,  and  the  Commissioners  claimed 
duty  on  £436  7s.  lid.  paid  under  that  clause.  There  were  also  other 
collieries  worked  by  the  lessees,  not  situate  on  the  appellant's  property,  viz., 
the  Hartford,  West  Cramlington,  and  Dudley  Collieries,  from  which  coal 
was  brought  over  the  railways  on  the  appellant's  property,  paying  rent 
under  Clause  9  (d)  and  (e)  of  the  lease.  In  respect  of  that  coal  the 
Commissioners  claimed  duty  on  £351  9s.  id. 

The  appellant's  contention  was  that  Sections  20,  22,  23,  and  24,  all 
pointed  to  the  duty  being  levied  on  minerals  which  were  worked  by  the 
proprietor  or  demised  by  him  to  a  working  lessee.  The  words  "  t7te 
"minerals,"  in  Section  20  (2;  (a)  nd  (J),  meant  the  minerals  demised  in 
the  lease. 

In  the  definition  of  mineral  wayleave  in  Section  24  the  words  used  were 
"the  minerals,"  not  ^^  any  minerals,"  and  they  denoted  some  specific 
minerals  that  had  been  ascertained.  The  appellant  was  not  concerned 
with  what  a  wayleave  might  mean  outside  the  statute,  but  only  with  what 
it  was  under  the  terms  of  the  statute  itself.  In  this  cage  the  appellant 
undoubtedly  had  to  pay  mineral  rights  duty  on  the  1,750  acres  which  she 
had  demised,  but  the  minerals  brought  up  from  outside  her  property 
through  shafts  on  her  property,  and  those  brought  over  the  railways  on  her 
property  were  not  liable  to  duty  ;  otherwise  a  railway  company  would  be 
equally  liable  to  duty  for  carrying  the  coals  away. 

Mr.  Shaw,  for  the  respondents,  said  that  the  appellant  wanted  to  read 
into  the  definition  of  wayleave  the  words  '-the  minerals  demised  by  the 
"  proprietor  of  the  way-leave,"  but  that  was  not  what  the  section  said. 
The  word.s  "the  minerals"  in  the  definition  meant  the  minerals  that  the 
working  lessee  worked,  and  if  he  worked  them,  it  did  not  matter  by  whom 
they  were  demised.  The  words  "  the  minerals "  were  also  used  in  the 
definition  of  "  working  lessee."  If  a  person  who  was  not  a  proprietor  of 
minerals  allowed  a  colliery  company  to  bring  coal  over  his  land  to  a 
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railway,  lie  would  surely  be  liable  to  mineral  rights  duty.     There  was  no 
reference  iu  the  sections  to  the  proprietorship  of  the  minerals. 

At  the  conclusion  of  the  arguments  it  was  agreed  between  the  parties 
thai  uhe  appellant  should  draw  the  case  and  submit  it  to  the  Keferee  after 
approval  by  the  respondents,  and  that  a  plan  of  the  property  shonld  be 
annexed. 

For    the    appellant  :    William    Allen,   instructed    by   Weld    &    Weld, 
Liverpool. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
[Case  stated.     To  be  heard  in  the  High  Court,] 


Before  Charles  Bidwell,  Esq.,  lirfrree,  TAnl  A2)ril,  1913. 
John  Allem  r.  The  Commissioneks  op  Inland  Revenue. 

Undeveloped  Land  Ddty — Contract  op  Sale— Payment  by 
Instalments — Owner  pok  the  Time  being— Land  used 
bona  pide  por  a  Business,  Trade,  or  Industry — Finance 
(1909-10)  Act,  1910i(10  Edw.  VII.,  c.  8),  ss.  16  (2),  19,  41.  . 

Mr.  Allen,  for  the  appellant,  said  that  the  appeal  was  against  six 
assessments  to  undeveloped  land  duty  for  the  years  1909-12,  on  plots  of 
land  at  Caddingtou,  Bedfordshire.  The  sums  involved  were  quite  small, 
but  it  raised  a  question  of  some  importance.  He  did  not  propose  at  the 
present  bearing  to  raise  any  points  on  the  third  and  fourth  grounds  of 
appeal,  though  they  might  be  raised  later,  but  based  the  appeal  on  two 
grounds  :  "  (1)  That  the  appellant  was  not  the  owner  of  the  land  when  the 
"  dnty  accrued  due  ;  (2)  that  the  land  was  developed  because  it  had  been 
"  used  for  the  purpose  of  the  appellant's  business,  trade,  or  ind  ustry,  within 
"the  meaning  of  Section  10  (2)."  The  appellant  carried  on  business  as  a 
laud  developer  ;  he  was  in  the  habit  of  buying  laud,  and  then  he  divided 
it  into  plots,  advertised  it  for  sale  and  sent  out  circulars,  and  he  took  pay- 
ment by  instalments  from  his  purchasers,  the  only  difference  between  the 
cash  price  and  the  price  by  instalments  being  5  per  cent,  interest  payable 
annually  on  the  unpaid  balance.  When  all  the  instahneiits  were  paid,  the 
appellant  executed  a  conveyance  to  the  purchaser.  The  six  plots  in 
question  had  been  sold  to  different  purchasers,  and  the  appellant  was 
receiving  instalments  on  them.  One  plot.  No.  497,  was  sold  on 
June  26th,  1905,  for  £28,  28  shillings  down  and  5  shillings  per  month 
with  5  per  cent,  interest  on  the  balance  payable  annually.  The  agreements 
were  all  substantially  in  the  same  form.  For  part  of  the  time  the  appellant 
was  admittedly  owner  and  in  occupation,  but  for  a  great  part  he  was  not 
owner.  By  Section  19  the  duty  was  exigible  from  the  "owner  for  the 
"  time  being."   That  expression  was  susceptible  of  four  distinct  meanings  : 

H    2 
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(1)  The  person  who  was  owner  on  January  2nd  of  the  particular  year  of 
assessment ;  (2)  the  person  who  owned  the  property  on  any  clay  between 
January  2nd  and  March  Slst  at  the  time  the  assessment  was  made  ;  (3)  if 
the  duty  was  considered  to  accrue  He  die  in  diem,,  the  actual  owner 
while  the  duty  so  accrued  ;  (4)  the  ])erson  who  was  the  owner  of  the 
land  when  the  first  steps  were  taken  to  recover  the  duty  ;  and  the  first 
step  might  be  either  the  notice  of  assessment  and  to  pay  the  duty,  or  some 
action  taken  by  the  Commissioners  when  there  had  been  a  failure  to  pay. 

[Mr.  Shaw  here  said  that  (4)  was  the  contention  of  the  Commissioner.] 

On  the  Commissioners'  contention  the  appellant  was  not  liable  to  pay 
duty  on  plot  497,  as  it  was  conveyed  to  the  purchaser  on  February  2nd,  1912, 
before  the  notice  of  assessment  was  served.  The  appellant  contended  that 
the  owner  for  the  time  being  meant  the  person  who  was  owner  on 
January  2nd  of  the  year  of  assessment.  According  to  the  respondent's 
view,  in  the  case  of  a  lease  which  had  fifty-three  years  to  run  (in  which 
case,  by  Section  41,  the  lessee  was  the  owner),  if  no  assessment  were  made 
for  three  years  the  incidence  of  the  duty  would  shift  to  the  lessor. 

When  a  contract  of  sale  had  been  entered  into,  the  vendor  ceased  to  be 
owner  for  the  purposes  of  undeveloped  land  duty  either  at  the  signing 
of  the  contract  or,  at  any  rate,  on  the  entry  of  the  purchaser  after  signing. 
Until  failure  was  made  in  payment  the  appellant  was  not  owner,  but  only 
trustee  for  the  purchaser,  to  whom  would  fall  any  loss  or  advantage. 
(Pleiosy.  Samuel  (1904),  1  Ch.,  464.)  By  the  doctrine  of  conversion,  while 
some  of  the  purchase  money  remained  unpaid,  the  only  estate  left  to  the 
vendor  in  the  land  would  be  a  personal  estate.  It  had  been  held  that  the 
doctrine  of  conversion  applied  to  all  fiscal  questions.  {Attorney-  General  v. 
Bodd  (1894),  2  Q.  B.,  150,  per  Mathew,  J.)  The  Commissioners  were 
trying  to  tax  personalty,  for  there  was  only  personalty  in  the  hands  of  the 
vendor  ;  he  was  only  holder  of  the  legal  estate  as  ti-ustee  and  had  no 
taxable  interest ;  he  was  not  receiving  rent  nor  an  equivalent  for  rent. 
The  appellant's  second  point  was  that  the  land  was  used  by  him  for  his 
business.  This  was  a  question  of  fact.  The  land  was  the  appellant's 
stock-in-trade  and  his  means  of  livelihood.  This  point  would  apply  to  the 
whole  period  of  assessment  if  the  first  point  were  decided  against  the 
appellant. 

John  Allen  said  he  bought  land  and  sold  it  again,  and  that  was 
his  sole  business.  He  produced  a  plan  of  the  estate  on  which  the  plots 
in  question  were.  He  could  not  carry  on  business  without  buying  land. 
He  made  no  difEerence  in  price  because  of  payment  being  made  by  instal- 
ments. While  the  purchaser  paid  his  instalments  he  had  no  control  over 
the  property. 

Cross-examined  :  Sometimes  he  had  to  hold  the  laud  for  some  time 
before  he  sold.  He  had  bought  this  estate  in  1900;  nearly  all  of  it  was 
sold  n<jw.  Till  he  sold  it  it  was  not  used  at  all,  not  even  for  pasturage. 
A  certain  number  of  purchasers  failed  to  keep  np  their  payments,  and  if 
there  was  no  chance  of  getting  the  money  he  resumed  pessession. 

Mr.  Shaw,  for  the  respondents,  said  that  the  docti-ine  of  conversion 
was  not  relevant.  Section  19  must  be  read  with  Section  16  (1)  The 
assessment  was  made  in  respect  of  the  land,  and  Section  19  said  by  who» 
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that  assessment  was  to  be  discharged.  He  agreed  that  there  were  four 
possible  constructions  of  "owner  for  the  time  being,"  but  the  Commis- 
sioneis  contended  that  it  meant  what  it  said,  i.e.,  that  if  there  were  duty- 
undischarged  on  the  land  it  was  recoverable  from  the  owner  for  the  time 
■being.  Only  one  plot  had  been  actually  conveyed  at  the  date  of  assess- 
ment ;  as  to  five  plots,  all  the  instalments  had  not  been  paid,  and  no 
conveyances  had  been  executed.  Those  were  executory  contracts  ;  certain 
conditions  had  to  be  complied  with  aid  fulfilled,  and  till  then  a  purchaser 
could  not  call  for  a  conveyance.  Until  the  actual  conveyance  the  appellant 
was  the  legal  owner.  (^Addison  on  Contracts,  1903  edition,  pp.  447,  449.) 
When  the  conditions  that  the  purchaser  had  to  fulfil  had  been  carried  oat 
he  became  entitled  to  specific  performance,  and  was  equitable  owner,  and 
the  legal  owner  was  merely  a  trustee,  bat  until  all  the  payments  had  been 
made,  the  purchaser  could  not  get  specific  performance.  "  Rents  and 
"  profits,"  in  Section  41,  meant  "  rents  or  profits." 

Alien  was  the  legal  owner,  and  was  entitled  in  possession  to  the  profits 
of  the  land  in  virtue  of  an  estate  of  freehold.  The  money  paid  in  instal- 
ments represented  the  profits  of  the  land.  It  was  a  business  arrangement 
between  Allen  and  the  prospective  purchaser.  Allen  parted  with  the 
possession  of  the  land,  bat  remained  in  possession  of  the  profits  of  the 
land.  The  fact  of  rescission  iu  some  cases  confirmsd  the  view  that  the 
property  did  not  pass  till  all  the  instalments  were  paid.  Bona  fide  user 
must  mean  more  than  remaining  in  possession  of  land,  holding  it  up  till 
sale. 

Mr.  Allen,  in  reply,  agreed  thut  the  user  must  be  iona  fide,  that  was 
why  he  suggested  that  it  was  a  question  of  fact  that  had  to  be  determined. 
The  fact  that  the  appellant  advertised,  sent  out  circulars,  cut  the  land 
into  plots,  and  marked  out  roads  as  soon  as  he  bought  the  land,  showed 
his  iona  fide  intention  of  using  the  laud  for  his  business.  It  was  similar 
to  a  draper  folding  up  blankets  and  leaving  them  on  a  shelf  iu  his  shop. 
The  respondents  had  not  dealt  with  the  doctrine  of  conversion.  By 
Section  16  uudevelopjd  laud  duty  had  to  be  charged  on  the  site  value  of 
land ;  land  was  defined  by  Section  2  of  the  Interpretation  Act,  1889,  as 
including  buildings,  but  was  nowhere  defined  as  including  money.  A 
vendor  only  had  a  lien  on  property  for  the  unpaid  purchase  money,  so  it 
must  be  shown  that  the  owner  of  such  a  lien  was  a  person  entitled  to  the 
rents  and  profits  by  virtue  of  an  estate  of  freehold,  whereas  a  lien  was 
neither  a  sum  certain  nor  a  benefit  accruing  out  of  the  land.  Even  if 
purchase  money  fell  within  Section  41,  it  was  realised  on  the  date  when 
the  contract  of  sale  was  signed,  and  none  of  it  accrued  as  rent  or  profit 
after  that  date. 

Awarded  .■  (1)  That  "  the  owner  of  the  land  for  the  time  being  "  liable 

to  mideveloped  land  duty  in  the  case  of  hereditament  is  F.  EUingham. 

(2)  That  "  the  owner  of  the  land  for  the  time  being  "  liable  to  unde- 
veloped land  duty  in  the  case  of  parts  Nos.  9  and  10  forming  part  of 

U,  U»,  and  Ui- 
hereditament  H  is  Harry  Edwin  Hill. 

225 
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(3)  Tbat  "  the  owner  of  the  land  for  thfe  time  being  "  liable  to  unde- 
veloped land  duty  as  to  the  remaining  parts  Nob.  11  and  12  forming  part 

U,  TJ",  and  U"  U,  U«,  and  U*- 

of  hereditament  _}]_  and  also  as  to      ^  and  87        and  also  as  to 

225  225 

U,  U",  and  U"  U,  U»,  and  V 

a  and  also  as  to  83  ig  John  Allen,  the  appellant. 

225  225 

For  the  appellant :  William  Allen,  instructed  by  W.  H.  Brown. 
For  the  respondents  :  J.  U.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
[Appeal  pending.] 

[Note. — The  effect  of  this  award  is  that  as  regards  the  plots  which  had 
been  conveyed  by  Mr.  Allen  to  the  respective  purchasers  before  the 
assessments  in  respect  of  undeveloped  land  duty  were  served  on  him, 
although  subsequent  to  the  coming  into  operation  of  the  Finance  Act, 
the  Referee  decided  that  the  appellant  was  not  the  owner  for  the  time 
being,  but  that  the  person  to  whom  they  had  been  conveyed  was  such 
owner.  In  these  cases  the  purchasers  had  paid  the  whole  of  their 
purchase  money  and  taken  a  conveyance. 

In  respect  of  the  balance  of  the  plots,  which,  although  under 
contract  for  sale,  had  not  been  actually  conveyed,  the  Referee  decided 
that  the  appellant  was  the  owner  for  the  time  being.] 


Before  Thos.  Bixjjie,  Esq.,  Refen-e.  23c(Z  April.,  1913. 

Heuey  and  Edwaed  Tayloes'  Trustees  c.  The  Coiimissionebs 
OP  Inland  Revenue. 

Peovisignal  VALtrATiON — Propekty  of  Special  Value  to  Neigh- 

BOUBINO  PHOPRIETOE — SUFFICIENCY  OP  VALUATION — FINANCE 
(1909-10)  ACT,  1910  (10  Edw.  VII.,  C.  8),  s.  27. 

This  was  an  appeal  against  the  provisional  valuation  of  a  property 
consisting  of  three  contiguous  tenements,  and  forming  Nos.  140  and  148, 
Bath  Street,  and  101  to  107,  Sauchiehall  Lane,  Glasgow,  with  a  frontage 
also  to  West  Campbell  Street,  and  covering  an  area  of  1,136  square  yards. 
The  figures  in  the  provisional  valuation,  so  far  as  material  to  the  appeal, 
were  : — 

£ 

Original  total  value  (at  30th  April,  1909)         17,677 

Original  assessable  site  value       ...        7  354 

The  appellants'  predecessors  purchased  one  of  the  tenements  in  1897  at 
C8,500,  and  the  remaining  two  in  1898  at  £8,600,  making  a  total  price  of 
£17,100.    In   1904,  and   again  in   1905,  the  property  was  returned  for 


estate  duty  purposes  at  £19,000.  In  1911,  after  the  appeal  had  been 
intimated,  the  property  -was  sold  for  £21,000  to  Messrs.  I'ettigrew  ^V: 
Stephens,  Limited, drapers,  171-193,  Sauehieh  ill  Street;  and  the  appellants 
claimsd  that  the  totil  value  as  at  30;h  April,  1903,  was  not  less  than  that 
sum. 

Messrs.  Pettigrew  &  Stephens  are  the  proprietors  of  the  western 
portion  of  a  block  of  buildings  bounded  by  Sauchiehall  Street  on  the 
north,  Wellington  Street  on  the  east,  Sauchiehall  Lane  on  the  south,  and 
West  Campbell  Street  on  the  west,  the  remaining  portion  of  the  block 
being  the  property  of  Messrs.  Copland  &  Lye,  a  rival  firm  in  the  same 
trade.  The  appellants'  property  formed  the  western  portion  of  a  corre- 
sponding block  situated  on  the  south  side  of  Sauchiehall  Lane  and 
bounded  by  Bath  Street  on  the  south.  The  greater  part  of  the  eastern 
portion  of  this  second  block  bad  recently  been  purchased  by  Messrs. 
Copland  c&  Lye  for  the  extension  of  their  main  premises,  to  which  a 
connection  was  made  by  a  gangway  across  Sauchiehall  Lane.  The 
appellants'  property  presented,  therefore,  the  only  outlet  available  to 
Messrs.  Pettigrew  &  Stephens  for  the  extension  of  their  existing  premises. 

Evidence  was  led  by  the  appellants  to  the  effect  that  prior  to  1909 
Messrs.  Pettigrew  &  Stephens  had  made  inquiries  if  the  appellants' 
property  was  for  sale,  and  that  in  1909,  as  the  necessity  for  looking  ahead 
became  more  imperative,  they  had  offered  £10,500  for  the  two  tenements 
which  had  been  purchased  by  the  appellants'  predecessors  in  1898  for 
£8,600.  The  chairmm  of  Messrs.  Pettigrew  &  Stephens,  who  was  one  of 
the  witnesses,  said  his  company  would  probably  have  given  the  same  price 
for  the  whole  property  in  1909,  as  they  afterwards  did  in  1911,  rather 
than  let  it  go  to  someone  else. 

For  the  appellants  it  was  maintained  (I)  thit  the  evidence  showed  that 
the  property  was  as  valuable  in  1909  as  it  was  in  1911,  (2)  that  it  was 
common  kno  wledge  that  heritable  property  had  decreased  and  not  increased 
in  value  between  1909  and  1911,  and  (3)  that  the  special  value  of  the 
premises  to  Messrs.  Pettigrew  &  Stephens  was  a  consideration  which  the 
Referee  must  take  into  account  in  fixing  the  values  in  the  provisional 
valuation.  The  following  cases  were  referred  to,  viz.:  Lucas  v.  Chester- 
field Gas  and  Water  Board,  99  L.  T.,  767  ;  (1909),  1  K.  B.,  16  ;  Iiilani 
Revenue  v.  Wallier  (1913),  S.  C,  719  ;  (1913),  1  S.  L.  T.,  309. 

Por  the  respondents  it  was  maintained  (1)  that  the  sale  in  1911  took 
place  under  exceptional  circumstances,  the  premises  being  of  much  greater 
value  to  the  actual  purchasers  than  to  anyone  else,  and  (2)  thai  the  figures 
in  the  provisional  valuation  were  justified  by  the  prices  actually  realised 
for  other  property  in  the  vicinity,  including  a  pjrtion  of  the  sam3  block 
in  Bath  Street  recently  acquired  by  Messrs.  Copeland  &  Lye. 

The  Referee,  without  stating  his  reasons,/oM«<Z  that  the  original  total 
value  at  April  30;h,  1909,  was  £24,000,  and  the  originil  assessable  site 
value  £13,38i. 

Per  the  appellants  :  Kerr  &  Barrie,  Glasgow. 
Por  the  respondents  :  Alexander  Blair,  Chief  Valuer  for  Scotland. 
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Before  Howakd  Mabtin,  Esq.,  Refevee.^oth  Aprils  1913. 

Southend  Estates  Company,  Limited,  ; .  The  Commissionbbs  op 
Inland  Revenue. 

Undeveloped  Land  Duty — Aoeicultueal  Land — Lease  made 
before  Apeil  30th,  1909 — Povtee  to  Deteemine — Finance 
(1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  17  (5). 

This  was  an  appeal  against  an  assessment  of  undeveloped  land  duty  on 
land  at  Sonthchnrch,  of  which  the  appellants  were  the  freeholders.  The 
land  in  question  was  by  a  lease  dated  December  4tb,  1906,  let  to  a  tenant 
for  seven  years  from  September  29th,  1904,  and  the  lease  contained  the 
following  reservation  :  " .  .  .  .  and  also  reserved  to  the  lessors  full 
"  liberty  for  them  at  any  time  and  from  time  to  time  during  the  term  to 
"  enter  upon  and  resume  possession  for  building  or  other  purposes  of  any 
"  part  or  parts  of  the  said  land  coloured  blue  on  the  plan  ....  on  giving 
"  to  the  lessee  one  calendar  month's  notice  in  writing  .  .  the  lessors 
"  allowing  for  all  laud  taken  for  any  of  the  purposes  aforesaid  an  abatement 
"  from  the  rent  at  the  rate  of  £2  per  acre."  It  was  agreed  that  all  the  land 
Was  liable  to  undeveloped  land  duty  unless  it  came  within  the  exemption 
in  Section  17  (5),  and  the  value  of  the  land  and  the  amount  of  duty 
payable,  if  liability  existed,  were  also  agreed.  The  respondents  admitted 
for  the  purposes  of  the  hearing  that  the  appellants  did  not  require  the  land 
for  building  purposes  prior  to  September  29th,  1911,  the  date  when  the 
lease  determined. 

Mr.  Lamb,  for  the  appellants,  said  that  the  Commissioners  contended 
that  undeveloped  land  duty  was  payable  from  May  29th,  1910,  i.e.,  one 
month  after  the  Act  was  passed.  This  was  a  taxing  statute  and  must  be 
construed  most  strictly  against  the  Eevenne.  (^Oriental  Bank  Corpora- 
tion V.  Wright,  5  A.  C,  842.)  A  deed  must  be  construed  most  strictly 
against  the  grantor,  and  the  words  "or  other"  in  the  reservation  in  the 
lease  were  governed  by  the  words  "  for  building."  (Johnson  v.  EcLgware 
Railway  Company,  35  Beav.,  480.)  The  appellants  could  not  have  taken 
the  land  in  order  to  let  it,  e.g.,  to  a  football  club  or  an  agi-icultural  show, 
and  they  did  not  require  the  land  for  building.  The  Commissioners'  con- 
tention involved  construing  a  taxing  statute  in  favour  of  the  Revenue  and 
a  deed  in  favour  of  the  grantor.  The  first  part  of  Section  17  (5)  exempted 
the  appellants  from  duty  altogether,  if  it  were  not  for  the  reservation  in 
the  lease.  If  the  appellants  required  a  part  of  the  land  for  building  they 
would  be  taxable  ;  they  had  in  fact  resumed  part  of  the  land,  and  had 
been  taxed  on  that  part.  The  amount  resumed  was  36  acres,  and  of  that 
they  had  up  to  date  only  sold  3  acres.  The  appellants  could  not  give 
notice  till  they  actually  required  the  land  for  building,  and  the  Commis- 
sioners had  no  right  to  tax  them  till  they  were  entitled  to  resume  posses- 
sion. The  power  to  give  notice  did  not  arise  merely  because  the  appellants 
wished  to  give  notice, 

Mr.  Shaw,  for  the  respondents,  said  that  this  was  a  case  where  the 
subject  was  claiming  exemption,  so  that  the  onus  was  on  him  to  prove 
that  he  came  within  the  exemption.     Section  17  (5)  was  enacted  because 
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it  was  felt  that  it  was  not  fair  in  the  ease  of  a  landlord  who  had  let  his 
land  to  tax  him  when  it  was  out  of  his  power  to  develop  the  land  ;  but 
if  under  the  agreement  the  landlord  could  determine  the  tenancy,  the 
exemption  no  longer  applied.  The  words  of  the  secliou  were  "  has  power 
"  to  determine,"  so  that  the  question  was  whether  the  landlord  had  power 
to  determine.  In  some  cases  the  landlord  had  power  to  resume  for  certain 
purposes,  in  others  the  landlord  had  power  to  resume  if  he  required  the 
land  for  certain  purposes  ;  in  these  latter  cases  the  Commissioners  con- 
sidered that  unless  they  proved  that  the  landlord  did  in  fact  require  the 
land,  the  landlord  had  not  power  to  resume.  In  other  words.  Was  it  in  the 
discretion  of  the  landlord  to  resume  or  not  1 

The  Referee  :  Undeveloped  land  is  assessed  whether  it  is  required  for 
building  or  not.  The  point  of  the  section  seems  to  be  whether  the  landlord 
can  get  the  land  when  it  is  required  for  building.  Therefore  the  date  on 
which  it  is  required  is  immaterial. 

Mr.  Shaw  :  It  did  not  matter  whether  the  landlord  wanted  the  land  for 
building,  but  had  he  power  to  get  possession  if  he  did  require  it  1  If  the 
words  "or  other  purposes"  were  not  in  the  covenant,  it  would  make  no 
difference  to  the  respondents'  argument.  If  the  appellants  wished  to  develop 
they  could,  and  the  Commissioners  contended  that  the  clause  in  the  lease 
amounted  to  a  power  to  determine  within  Section  17  (5).  If  the  landlord 
had  power  to  resume  any  part  or  parts  of  the  land  he  had  power  to  resume 
the  whole. 

The  Referee  :  The  effect  of  the  section  is  that  if  the  lease  is  of  such  a 
character  that  whenever  the  land  is  ready  for  building  the  landlord  can 
get  possession,  then  he  is  liable  to  be  taxed,  because  the  tenancy  does  not 
delay  the  use  of  the  land  for  building. 

Mr.  Shaw  :  The  case  of  Johnson  v.  Edgware  Mailway  Company  had 
no  bearing  ;  the  appellants  gave  no  meaning  to  the  words  "or  other." 

Mr.  Lamb,  in  reply,  said  that  he  had  only  quoted  Johnson  v.  Edgware 
Railway  Company  to  show  the  meaning  of  the  words  "  or  other."  The 
words  in  Section  17  (5)  "  the  tenancy  of  the  land  or  that  part  of  the  land 
"shall  not  be  deemed  to  continue  after  the  earliest  date  after  the  com- 
' '  mencement  of  this  Act  ac  which  it  is  possible  to  determine  the  tenancy 
"  under  that  power  "  were  very  important.  The  proviso  did  not  operate 
till  something  had  happened.  How  could  the  clause  be  a  power  to 
determine  when  the  appellants  did  not  want  the  land  for  the  only  purpose 
for  which  they  could  determine  ? 

The  words  of  the  section  were  not  "  provided  that  where  the  lease  has 
'•  a  clause  in  it  saying  that  the  landlord  can  determine."  If  the  Com- 
missioners' contention  were  right,  the  words  "  or  that  part  of  the  land  " 
would  not  be  necessary. 

Aivarded  :  That  the  appellants  have  power  to  resume  possession  of  the 
land,  and  that  it  is  liable  therefore  to  be  assessed  for  the  payment  of 
undeveloped  land  duty. 

For  the  appellants  :  T.  Lamb  (Todd,  Dennes  &  Lamb). 
For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 

[Appeal  pending.] 
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Before  P.  F.  TucKETT,  Esq.,  Rrferee,  Wi  Mny,  1913. 

Allen  and  Noeeis  i.  The  Commissionees  of  Inland  Revenite. 

Undeveloped  Land  Duty— Powee  op  Commissionees  to  Assess 
TO  Duty  foe  Paet  of  a  Ybae — Owner  foe  the  Time  being 
—Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  ss.  16,  19. 

This  was  an  appeal  against  an  assessment  of  undeveloped  land  duty 
on  land,  the  property  of  the  appellants,  situated  ofE  the  Fulham  Palace 
Road,  and  forming  part  of  the  Crabtree  Estate.  The  land  was  approxi- 
mately 10  acres  ?  roods  in  extent,  and  by  the  provisional  valuation  the 
assesssable  site  value  had  been  fixed  at  £18,30.S,  and  the  value  for  agri- 
cultural purposes  at  £1 ,073.  An  allowance  had  been  made  by  the  Com- 
missioners of  £3,434,  that  sum  representing  the  proportion  of  the  assessable 
site  value  attributable  to  1-97  acres,  which  were  treated  as  exempt,  owing 
to  the  expenditure  of  £197  on  roads  by  the  predecessors  of  the  appellants. 
The  amount  therefore  on  which  duty  was  assessed  was  £13,796,  and  the 
duty  for  the  previous  year,  amounting  to  £28  14*.  \0d.,  was  paid  by  the 
appellants'  predecessors.  The  appellants  entered  into  a  contract  to  pur- 
chase the  land  in  January,  1911,  and  the  pui-chase  was  completed  in  the 
following  July.  The  Commissioners  treated  the  land  as  being  developed 
from  July  26th,  1911,  and  the  appeal  was  against  an  assessment  of 
£9  2s.  2d.,  which  the  Commissioners  claimed  to  be  payable  by  the 
appellants  as  being  the  proportionate  amount  of  duty  from  April  1  st  to 
July  25th,  1911.    The  assessment  was  served  on  July  15th,  1912. 

Mr.  Norris  said  that  the  appellants'  first  point  was  that  the  Com- 
missioners could  not  break  up  a  year,  and  assess  for  a  portion  of  it.  By 
Section  16  (1)  the  duty  was  payable  "for  the  financial  year  ending  the 
"  thirty-first  day  of  March,  1910,  and  every  subsequent  financial  year,"  and 
the  Commissioners  could  not  read  into  the  Act  more  than  it  said.  The 
duty  was  an  annual  duty  on  the  site  value  at  the  rate  of  .Vrf.  in  the  £,  and  the 
Act  did  not  say  that  a  portion  of  ^d.  was  exigible  for  a  portion  of  a  ye.ir. 
An  exemption  having  come  about  during  the  financial  year,  no  duty  could 
be  charged,  and  if  land  ceased  to  be  chargeable  during  the  year  it  was 
exempt  for  the  whole  year.  By  Section  19  the  assessment  was  to  be  made 
on  January  1st,  and  in  this  case  on  January  1st,  1912.  no  duty  was  payable, 
as  the  Commissioners  admitted  that  the  land  was  developed  as  from 
July  26th,  1911.  If  the  appellants  paid  duty  on  January  1st,  and  the 
-land  became  exempt  on  Jauuaiy  2nd,  the  Commissioners  would  have  to 
return  the  money.  The  second  point  was  that  this  land  was  a  second  por- 
tion of  one  whole  estate  ;  the  other  part  was  of  about  the  same  area,  and 
had  been  bought  by  the  appellants  some  three  months  before  this  land, 
both  portions  having  previously  been  in  the  same  ownership.  Considerably 
more  than  £UiO  per  acre  had  been  spent  on  roads  on  the  first  portion  :  in 
fact,  more  than  would  suffice  to  exempt  the  acreage  of  both  portions,  and 
that  expenditure  should  therefore  exempt  the  second  portion  from  duty. 
The  third  point  was  that  the  words  "  owner  for  the  time  being  "  had  not 
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yet  been  legally  defiaed.  It  might  mean  the  owner  for^,the  period  during 
which  the  dnfcy  was  chargeable,  and  in  this  case  the  assessment  should 
perhaps  have  been  served  on  the  appellants'  predecessor. 

Mr.  Shaw  said  that  he  would  deal  first  with  the  appellants'  second  point. 
To  claim  exemption  under  Section  16  (2)  (J),  the  laud  mu?t  be  included 
in  a  scheme  of  land  development,  and  the  owner  must  show  that  he  or  his 
predecessors  had  incurred  expsnditure  under  the  section.  In  this  case  the 
respondents  had  not  heard  of  this  point  till  it  was  raised  by  Mr.  Norris  ; 
they  did  not  know  the  facts,  and  no  evidence  on  the  point  had  been  given. 
He  could  not  deal  with  the  point,  except  to  say  that  there  had  been  no 
attempt  to  prove  expenditure  or  a  scheme  of  land  development  ;  and  he 
submitted  that  it  was  not  possible  for  the  Referee  to  decide  on  the  point, 
as  the  Commissioners  had  given  no  decision,  and  knew  nothing  about  it. 
That  the  question  had  to  go  first  before  the  Commissioners  was  shown  by 
the  words  in  Section  16  (2)  (J),  "  the  part  of  the  land  to  be  treated  as 
"  land  developed    .     .     .    shall  be  determined  by  the  Commissioners." 

The  appellants'  first  point  was  absurd.  If  the  assessment  was  to  reach 
the  taxpayer  on  January  1st,  the  Commissioners  must  have  assessed  pre- 
viously, and  they  had  jiower  to  assess  at  any  time  during  the  financial 
year.  This  was  a  question  on  which  authority  could  not  be  found  ;  it  was 
a  question  of  common-sense.  This  land  was  undeveloped  for  a  portion  of 
the  year,  and  a  duty  was  cast  on  the  Commissioners  by  Section  19  to  assess 
in  respect  of  it.  It  might  just  as  well  be  said  that  if  land  was  undeveloped 
for  a  portion  of  the  year,  duty  was  payable  for  the  whole  year. 

As  to  the  third  point,  he  admitted  that  "  owner  for  the  time  being  " 
was  capable  of  four-  meanings,  but  the  respondents'  view  was  that  it  meant 
the  owner  for  the  time  being  when  duty  was  unpaid.  The  debt,  se  to 
speak,  ran  with  the  land.  The  only  interpretation  that  would  suit  the 
appellants  was  "  the  owner  for  the  portion  o£  the  financial  yeir  daring 
"  which  the  duty  is  accruing  due." 

Mr.  Norris,  in  reply,  said  that  Section  19  clearly  meant  that  there 
should  be  no  assessment  before  January  1st.  The  Act  said  that  exemption 
must  be  given  when  certain  circumstances  happened,  and  the  exempting 
circumstances  had  happened  in  this  case.  He  maintained  that  there  was 
no  authority  as  to  what  "  owner  for  the  time  being  "  meant,  but  he  did  not 
propose  to  put  an  interpretation  on  it. 

Mr.  Norris  then  asked  for  an  adjournment  to  call  evidence  on  his 
second  point,  or  alternatively  to  be  allowed  to  give  evidence  himself,  but 
the  application  was  refused  by  the  Referee. 

Awarded :  That  the  assessment  of  £9  2s.  2d.  is  payable  by  the 
appellants. 

The  appellant  Norris  in  person. 

For  the  respondents :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before  Daniel  Watney,  Esq.,  Seferee,  Sth,  9t/(,  19^//,  20th,  and 
28tU  May,  1913. 

Htjxteb  r.  The  Commissioners  op  Inland  Eevenue. 

Pbovisional   Valuation  — Agkictjltubal   Land  —  Difpbeexcb 

BETWEEN     GEOSS     VALUE    AND     FULL     SlTB    VALUE— TENAXT- 

RiGHT— Value  fob  Aguicultueal  Fubposes. 

Mr.  Allen,  opening  for  the  appellant,  said  Ihat  this  was  an  appeal 
against  a  provisional  valuation,  and  was  brought  to  find  ont  the  proper 
method  of  arriving  at  the  site  value  of  agricultural  Iftnd.  Difficult 
questions  of  law  were  involved,  and  a  large  amount  of  money  depended  on 
them.  The  farm  in  question,  Chells  Farm,  was  468  acres  2  roods  32  poles. 
There  was  a  good  houFC,  modem  buildings,  homestead,  and  nine  cottages. 
The  points  raised  were:  (I)  The  correct  difference  between  the  gross 
value  and  the  full  site  value  ;  (2)  whether  the  tenant-right,  i.e.,  all  or  any 
of  the  matters  for  which  a  new  tenant  would  pay,  were  included  in  the 
gross  value,  and  should  be  deducted  to  arrive  at  the  assessable  site  value  ; 
(3)  whether  the  value  for  agricultural  purposes  had  been  correctly 
arrived  at. 

On  the  first  point,  to  arrive  at  the  full  site  value  one  had  to  consider 
what  was  taken  off  the  land.  The  house,  the  farm  buildings,  the  fences 
round  the  house,  drainage,  the  water  supply  and  the  cesspools,  the  off- 
lying  homestead,  the  water  supply  to  that,  and  the  fences  round  it, 
the'  nine  cottages  and  the  drains  and  fences  round  them,  came  off ; 
also  the  timber,  fruit  trees,  and  fiuit  bushes  in  the  garden,  timber 
including  all  trees.  A  further  deduction  was  £560  for  live  fences.  [At 
this  point  Mr.  Allen  put  in  a  full  site  plan  of  the  farm].  There  was  a 
road  from  the  main  building  to  the  off-lying  farm.  He  claimed  that  that 
came  off  as  a  structure  appurtenant  to  the  outlying  farm,  it  being  the  only 
approach  to  it.  There  was  a  private  road  up  to  the  farm,  and  he  asked 
that  this  should  come  off.  There  were  two  other  roads  on  the  farm  leading 
from  the  high  road  into  the  fields,  but  he  did  not  ask  for  a  deduction  for 
them  at  this  hearing.  The  full  site  plan  showed  what  a  purchaser  on 
April  30th,  1909,  would  get  for  his  money.  What  would  be  in  the  mind 
of  the  purchaser  if  he  had  to  buy  a  farm  cleared  of  fences  ?  Neither  a 
farmer  nor  an  investor  would  buy  it.  The  only  purchaser  would  be  a  land 
speculator,  who  hoped  to  make  a  profit  after  erecting  buildings. 

Another  question  was  whether  the  farm  was  being  used  in  the  best  way 
possible.  The  farm  had  no  building  value.  It  was  two  miles  from  the 
nearest  village,  and  seven  miles  from  Hitchin,  which  was  the  nearest  town 
of  any  size.  A  buyer  of  the  bare  farm  would  have  found  no  house, 
no  sheds  for  cattle,  corn,  fodder,  implements,  and  no  cottages  for  his 
labourers,  and  the  difficulty  of  g;etting  labour  was  shown  by  the  fact  that 
Hunter  had  to  build  cottages  himself.  The  cattle  could  wander  from 
the  pasture  to  the  arable  land,  and  from  his  farm  to  other  properties. 
Mr.  Frank  would  say  that  he  did  not  think  that  any  one  would  give  more 


133 

than  ii'>  im  acre  for  the  farm,  stripped  of  what  the  respoudents  agreed 
should  be  divested,  and  if,  iu  addition,  the  drainage  and  the  two  roads 
were  divested,  no  one  would  buy  it.  On  the  question  of  divesting  the 
Toads  and  their  appurtenancy  to  the  buildings,  Counsel  quoted  Kay  v. 
Omley,  10  Q.  B.  D.,  at  page  Sdr.,  per  Bh\ckbmn,  J.,  and  Bailey  v.  G.  W.  i?., 
26  Ch.  D.,  434,  per  Bowen,  L.J.,  at  page  453.  He  would  tiy  to  test  tlie 
value  of  the  bare  farm  iu  another  method.  It  would  be  necessary  to 
re-equip.  The  present  buildings  were  not  excessive.  In  1898  or  1899  the 
farm  buildings  were  burned  down.  The  appellant  was  then  the  occupier. 
The  minimum  of  buildings  were  put  up.  The  purchaser  of  the  full  site 
would  have  to  consider  the  cost  of  replacing  the  buildings,  &c.  If  the 
land  were  divested  of  everything  it  would  not  be  economically  somid  to 
bring  it  into  cultivation  again.  In  the  Colonies,  dealing  with  virgin  soil, 
one  could  crop  the  land  without  putting  manurial  value  into  it,  but  one 
could  not  do  that  in  England. 

On  the  second  point  [here  Mr.  Kingdon  said  that  the  unexhausted 
manures  and  crops  belonging  to  the  tenant  were  not  iucluded  in  the  total 
value]  Mr.  Eve,  in  1910,  made  a  valuation  between  the  appellant  and  the 
trustees  of  his  father's  will.  His  valuation  came  to  £8,500,  and  he  left 
out  £500  worth  of  buildings  and  about  £1,000  for  tenant-right.  The 
appellant  was  misled  when  he  agreed  to  a  total  value  of  £10,000,  believing 
that  the  tenant-right  was  included,  and  until  this  week  no  one  had 
an  idea  that  the  Commissioners  were  not  valuing  in  accordance  with 
the  Act.  By  Section  25  you  had  to  sell  the  fee  simple  ;  by  Section  41 
fee  simple  was  defined  as  fee  simple  iu  possession  not  subject  to  any 
lease.  It  included  everything  in  and  attached  to  the  land.  Seeds  in, 
or  plants  on,  the  land  were  not  the  subject  of  common  law  larceny, 
being  considered  part  of  the  land.  A  less  price  would  be  taken  for 
the  land  subject  to  a  lease,  as  the  purchaser  would  have  to  make 
compensation  for  the  tenant's  unexhausted  improvements.  Under 
this  statute  no  tenant's  interest  was  to  be  taken  into  consideration. 
Assume  a  farm  worth  £10,000,  and  assume  the  difference  to  be  £5,000, 
with  the  tenant-right  included  in  all  the  values.  The  total  value  would 
be  £10,000,  and  the  full  site  value  £5,000.  The  deductions  would  be 
first  £5,000,  secondly  £1,000  under  Section  25  (4)  (d),  and  the  assess- 
able site  value  would  be  £4,000.  Suppose  a  sale  for  £11,000,  the  same 
ilednctions.  The  assessable  site  value  would  be  £5,000.  ITrom  that  must 
be  deducted  10  per  cent,  on  the  full  site  value,  namely,  £500,  and  the  tax 
would  be  £100.  If  the  tenant-right  were  not  included  the  gross  value 
would  be  £9,000  ;  the  full  site  and  assessable  site  value  would  be  £4,00U. 
If  the  land  were  sold  for  i;  10,000  the  assessable  site  value  would  be 
£5,000.  Deducting  10  per  cent,  on  the  full  site  value,  namely,  £400,  the 
result  was  a  duty  of  £120,  instead  of  £100.  He  asked  the  Referee  to  find 
that  the  total  value  and  the  gross  value  set  out  in  the  provisional  valuation 
were  correct,  including  the  tenant-right.  Assuming  the  tenant-right  to 
lie  included,  then  a  deduction  might  be  made  for  something  peisonal  to 
the  owner.  (jTAc  Commissioners  of  Inland  Rexerme  r.  Walker,  S.  L.  E., 
April  16th  and  23rd,  1913.) 

On  the  third  point  he  submitted  that  the  agricultural  value  of  the  land 
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was  its  value  on  April  SOth,'  1!J09,  with  all  the  necessary  agricultural 
adjuncts  of  that  land.  By  adjuncts  he  meant  all  the  necessary  equipment 
of  the  land,  and  all  that  was  contained  therein,  and  everything  that  would 
be  bred  upon  it.  It  included  the  sporting  value.  ;  The  agricultural  value, 
according  to  the  Commissioners,  was  CO,!."..-.,  namely,  £10,000,  the  total 
value,  less  the  sporting  rights,  £2-1.-.  ;  but  he  submitted  that  the  tenant- 
right  must  clearly  be  included  in  the  ngriciiltural  value,  and  also  the 
value  ot  the  sporting  rights. 

The  questions  for  the  Keferee  to  decide  were  :  (1)  Was  the  Commis- 
sioners' difference  between  gross  value  and  full  site  value  correct  ? 
(2)  Should  grt.ss  value  include  the  tenant-right  ?  (3)  "Was  tenant-right 
a  matter  which  should  form  the  subject  of  a  deduction  under  Section  2.> 
(4)  (d)  ?     (4)  Had  the  agricultural  value  been  correctly  ascertained  ? 

The  first  provisional  valuation  was  served  on  April  2.5th,  1912  ;  an 
amended  provisional  valuation  was  served  on  September  2nd,  1912,  and  a 
second  amended  provisional  valuation  on  March  10th,  1913.  The  gross 
value  and  the  total  value  were  not  disputed.  By  the  first  provisional 
valuation  the  difference  between  the  gross  and  full  site  values  was  £2,048  ; 
in  the  valuation  on  September  2nd,  1912,  there  was  no  change  in  the 
deduction,  though  notice  of  appeal  had  then  been  given.  In  the  first 
provisional  valuation  the  agricultural  value  was  put  as  being  the  same  as 
the  assessable  site  value.  [Mr.  Kingdon  said  that  this  was  palpably  a 
slip.]  This  showed  that  the  valuations  were  made  carelessly.  In  the 
first  amended  provisional  valuation  the  agricultural  value  was  put  at 
£10,000  ;  in  the  second  amended  the  difference  between  gross  value  and 
full  site  value  was  put  at  £4,620.  These  difference*  did  not  give  con- 
fidence in  the  valuations,  as  it  took  three  attempts  by  the  Commissionei-s 
to  get  at  what  they  said  was  the  right  agricultural  value. 

G.  M.  Hunter  said  that  Chells  Farm  was  bought  by  his  father  in  1886. 
He  bought  it  from  his  father's  trustees  two  years  ago,  and  had  been  there 
for  twenty-six  years.  Since  the  fire  in  1896  he  had  used  it  as  a  dairy 
farm.  He  kept  about  80  cows,  and  he  averaged  about  400  Lambs  a  year 
from  Scotland.  Before  that  he  had  fattened  bullocks.  He  said  the 
present  method  of  farming  was  most  suitable  for  the  farm.  He  could  not 
do  with  less  buildings,  or  with  the  present  buildings,  unless  his  brother 
reared  his  young  stock.  The  house  was  not  in  excess  of  his  requirements. 
He  built  three  of  the  cottages  before  April  30th,  1909.  He  coiild  not  get 
sufficient  labour  with  six  cottages.  The  buildings  were  insured  for  a  total 
amount  of  £4,475.  One  building,  to  hold  two  horses,  was  not  insured.  It 
cost  him  about  £120  to  build.  The  land  was  very  heavy  and  wet.  The 
drainage  was  about  4  feet  deep,  and  it  required  draining  2  feet  deep.  It 
would  be  unworkable  without  drainage.  The  fences  were  not  in  excess  of 
the  requirements.  Some  farmers  would  require  moi-e.  He  had  seen 
Mr.  Eve's  tenant-right  valuation,  as  on  April  30th,  1909,  and  it  showed 
approximately  the  correct  values  at  that  time.  Mr.  Eve  valued  between 
him  and  the  trustees  on  August  28th,  1910,  at  £8,500,  not  including  three 
cottages  which  he  had  built.  It  took  a  capital  of  quite  £5,000  or  £6,000 
to  run  a  farm  like  this.  He  locked  np  the  road,  and  there  was  no  footpath 
or  bridle-road  to  his  house. 
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Cross-examined  :  He  believed  his  father  bought  the  farm  in  1886  for 
£8,250  at  the  Mart.  He  did  not  know  if  it  included  the  timber.  He 
would  say  that  the  land  dropped  in  value  and  then  regained  somewhat. 
He  would  not  think  it  was  as  valuable  now  as  in  1886,  though  he  had 
made  a  lot  of  improvements.  The  buildings  in  1886  were  totally  different, 
mferior  In  quality,  but  greater  in  quantity.  The  previous  tenants  farmed 
the  farm  differently,  and  they  nearly  all  went  bankrupt.  He  found  great 
<lifficult'y  in  getting  buildings  at  the  time  of  the  fire.  He  had  held  the 
land  under  an  agreement  from  his  father  for  seventeen  years  from  1892.  If 
he  put  in  seeds  and  worked  the  tillages  he  expected  to  be  paid  for  it.  He 
thought  the  custom  was  that  if  he  sold  the  hay  and  straw  he  had  to  cart 
back  manure.  He  knew  a  great  many  fences  had  been  divested  during 
the  last  twenty  years.  He  had  not  altered  the  mode  of  cultivation  during 
the  last  four  years.  From  the  house  to  Chells  Green  there  was  a  public 
bridle-path.  He  did  not  know  what  the  buildings  cost  to  re-erect  after  the 
fire. 

Ee-examined  :  Since  he  took  the  farm  he  had  put  foundations  to  the 
road  and  metalled  it.  The  farm  could  not  be  used  with  buildings  in  the 
neighbourhood.  All  the  buildings  round  about  were  full.  He  had  kept 
the  farm  at  the  top  of  cultivation.  He  considered  that  manuring  the  farm 
had  made  the  land  more  valuable.     He  had  laid  down  100  acres  in  grass. 

H.  Trustram  Eve  said  he  had  made  a  valuation  and  report  in  1910. 
The  land  was  not  good,  and  the  farm  was  badly  served  by  roads.  The 
improvements  in  the  house  were  included  in  the  valuation.  The  outgoings 
were  £101  Is.  2d.  The  three  cottages  were  not  included  in  the  valuation. 
The  fee  simple  value  of  the  fai-m  he  estimated  at  £8,500.  A  fair  rent, 
the  tenant  doing  repairs,  was  13.5.  per  acre,  including  the  entire  right  of 
sporting.  At  the  time  of  the  valuation  he  was  told  by  both  parties  that 
he  was  to  know  nothing  as  to  the  price.  He  was  told  on  legal  advice  that 
the  total  value  included  the  tenant-right,  and  he  had  accepted  the  total 
value  in  that  belief.  He  considered  the  full  site  value  with  the  conditions 
of  open  market,  willing  seller,  freehold,  tithe  and  land  tax  free,  the  fences 
of  adjoining  tenants  left,  and  the  land  drains,  culverts,  posts  and  wire  fences, 
roads,  grass,  and  farm  gates  remaining.  The  farm  could  not  be  occupied  as 
an  outlying  fai-m.  The  larger  the  hereditament  the  more  unwieldy  it  was, 
ar^  the  lower  would  be  the  full  site  value  per  acre.  The  purchaser  would 
say  that  he  could  not  re-equip  for  less  than  £10  to  £12  per  acre.  There 
were  seven  miles  of  fences,  which  he  estimated  at  X  240  per  mile.  The 
cottages  would  cost  .4150  each.  He  thought  some  of  the  hedges  were 
unnecessary  as  Hunter  farmed  it,  but  not  for  the  ordinary  Hertfordshire 
farms.  He  conld  not  farm  without  timber.  He  might  sell  it  at  £5  an 
acre  divested  as  the  Commissioners  said  it  should  be  divested,  but  if  the 
roads  and  the  land  drainage  were  divested  it  would  be  absolutely  tm- 
saleable,  as  a  buyer  could  not  he  found  for  a  heavy  undrained  farm.  A 
buyer  could  not  farm  for  the  first  year  if  he  bought  it  as  divested  by  the 
Commissioners.  The  full  site  value  could  not  he  arrived  at  by  capitalising 
an  annual  full  site  value.  It  was  possible  to  arrive  straight  away  at  the 
divested  value,  bearing  in  mind  what  would  be  in  the  mind  of  the 
purchaser.    The    man-made    things  would   cost  :£  10,413  to   reproduce, 
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leayiiig  out  the  land  drainage,  farm  gates,  road  and  rail  and  wire  fences. 
The  basis  of  the  tenant-right  valuation  was  cost,  and  did  not  include  any 
profit.  The  items  would  be  worth  more  to  a  purchaser  on  April  30th, 
1909.  A  field  sown  with  potatoes  would  fetch  more  than  one  lying  with 
wheat  stubble,  and  land,  if  tilled,  sown,  and  full  of  manure,  would  fetch 
more  as  agricultural  land  than  if  not  tilled.  There  was  a  difference 
between  tenant-right  under  gross  and  under  full  site  value  conditions. 

Cross-examined :  The  manurial  values,  tillage,  and  clover  seeds  were 
meant  for  the  benefit  of  the  owner  in  the  following  year.  Under  the 
Agricultural  Holdings  Act,  190S,  tenant-right  was  calculated  on  the  value 
to  the  incoming  tenant.  If  the  tenant  was  going  out  as  a  willing  seller 
on  April  30th,  1909,  his  valuation  was  what  he  would  pay.  The  custom 
in  Hertfordshire  was  that  as  a  man  entered  so  should  he  leave.  Assuming 
the  landlord  in  possession,  the  gross  value  would  be  higher.  He  had 
never  known  a  tenant  sell  his  tenant-right.  In  June,  1912,  he  thought 
the  tenant-right  had  been  included.  He  claimed  the  deduction  in 
November,  1912.  His  father  had  valued  the  farm  in  1900.  In  Walkern 
parish  there  were  a  good  many  hedges,  but  he  could  not  give  the  cost  of 
putting  them  up  again.  No  conclusions  could  be  drawn  from  the  Agri- 
cultural Rates  Act  as  to  the  Finance  Act.  The  Commissioners  took  the 
house,  cScc,  at  £48,  and  capitalised  it  at  twenty  years'  purchase,  getting  £960 
as  the  cost  of  re-equipment.  £1,920  was  the  capital  amount  of  the  fixed 
charges,  and  that  equalled  £4  2s.  per  acre.  He  was  entitled  to  say  it  was 
worth  £5  an  acre.  Four  and  sixpence  per  acre  was  roughly  the  outgoings, 
so  it  was  really  allowing  17.s.  6d.  per  acre  per  annum.  Ke-equipment 
would  cost  £11  to  £12  per  acre  for  a  house  and  homestead  such  as  this. 
He  calculated  the  cottages  at  5d.  per  cubic  foot  for  two  and  6d.  per  cubic 
foot  for  six.  These  cottages  could  not  be  built  at  less  than  £300  the 
pair.  In  valuing  for  mortgagees  he  would  not  include  tenant-right  if  the 
land  were  let  to  a  tenant  as  he  would  be  dealing  with  the  owner's  interest. 
It  seemed  to  him  that  fee  simple  in  possession  was  two  interests,  while 
owner's  interest  was  one.  He  had  given  evidence  in  Co.rs  T)'ustces  v. 
Hertfordshire  County  Council  on  JIarch  15tb,  1913.  He  had  said  that 
agricultural  land  was  dilBcult  to  buy.  He  was  talking  about  a  farm  quite 
close  to  Hitchen.  The  rental  values  in  Stevenage  had  not  altered  neai-ly  so 
much  as  iu  other  districts.  In  Baldock  unenclosed  land  was  not  unsaleable. 
Everyone  who  bought  an  acre  had  the  right  to  shoot  over  the  whole  lot.  Site 
value  depended  on  shape  and  position.  If  the  house  and  homestead  were 
•burned  dowu,  you  could  get  someone  to  give  something  for  the  farm.  If 
the  hedges  were  taken  off  no  one  would  give  more  than  £5  per  acre. 
According  lo  the  provisional  valuation,  the  gross  value  worked  out  at 
£2.".  .x.f.  10^.  per  acre,  the  total  value  at  £21  6.«.  lUi/.  per  acre,  the  full 
site  value  at  £15  11«.  7//.  per  acre,  the  assessable  site  value  at  £L1  9s.  8d. 
per  acre,  and  the  fixed  charges  at  £4  2x.  per  acre.  His  £5  per  acre  was 
instead  of  the  Cin  12.v.  in  the  provisional  valuation.  He  did  not  suggest 
that  bis  amount  for  reinstatement  should  be  deducted  from  the  gross  value 
to  arrive  at  full  site  value.  The  cubic  contents  of  the  house  were  51,740 
feet,  lie  thought  that  was  required  for  a  farm  of  this  size,  and  in  his 
experience  Id.  per  cubic  foot  was  the  right  cost  of  building.     The  honse 
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WAS  stucco  and  plaster.  A  possible  bidder  would  erect  a  brick  house.  As 
a  practical  man  he  did  not  agree  with  i^il.  per  cubic  foot,  the  cost  set  out 
in  the  report  of  the  Departmental  Committee  on  buildings  for  small  hold- 
ings. £3  per  chain  reinstating  the  fences  covered  the  bidder's  liability 
over  ten  years.  The  cost  of  putting  up  a  quick  fence  and  one  guard-rail 
would  be  £1  5s.  lid.  per  chain.  A  man  would  be  a  fool  to  put  up  a  wire 
fence,  as  it  would  give  no  shelter  for  stock.  It  was  agreed  that  it  every 
tree  were  cut  down  and  sold  the  commercial  value  would  be  £450. 

Re-examined  :  He  looked  at  assessable  site  value  as  a  figure  on  a  scale 
tci  measure  a  rise  or  fall.  He  had  never  known  a  buyer  to  buy  on  the  basis 
of  assessable  site  value,  and  he  did  not  think  any  farmer  would  buy  a  farm 
under  full  site  conditions.  Valuing  for  rating  one  did  not  look  on  the 
parish  boundaries  as  watertight  compartments.  A  prudent  bidder  would 
have  to  pay  Hd.  per  cubic  foot  to  build  cottages.  The  equipment  of  a 
500-acre  farm  could  not  be  compared  with  the  equipment  of  a  small 
holding. 

By  the  Referee  :  His  full  site  value  was  £2,340  and  his  value  for  agri- 
cultural purposes  £tO.!l7H. 

Howard  Frank  said  that  during  the  last  three  years  he  had  sold 
country  property  worth  over  £8,000,000.  He  had  been  over  the  farm.  He 
assessed  the  divested  value,  assuming  no  tithe  or  land  tax,  at  £5  10s.  per 
acre,  i.e.,  £2,570.  He  based  it  on  what  the  property  might  fetch.  He  did 
not  think  it  would  sell  at  auction,  but  it  might  be  sold  privately  afterwards. 
He  did  not  think  adjoiniDg  owners  would  buy  it  at  that  price,  and  he 
thought  that  only  a  speculator  would  buy  it.  About  April  30th,  1909, 
there  were  plenty  of  equipped  farms  on  the  market.  If  the  timber  were 
taken  away  the  value  of  the  farm  would  be  depreciated  much  more  than 
the  commercial  valne  of  the  timber. 

Cross-examined  :  The  full  site  value  would  be  £4  12.«.  per  acre  if 
25  years'  purchase  of  the  land  taxes  were  taken.  He  could  easily  conceive 
the  value,  deducting  fixed  charges,  being  3.?.  per  acre.  He  had  only  con- 
sidered the  value  of  the  farm  as  a  whole  divested. 

Re-examined  :  He  did  not  think  the  farm  would  be  suitable  for 
splitting  up. 

Douglas  T.  Thring  said  he  had  been  over  the  farm  and  had  been 
through  Mr.  Eve's  measurements.  Assuming  them  to  be  correct,  his 
figures  for  the  buildings  agreed  with  those  of  Mr.  Eve.  He  estimated  the 
full  site  value  without  laud  tax,  divested  according  to  the  Commissioners' 
view,  at  not  more  than  £5  per  acre;  if  divested  also  of  all  roads,  land 
drainage,  gates,  and  wire  fences,  at  not  more  than  £1  per  acre.  He  had 
had  much  experience  of  quick  fences.  Wire  to  protect  fences  was  not 
popular.  It  pulled  off  horses'  shoes  and  damaged  their  fetlocks.  A  single 
row  of  quick  was  not  satisfactory.  The  cost  of  a  double  row  with  two 
guard-rails  he  estimated  at  five  guineas  a  chain,  including  planting  and 
maintenance  on  a  new  site.  It  would  be  more  costly  on  an  old  site  owing 
to  grubbing  the  roots  and  manuring.  He  thought  the  farm  divested  would 
be  sold  to  a  speculator.  It  was  not  suitable  to  cut  up  into  small  holdings. 
Cross-examined  :  He  did  not  think  the  farm  could  be  practically  sold 
piecemeal  to  surrounding  farms.     A  purchaser  might  split  the  farm  into 
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two  or  re-equi)i  it  os  two  farms.  lie  did  not  think  it  would  be  necessary 
to  reconstruct  brick  for  brick,  but  he  did  not  think  the  fai-m  had  sufficient 
equipment.  A  wire  protecting  fence  would  cost  l.s.  a  yard.  He  did  not 
know  the  cost  of  a  chestnut  paling  fence.  He  thought  all  the  existing 
fences  were  necessary.  The  full  site  value  would  be  £4  2.s.  per  acre. 
A  pair  of  cottages  could  not  be  built  under  £450. 

Ile-examined  :  He  thought  the  best  price  could  be  got  for  the  farm  as 
a  full  site  proposition  whole  and  not  split  up.  Split  chestnut  fences  would 
not  be  suitable  for  the  farm. 

Henry  George  said  he  was  a  valuer  ;  he  farmed  1,300  acres  in  Hert- 
fordshire, and  had  known  Chells  for  thirty  years.  £5  an  acre  would  be  a 
very  good  offer  for  it  divested.  It  would  fetch  the  best  price  as  a  whole, 
and  was  not  suitable  for  small  holdings.  This  class  of  land  was  best  in  a 
large  farm.     It  could  not  be  fai'med  without  the  house,  fences,  and  trees. 

Cross-examined  :  The  farmer  would  want  as  many  fences  as  there  were 
at  present,  though  some  of  the  fences  might  be  better.  The  soil  varied  in 
some  of  the  fields.  There  was  not  a  great  quantity  of  unfenced  land  in 
the  neighboui'hood. 

Re-examined  ;  There  were  plenty  of  other  farms  as  big  in  the  neigh- 
bourhood. He  did  not  believe  a  buyer  for  this  particular  farm  as  a  full 
site  proposition  could  be  obtained. 

John  William  Smith  said  he  farmed  1,000  acres  in  Hertfordshire  and 
500  acres  in  Huntingdon,  and  a  portion  of  his  land  joined  Chells.  He 
built  a  cowshed  similar  to  Hunter's,  copied  from  his,  of  the  same 
dimensions,  without  an  architect,  and  it  cost  him  £700.  He  had  fenced 
a  part  open  to  a  road.  It  would  be  impossible  to  farm  Chells  without 
buildings  and  hedges.  Chells  had  been  offered  to  his  father-in-law  at 
about  £16  10s.  per  acre.  He  did  not  think  a  purchaser  could  be  found 
at  £5  an  acre  on  full  site  conditions.  A  small  holder  could  not  live  on 
the  farm.  The  equipment  was  not  in  excess  of  the  requirements,  and  one 
could  not  do  with  less  fences. 

Cross-examined  ;  Hunter's  building  conditions  would  be  more  difficult, 
as  he  was  further  from  a  station  and  a  town.  Chells  could  not  be  farmed 
as  a  dairy  farm  with  wire  fences.  A  buyer  would  not  give  more  than  £5, 
tithe  free,  divested.  He  himself  would  not  buy  for  one  year's  rent  if  he 
had  to  put  up  fences  and  buildings. 

John  Inns  said  he  was  a  very  large  farmer  in  Hertfordshire,  and  had 
bought  a  good  deal  of  agricultural  laud.  He  owned  some  land  adjoining 
Chells.  Divested  of  the  house,  &c.,  he  thought  he  would  give  .to  to  £6 
an  acre  for  it,  but  he  did  not  think  a  buyer  could  be  found  to  give  more. 
If  the  two  roads  and  the  field  drainage  were  divested,  he  would  not  give 
as  much  as  £5  or  £(i.  One  would  have  to  have  homestead  and  buildings 
to  farm  Chells. 

Cross-examined  :  He  bought  Chells  Farm  on  August  6th,  1885,  for 
£8,250.  That  did  not  include  the  tenant-right  or  timber.  He  could  not 
rem.ember  ever  buying  a  full  site  piece  of  ai-able  land,  though  he  did  buy 
one  field  of  pasture  without  fences,  lie  owned  a  farm  at  Kelshall  of 
iiliout  682  acres  which  ^^•as  practically  one  field,  500  acres  being  in  one 
field.     He  tried  to  make  profit  at  farming  out  of  the  land. 
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Ke-examiiied  :  He  sold  Chells  Fiirm  to  Mr.  Hunter,  who  gave  him 
£500  to  take  his  place,  not  including  the  timber.  He  gave  the  tenant 
whom  he  had  recommended  the  tenant-right.  It  could  not  tic  farmed  with 
less  fences. 

Mr.  Kingdon,  opening  for  the  respondents,  said  that  he  proposed  to 
deal  generally  with  the  questions  at  issue.  The  first  question  was  the 
difference  between  gross  value  and  full  site  value.  The  only  dispute  was 
as  to  the  land  drains  and  two  roads  on  the  question  of  divestment.  The 
appellant  said  that  the  drains  were  structures  appurtenant  to,  or  used  in 
connection  with,  buildings,  but  the  cases  quoted  turned  on  the  words  used 
in  the  deed,  and  any  principle  appljing  to  a  right  was  absurd  when  applied 
to  the  land.  The  appellant  said  that  the  roads  were  structures  appurtenant 
to  the  house. 

The  second  point  was  the  deductions  to  be  made  under  Section  25  (i)  (rf). 
Unless  the  tenant-right  was  included  in  the  total  value  it  could  not  come 
oif,  and  there  was  no  appeal  against  the  total  value,  so  that  unless  the  total 
value  in  law  included  the  tenant-right  it  could  not  be  taken  off.  If  the 
tenant-right  were  included  in  the  total  value,  it  could  only  be  included  on 
a  principle  which  made  it  impossible  to  take  it  off.  What  had  to  be  con- 
sidered was  the  permanent  abiding  value  of  land,  and  the  only  criterion  of 
that  was  selling  and  letting.  No  landowner  took  into  account  compensa- 
tion between  tenant  and  tenant  as  to  the  value  of  his  land.  Mr.  Eve  could 
not  conceive  of  a  tenant  selling  a  mere  pecuniary  claim,  and  this  claim 
was  merely  a  pecuniary  claim.  He  suggested  that  there  was  nothing  in 
the  Act  importing  a  different  method  of  valuation  to  that  which  had  been 
used.  Tenant-right  was  not,  and  ought  not  to  be,  included  in  the  total 
value. 

The  third  point  was  the  agricultural  value.  The  appellant  claimed 
that  that  included  the  sporting  value  and  what  was  necessary  to  equip 
the  farm  or  its  present  equipment.  He  submitted  that  this  was  nonsense. 
Agricultural  value  corresponded  to  total  value,  but  one  had  to  eliminate 
value  which  it  possessed  only  for  purposes  other  than  agriculture.  Section  7 
was  a  specific  direction  as  to  what  should  be  included  in  a  value  to  be 
arrived  at  at  a  certain  time  and  for  a  certain  purpose.  A  value  on 
April  30th,  1909,  could  not  have  anything  to  do  with  a  value  on  an 
occasion  for  increment  value  duty.  The  deduction  for  tenant-right,  if 
any,  was  not  the  value  of  the  crops  in  the  land,  but  the  appropriate 
allowance  to  the  tenant. 

C.  J.  Howell-Thomas,  Deputy  Chief  Valuer  for  England  and  "Wales, 
said  Chells  had  frontages  of  1^  miles  to  outside  roads.  Two  of  the  pre- 
sent buildings  were  not  in  existence  on  April  30th,  1909.  The  soil  varied 
very  considerably,  and  the  fences  were  particularly  poor.  Most  of  them 
would  be  better  down  altogether.  An  inspection  for  valuation  was  made 
on  April  19th,  1912.  He  had  not  been  concerned  with  this  appeal  till 
about  Jnne  or  July,  1912,  but  he  accepted  responsibility  for  the  figures 
on  which  they  were  now  fighting.  On  March  10th,  1913,  it  was  con- 
sidered advisable  to  make  an  alteration  in  the  figures.  The  gross  value 
was  put  at  £11,200,  and  the  total  value  at  £10,000,  and  these  figures  were 
not  challenged.     The  deductions  were  £i,620,  assessable  site  value  £5,3SQ, 
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and  the  value  foi-  agricultural  purposes  £0,755,  excluding  iii-io  for  sporting 
—i.e.,  it  was  the  total  value  minus  sporting  rights.  The  total  value  and 
the  agricultural  value  did  not  include  the  tenant-right.  A  site  value  of 
nil  was  claimed  in  the  notice  of  objection.  The  full  site  value  was  put  at 
£7,300,  assuming  the  land  to  be  divested  of  houses,  cottages,  farm  build- 
ings, water  supply  to  buildings,  growing  timber,  fruit  trees  and  bushes,  and 
live  fences.  The  road  was  an  ordinaiy  accommodation  road  to  link  up 
the  main  farm  with  the  outlying  part.  In  his  opinion  it  was  not  a 
structure.  The  full  site  value  represented  the  value  in  the  open  market  in 
the  state  of  cultivation  in  which  it  was  on  April  30th,  1909, -with  the 
surrounding  properties  in  their  then  condition.  That  was  the  commercial 
value,  free  from  tithe.  He  had  not  considered  the  question  of  dive.sting 
the  roads  and  the  laud  drainage.  If  the  farm  were  divested  there  would 
be  no  difRcnlty  in  finding  a  purchaser  at  £16  per  acre  free  from  charges, 
or  £11  10s.  subject  to  charges.  The  views  of  the  appellant's  witnesses 
were  not  justified  by  the  facts.  The  land  could  not  be  regarded  as  derelict. 
Mr.  Eve  approached  the  question  as  if  full  site  value  were  a  thing  which 
.had  never  existed  before.  There  were  211  acres  of  grass  which  he 
estimated  at  £20  per  acre,  apart  from  buildings  and  fences,  and  free  of 
charges,  and  250  acres  of  arable,  which  he  estimated  at  £12  per  acre,  the 
land  being  in  a  high  state  of  cultivation.  The  best  way  to  realise  the 
farm  if  divested  would  be  to  cut  it  up  into  lots.  He  was  quite  satisfied 
that  a  speculator  could  buy  the  farm  at  the  figure  of  the  provisional 
valuation,  and  re-equip  it  with  profit.  It  did  not  pay  to  put  up  expensive 
buildings.  It  could  be  re-equipped  as  a  dairy  farm,  and  show  a  profit. 
In  his  opinion  it  cost  more  per  acre  to  equip  a  small  holding  than  a 
large  holding  with  permanent  buildings.  The  main  homestead  contained 
18,046  cubic  feet,  which,  at  2id.  per  cubic  foot,  came  to  £1,958.  That 
should  be  sufBcient  for  suitable  buildings  of  similar  accommodation. 
The  cost  would  be  £1,573  if  timber  was  used,  and  timber  would  be 
likely  to  last  as  long  as  the  building  was  suitable.  The  Commissioners 
claimed  that  neither  land  drains,  nor  roads,  which  amounted  to  £1,764, 
according  to  Mr.  Eve,  should  be  divested.  That  left  .t:S..")18  as  itr.  Eve's 
estimate  of  re-equipment.  The  live  fences  cost  X  1,680  according  to 
Mr.  Eve,  which  left  1 6,838  l.«.  6d.  as  representing  the  honse,  cottages, 
and  liuildirgs.  That  was  equivalent  to  £14  12.v.  per  acre,  which  went 
beyond  the  limit  of  the  reasonable,  especially  in  view  of  the  insurance. 
Mr.  Eve's  estimate  worked  out  at  Sd.  or  lOr/.  per  cubic  foot,  which  was 
ridiculous.  The  value  of  the  land  could  not  be  arrived  at  by 
eliminating  expenditure  on  buildings.  The  existing  cottages  would 
probably  not  fetch  more  than  i:SOO.  A  purchaser  would  earmark  not 
more  than  £2,000  for  the  value  of  the  homestead.  The  value  of  the  live 
hedges  worked  out,  according  to  ^[i\  ICve,  at  £3  7.v.  6rf.  per  acre,  which 
was  one-sixth  of  the  total  value.  l<"or  natural  shelter  a  purchaser  could 
plant  conifers.  The  sjiorting  rights  were  deducted  from  the  agricultural 
value  in  accordance  with  Sections  41  and  7,  on  the  assumption  that  the 
land  was  ottered  for  sale  in  the  open  market,  its  use  being  limited  to 
agriculture.  It  did  not  include  tenant-right,  and  had  no  fiscal  signifi- 
cance. 
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Cross-examined  :  The  practice  of  the  Commissioners  wirs  to  take  the 
unit  of  occupation  and  find  the  total  value  and  site  value.  One  found  the 
value  of  the  whole  unit  of  occupation,  and  then  found  the  value  of  the 
unit  of  occupation  under  full  site  conditions.  He  first  made  inspection 
after  the  service  of  the  re-amended  provisional  valuation,  he  thought, 
after  March  10th.  The  alteration  in  the  figures  had  been  made  before  his 
valuation.  In  the  figures  i;4,620  no  allowance  was  specifically  made  for 
timber.  If  full  site  value  must  be  ascertained  by  deductions  from  gross 
value,  the  value  attributable  to  some  of  the  trees  should  be  f^reater  than 
the  commercial  value  of  the  timber.  He  did  not  make  a  field  to  field 
valuation,  as  the  total  value  was  not  disputed.  He  thought  a  possible  full 
site  buyer  should  make  a  field-to-field  valuation.  The  farm  was  worth  a 
gi'oss  rent  of  £540  per  annum,  equal  to  23s.  per  acre,  and  a  net  rent 
of  £402,  equal  to  lis.  2d.  per  acre,  deducting  £66  I6s.  Id.  for  tithe, 
£16  6s.  lOfl!.  for  land  tax,  £1  Os.  Sd.  fee  farm  rent,  £54  repairs  and  insur- 
ance. He  had  not  arrived  at  a  full  site  annual  rent,  though  he  thought  it 
was  possible  to  do  so.  In  his  opinion  a  purchaser  would  give  a  higher 
number  of  years'  purchase  for  the  land  divested  than  he  would  for  the 
land  with  buildings  on  it.  He  thought  it  would  be  possible  to  farm  this 
land  without  buildings  on  it,  though  buildings  would  be  necessary  some- 
where. He  thought  Hunter  was  probably  getting  the  best  out  of  the 
farm.  He  thought  the  cowhouse  for  sixteen  cows  was  wasteful.  He 
would  suggest  economies  in  the  housing.  He  did  not  criticise  the  big 
cowhouse,  though  he  thought  that  a  cowhouse  quite  suitable  for  fifty- 
two  cows  could  be  erected  for  £520.  That  assumed  a  brick  building,  and 
it  would  be  30  per  cent,  cheaper  with  timber  double  walls.  All  the  figures 
of  his  dimensions  were  down  to  the  ground  line.  The  farm  was  not 
unfavourably  placed  for  obtaining  labour.  He  had  valued  the  cottages  on 
the  farm  at  £800.  One  might  expect  to  build  nine  cottages  for  £160 
each.  Under  the  Stevenage  building  bye-laws  the  old  cottages  could 
not  be  put  up  at  all.  The  farmhouse  afforded  more  accommodation  than 
Hunter  required.  The  accommodation  must  be  dependent  on  the  require- 
ments of  the  individual.  He  thought  a  farmer  would  discount  the  value 
by  the  amount  he  had  to  spend  on  the  house.  Perhaps  he  could  put  up  a 
house  for  £750.  At  Stevenage  Lodge  Farm  the  accommodation  could 
certainly  be  pnt  up  for  less  than  that  amount.  He  would  take  it  that  the 
farmer  did  not  live  there.  Boxfield  Farm  was  a  substantial  holding,  and 
the  total  accommodation  could  be  rebuilt  for  £1,000.  He  had  never 
found  land  which  could  not  be  sold  without  buildings.  A  purchaser  would 
consider  that  he  would  require  about  6,000  yards  of  fences.  The  best 
would  be  quick  set,  but  he  himself  would  not  put  up  quick.  The  specu- 
lator would  put  up  the  cheapest  at  6d.  per  yard.  He  would  put  up  posts 
and  wire  fences  at  lOrf.  a  yard.  Quicks  could  be  purchased  and  planted 
at  'Ad.  a  yard,  and  a  guard-rail  at  Is.  a  yard.  The  Commissioners  did  not 
consider  the  unexhausted  manures  in  the  total  value,  though  the  permanent 
effect  of  the  manures  was  taken  into  consideration.  He  did  not  think 
that  manures  put  in  the  previous  year  would  affect  the  value  of  the  land. 
If  land  drains  had  contributed  to  the  value  of  the  land  they  would  be 
taken  into  consideration,  as  would  any  matters  permanently  affecting  the 
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value.  Ho  could  conceive  that  a  certain  proportion  was  taken  for  the 
buildings,  and  that  assessable  site  value  was  arrived  at  as  a  balance.  One 
road  on  the  farm  was  a  good  hard  road,  but  essentially  a  private  accom- 
modation road. 

Ke-examined:  It  would  be  open  to  the  purchaser  to  deal  with  the  di- 
vested land  in  any  way.  This  farm  would  certainly  not  be  re-equipped  in, 
this  way.  The  effect  of  consistent  good  farming  was  patent  to  the  valuer, 
and  was  taken  into  consideration.  He  had  given  the  timber  a  commercial 
value,  but  not  a  shelter  value.  In  such  a  case  as  this  the  commercial  value 
was  greater  than  the  shelter  value. 

H.  M.  Jonas  said  he  had  made  a  valuation  of  the  farm,  not  knowing 
the  figures  of  either  party.  He  estimated  the  value  of  the  property  now  in 
the  open  market  at  £10,.500,  and  the  total  value  on  April  30tb,  1909,  at 
£10,000.  The  gross  annual  value  he  put  at  £.532;  and,  deducting  £121 
for  charges,  repairs,  and  insurance,  that  left  a  net  annual  vahn  of  £411, 
which,  at  twenty-five  years'  purchise,  made  £10,275.  Adding  the  timber, 
less  the  cost  of  enfranchisement,  mide  the  total  value  £10,477.  On  an 
acreage  basis  of  £21  per  acre,  adding  the  timber  less  the  cost  of  enfranch- 
isement, it  worked  out  at  £10,120.  The  gross  value  he  estimated  at  £11,945, 
and  the  value  divested,  subject  to  tithe  and  land  taxes,  at  £12  per  acre, 
equal  to  £5,616.  Taking  the  assessable  site  value  from  the  total  value, 
the  value  attributable  to  the  houses,  buildings,  &c.,  was  £1,384,  being 
£497  for  timber  and  fruit  trees,  £290  for  hedges,  and  £3,597  for  house 
and  buildings.  A  very  small  expenditure  on  a  shelter  shed  would  be 
worth  more  than  the  trees  for  shelter.  These  deductions  were  m:)re  than 
sufficient.  He  put  the  annual  value  of  the  house,  buildings,  and  cottages 
at  £100,  and  that,  at  twenty-five  years'  purchase  without  repairs,  was 
£2,500.  His  valuation  for  agricultural  purposes  was  £9,755,  i.e.,  the 
total  value  less  sporting  rights.  The  value  of  the  farm  was  its  agricultural 
value,  and  it  had  no  other.  In  estimating  th;  cost  of  reinstatement,  he 
had  preferred  to  follow  the  report  of  the  Committee  on  Smill  Holdings 
rather  than  his  own  experience.  Allowing  £3,900  for  the  house,  buildings, 
and  cottages,  £220  for  the  yard,  fences,  walls,  drainage,  and  water  supply, 
and  £620  for  the  hedges,  that  came  to  about  £10  per  acre;  but  bethought 
that  £3,510 — i.e.,  £7  10s.  per  acre — was  sufficient  to  equip  this  farm.  He 
found  that  the  average  cost  of  woDden  buildiuL's  varied  from  2d.  to  2}<f . 
per  cubic  foot,  and  the  average  cost  of  9in. -brick  was  2M.  per  cubic  foot. 
He  had  erected  14-in.  brick  buildings  at  3'gd.  per  cubic  foot,  with  grano- 
lithic floors  and  fireclay  mangers.  The  most  recent  cottages  he  hid  erected 
cost  iii.  per  cubic  fo3t.  He  had  never  incluiel  the  tenant-right  in  miking 
a  valuation  for  mortgage  of  the  owner's  interest  in  fee  simple. 

CroBs-examinsd:  He  thought  there  were  many  people  who  would  buy 
farms  in  full  site  condition.  His  gross  value  was  £25  per  acre,  and  th; 
full  site  value  £16  por  acre.  At  his  price  th?  speculative  purchaier  might 
be  eliminated.  He  thought  he  could  find  a  farmjr  who  would  take  the 
farm  divested  at  £16  per  acre.  The  gras5  land  would  be  useless  till  he 
got  his  fences  up,  and  he  would,  of  course,  suffer  inconvcaience.  He 
would  have  to  fence  betwosu  his  grass  and  adjoining  owners,  between  hi- 
grass  ani  the  road i,  and  betwcm  h=s  grass  and  arabb.     On  April  30th, 
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1909,  he  would  have  to  hire  housing  for  his  cattle  and  horses  till  he  got  his 
liuildirgs  up,  and  it  -nould  be  very  awkward  for  the  first  twelve  months. 
He  would  lose  his  hay  harvest,  and  would  have  to  hire  horses  and  machines. 
The  farmer  would  discount  his  price  to  some  extent  owing  to  the  incon- 
venience. It  would  be  ten  or  twelve  years  before  he  could  get  shelter  from 
any  timber.  He  allowed  8,270  yards  of  hedges  round  the  grass  lands,  and 
next  to  the  high  reads,  some  at  2s.,  some  at  Is.  6d.,  and  2,070  yards  at  ^s. 
He  considered  that  the  farm  was  being  farmed  in  the  best  manner,  and  tbe 
buildings  were  not  in  excess  of  requirements.  He  had  put  up  a  cottage 
for  £150,  but  not  less.     Surrounding  owners  might  buy  the  farm  divested. 

Re-examined  :  He  thought  the  whole  question  of  fencing  had  been 
given  too  much  importance.  Mr.  Kve's  estimate  worked  out  at  a  rent  of 
a^d.  per  acre  per  annnm  for  the  land. 

Hugh  Kemsley  said  he  made  a  valuation  by  instructions  on  April  10th, 
1913.  The  farm  was  not  outlandish,  and  the  house  was  suitable  for 
the  holding.  The  total  value  he  put  at  £10,000,  or  £21  per  acre,  with 
possession,  but  subject  to  tenant-right  valuation.  He  thought  the  farm 
would  let  at  £527,  i.e.,  22s.  (id.  an  acre.  Deducting  £115  for  repairs,  &c., 
left  a  net  rent  of  £412.  He  had  not  valued  the  timber  separately.  The 
full  site  valne,  on  the  Commissioners'  basis,  he  estimated  at  from  £15  10.«. 
to  £16  per  acre,  free  of  charges.  The  land  could  be  used  as  a  dairy  farm, 
and  as  such  was  very  well  equipped,  but  if  it  was  in  full  site  condition  he 
■did  not  think  it  would  be  equipped  as  it  was  now.  There  would  be  plenty 
of  purchasers  for  parts  of  the  farm,  and  no  difficulty  in  selling  fields 
without  fences  or  troes.  The  hedges  on  Chells  were  of  much  less  import- 
ance than  on  most  farms.  He  considered  that  at  most  976  rods  of  hedges 
need  be  reinstated,  which  would  cost  £244  at  os.  a  rod  for  a  post-and-wire 
fence. 

Cross-examined  ;  He  did  not  pretend  to  a  detailed  knowledge  of  the 
land  immediately  around  Chells.  He  thought  that  if  Chells  were  divested 
it  would  be  absorbed  by  adjoining  owners,  and  not  re-equipped  as  one 
farm.  He  did  not  think  that  in  1909  equipped  land  could  be  bought  east 
of  Chells  at  £16  per  acre,  free  of  tithe.  He  had  not  gone  into  any  detailed 
scheme  of  re-equipment,  as  he  did  not  think  the  hypothetical  purchaser 
would  do  so  until  he  had  tried  to  deal  with  the  land  some  other  way.  He 
knew  that  many  farmers  were  buying  land  as  an  investment,  and  not  to 
farm  themsehes.  He  thought  17*.  a  red  was  a  good  deal  too  much  for  a 
<iuick  hedge,  ditch,  and  rail. 

John  Crawter,  superintending  valuer  for  the  district,  said  that  the 
alterations  in  the  provisional  valuation  were  due  to  him.  He  put  the 
annual  value  at  £515,  the  deductions  at  £110  13«.  ^d.,  the  net  rent  at 
£404  &s.  3d.  The  market  value  here  was  £20  to  £25  per  acre.  He  fixed 
the  full  site  value  at  £7,488— £15  10*.  to  £16  per  acre.  He  had  been 
agent  for  a  farm  in  the  adjoining  parish,  which  was  practically  a  full  site 
value  farm  very  much  like  this  one.  In  selling  by  auction,  he  would 
advise  a  reserve  of  £15  10.?.  to  £16  per  acre.  He  was  convinced  that  !i 
rent  of  12*.  6d.  per  acre  could  be  obtained  for  the  farm  divested,  and 
thought  it  would  realise  £7,300  in  the  open  market. 

Cross-examined  :  The  farm  was  inspected  before  the  first  provisional 
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valuation,  and  the  figures  would  be  submitted  to  the  district  valuer.  The 
district  valuer  could  not  inspect  all  the  properties  in  his  district.  He  had 
an  idea  how  the  difference  was  arrived  at.  [Here  Mr.  Allen  called  for  the 
field  book  dealing  with  the  deductions  in  the  first  provisional  valuation. 
Mr.  Kingdon  refused  to  produce  it.]  He  first  saw  the  faiin  in  October, 
1912,  and  he  knew  then  that  there  was  an  objection  to  the  difference. 
He  did  not  think  the  farm  was  inspected  between  the  first  and  second 
provisional  valuations.  He  thought  Mr.  Wood  went  to  the  farm  in 
October.  When  the  matter  came  before  him  he  very  soon  decided  that 
the  difference  was  inadequate,  though  it  was  true  that  no  change  in  the 
difference  was  served  till  March  10th,  1913.  He  communicated  with 
Mr.  Eve  on  November  1st,  and  the  impression  on  his  own  mind  was  that 
Mr.  Eve  did  not  want  to  meet  him  with  a  view  to  an  arrangement.  In  full 
site  value  he  confined  his  mind  to  the  riarticular  unit  of  valuation.  He 
had  in  cases  taken  a  big  block  of  land,  and  taken  an  average  full  site  value. 
He  did  not  think  that  Chells  could  be  farmed  as  a  whole  with  Einch's 
farm.  When  he  valued  he  valued  the  fee  simple  in  possession,  not  subject 
to  any  lease.  He  valued  gi-ass  sown  by  the  tenant,  failing  information 
to  the  contraiy,  but  he  did  not  value  anything  for  which  the  tenant  had 
a  right  of  compensation.  In  ninety-nine  cases  out  of  a  hundred  they  did 
not  know  whether  fields  had  been  drained  or  not.  He  would  value 
perennial  sainfoin  in  so  far  as  it  affected  the  surface.  He  had  valued 
the  wood  in  the  agricultural  value. 

Ee-examined  :  They  did  not  include  crops,  unexhausted  manures,  or 
tillages  in  their  valuation.  Agricultural  value  was  the  market  value, 
restricting  the  use  of  the  land  to  agricultural  purposes. 

Mr.  Kingdon,  summing  up  for  the  respondents,  said  that  the  first 
question  was  a  question  of  value,  and  one  for  the  Referee.  In  estimating 
the  full  site  value  he  must  keep  the  total  value  in  mind.  He  submitted 
that  the  total  value  in  1909  was  quite  £10,000,  without  the  tenant-right. 
In  1886  Mr.  Inns  gave  £8,250  for  the  farm  without  the  tenant-right 
or  timber,  and  sold  it  for  £500  more  to  the  appellant's  father.  Since 
that  time  a  period  of  agricultural  depression  had  passed  away,  and 
the  value  in  1909  must  have  been  higher  than  in  1886,  as  new  buildings 
had  been  put  up,  three  cottages  had  been  built,  and  100  acres  had  been 
laid  down  in  grass.  Mr.  Eve's  valuation  in  1910  was  quite  wrong,  unless 
it  was  made  under  special  conditions.  There  was  always  in  valuation 
room  for  a  large  difference  of  values.  He  submitted  that  Mr.  Smith's 
evidence  was  unworthy  of  consideration.  No  buyer  would  spend  £1,600 
in  putting  up  fences,  and  a  shed  could  be  put  up  for  shelter.  A  purchaser 
eould  sell  ofl'  portions  of  the  farm.  The  difference  between  the  full  site 
value  and  the  assessable  site  value  depended  in  this  case  on  the  liability  of 
the  land  to  tithe.  To  say  that  the  land  had  a  capital  value  of  only  about 
:!«.  an  acre  was  to  challenge  the  ridicule  of  the  world.  Secondly,  he 
contended  that  neither  the  land  drains  nor  the  roads  were  structures. 
The  drains  of  a  house  were  undoubtedly  structures,  but  the  drains  of  a 
field  were  not  ;  and,  even  if  they  were,  they  were  not  appurtenant  to,  or 
used  in  connection  with,  the  house.  They  had  nothing  to  do  with  the 
house.  In  a  conveyance  of  the  house  to  "  A  "  and  of  the  land  to  "  B,"  the  land 
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drains  would  go  to  "  B."  (Conveyancing  Act,  18H1,  Section  6  (1).)  Tlic 
words  "  used  in  connection  with  "  involved  a  close  interdependence.  On 
the  meaning  of  the  word  "structure,"  Mr.  Kingdon  quoted  L.  C.  C.  v. 
Pearce  (1892),  2  Q.  B.,  109  ;  L.  C.  C.  v.  Humphreys  (1891),  2  Q.  B.,  755  ; 
Venner  v.  McDonell  (1897),  1  Q.  B.,  421  ;  and  Colnrg  Hotel  v.  L.  C.  C, 
81  L.  T.,  450. 

The  third  point  was  the  value  for  agricultural  purposes  under  Section 
26  (1).  The  appellant  said  that  to  the  ordinary  value  must  be  added  the 
tenant-right  and  the  value  of  the  sporting.  He  submitted  that  the  Keferee 
had  to  consider  the  use  restricted  to  agricultural  purposes,  which  were 
defined  in  Section  41,  and  in  that  there  was  no  reference  to  sporting  value. 
It  was  perfectly  clear  that  sporting  value  was  not  included.  The  proviso 
in  Section  7  was  not  of  general  application.  The  value  in  Section  26  (1 ) 
was  to  he  found  merely  for  statistical  purposes,  and  no  fiscal  consequences 
whatever  flowed  from  it.  It  would  be  useless  to  include  tenant-right  for 
statistical  purposes,  and  it  was  certainly  not  meant  to  be  included. 

The  fourth  point  was  the  question  of  allowances  under  Section  2.5 
(4)  ((Q,  He  did  not  propose  to  deal  with  the  tenant-right  at  this  time,  as 
the  case  must  go  before  the  Courts,  but  he  submitted  that  it  was  not 
included  in  the  total  value,  either  in  fact  or  in  law  ;  and  if  it  was  not 
included  it  could  not  be  taken  off,  not  being  a  part  of  the  total  value.  The 
seeds,  &c.,  were  an  integral  part  of  the  land,  and  to  say  that  they  were 
personal  to  the  owner  was  ridiculous.  The  whole  scope  of  the  Act  was 
to  take  the  burden  off  the  man-made  things  and  put  it  on  Nature's 
contribution. 

ilr.  Allen,  for  the  appellant,  said  that  the  full  site  value  was  nonsense, 
but  it  was  statutory  nonsense,  and  therefore  it  would  be  necessary  for  the 
Keferee  to  find  it.  Values  unknown  before  to  practical  men  were  ridi- 
culous. In  this  case  the  Commissioners  had  had  to  amend  their  duties  by 
over  100  per  cent.,  and  that  showed  the  difficulty  of  finding  values,  and 
the  danger  of  valuations  not  being  checked  by  the  district  valuer.  They 
had  not  seen  the  man  who  made  the  first  valuation,  or  the  district  valuer 
who  signed  it,  and  no  document  showing  how  the  first  valuation  was 
arrived  at  had  been  put  in.  He  suggested  that  a  valuation  like  that  of 
Mr.  Eve,  who  was  acting  for  both  parties,  was  the  best  possible  kind  of 
valuation  ;  and  if  to  that  were  added  the  value  of  the  cottages  and  of  the 
tenant-right,  one  an-ived  at  a  figure  close  to  the  total  value  of  the 
provisional  valuation.  That  went  to  piove  that  the  valuer  had  included 
tenant-right  in  his  figures.  The  main  issue  in  the  case  was  the  difference 
between  gross  value  and  divested  value.  The  Commissioners'  idea  of 
splitting  up  would  change  the  whole  configuration  of  every  unit  of 
occupation,  and  give  a  fictitious,  inflated  full  site  value  for  every  farm. 
This  farm  was  not  suitable  for  small  holdings,  and  Mr.  Jonas  had  said 
that  the  farmer  who  bought  it  would  be  put  to  great  inconvenience.  He 
certainly  would  not  give  £16  an  acre,  as  the  Commissioners  maintained, 
for  the  divested  farm.  The  equipped  farm  had  been  offered  to  Mr.  Smith's 
father-in-law  at  £16  10s.  per  acre.  Mr.  Thomas  had  said  that  Hunter 
was  getting  the  best  out  of  the  farm,  and  that  the  buildings  were  not 
excessive,  but  Counsel  asked  the  Keferee  to  say  that  Mr.  Thomas's  esti- 
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mate  of  2h4.  per  cubic  foot  to  erect  buildings  was  much  too  low.     A 
buyer  of  a  full  site  proijosidon  would  discount  his  price  by  the  amount  it 
woull  cost  him  to  put  up  new  buildings  and  by  a  reasonable  profit  on  his 
outUy,  and  he  would  conUder  tlie   building  bye-laws  of  the  district. 
Mr.  Crawter  would  not  disclose  his  syste  n  of  valuation,  and  no  local 
p3ople  had  been  called   by  the  Commissioners   to  say  that  they  would 
give  the  Commissioners'  price  f.jr  the  farm  divested.     With  regard    to 
the   tenant-right,   they   were  valuing   the   fee  simple  in   possession,  .not 
subject  to   any  lease.      In  an  ordinary   conveyance  the   right   to  unex- 
hausted manures  would  pasj  with  the  land.     A  mortgagee  entering  into 
possassiou    would   take   ever^'thing.      Growing   crops    were    an    actual 
interest    in    laud.      (Sj    parte    National     Mercantile    Bank    in    re 
Phillips,  16   Ch.  D.,   lOi.)      If  the  tenant-right  were  included   in   the 
valuation,  could   it   come   off,'under   Section   25   (4)   ((f),   as   something 
personal   to  the  owner  ?      {The    Commissioners   of  Inland  Mevenue  v. 
Walker,  S.  L.  R.,  1913,  per  Lord  Salvesen,  478.)     His  argument  as  to 
thj  inclusion  of  tenant-right  in  the  total  value  applied  to  its  inclusion 
in  the  agricultural  value.     With  regard  to  the  spirting  value,  Section  7 
specifically  directed  that  sporting  value  was  to  be  treated  as  value  for 
agricultural   purposes.     Tor  the   purpose   of   undeveloped  laud  duty  the 
Commissioners  said  that  sporting  rights  were  not  included  in  the  valua- 
tion.    Undeveloped  land  duty  was  payable  on  the  excess  of  assessable 
site  value  over  agricultural  value.     The  site  value  included  the  sporting 
value,  and  that  ought  to  be  deducted  in  arriving  at  that  excess.     He 
submitted  that  the  two  roads  were  clearly  appm-tenant  ti  the  buildings. 
The  roads  were  structures,  and  not  the  natural  formation  of  the  land. 
With  regard  to  the  laud  drains,  the  land  was  used  in  connection  with  the 
buildings,  and  vi'oe  versa,  and  the  drains  were  structures  used  iu  connec- 
tion with  the  buildings  in  the  business  of  agriculture. 

Award  ;  The  decision  on  the  appeal,  in  respect  of  which  the  annexed 
notice  of  appeal,  dated  September  9th,  1912,  has  been  given,  regard  being 
had  to  the  amended  provisional  valuations  of  September  2nd,  1912,  and 
March  10;h,  1913,  and  to  the  letter  from  Messre.  Lewin,  Greg)ry  k 
Anders:>n  to  the  Solicitor  of  Inland  Revenue  of  March  13th,  1913,  and 
the  reply  thereto  of  March  14th,  1913,  copies  of  which  are  als.i  annexed 
hereto,  is  as  folloHS  : — 

(1)  The  full  site  value  should  be  £5,120.  In  ai-riving  at  this  figure 
1  have  not  allowed  for  the  divestmo.it  of  the  agricultural  drains 
or  the  two  roads. 

(2)  The  total  value  of  £10,000,  which  has  not  been  an  issue  in  this 
appeal,  should  include  the  value  of  the  tillages,  &c.,  mentioned 
in  the  letter  of  November  23rd,  1912,  to  the  Commissioners  of 
Inland  Revenue  signed  by  Mr.  H.  Trustram  Eve.  There  should 
be  deducted,  in  arriving  at  the  assessable  site  value  from  total 
value,  the  sum  of  £450  in  respect  of  the  value  of  such  tillages 
under  Section  25  (4)  (rf). 

Dakiel  Watnbv. 
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Auyavd  on  the  ajijieal  agaimi  ralvefur  agi-lcultufal  jjuvposes : — 

The  decision  on  the  appeal  of  October  Sth,  1912,  in  respect  of  which 
the  annexed  notice  cf  appeal  has  been  given,  is  as  follows  : — 

The  value  for  agiitultural  pnrposes  should  include  (he  value  of  the 
sporting  rights  (£215)  and  the  value  of  the  tillages  (£450). 

I  find  this  value  accordingly  to  be  £10,000. 

]:)a:xikl  Watxey. 

For  the  appellant :   Willjam  Allen,  jnslructtd  by  Messrs.  Lewin,  Gregoiy 
&  Anderson. 

For  the  respondents  :   V.  W.  Kingdon,  Assistant  Solicitor  to  the  Inland 
Revenue. 


[Appeal  pending.] 


Mi-fore  J.  GOTJLD  Dhew,  Esq.,  Beferee,  loth,  16th,  26th,  anil  27th  May, 

1913. 

Dame  Emilt  Frances  Smyth  c.  The  Commissionbks  of  Imland 
Revenue. 

Provisional  Valuation— Ageicultueal  Land — Total  Value — 
Full  Site  Value— Tenakt-Right — Grass — Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c.  8),  s.  25. 

Mr.  Allen,  opening  for  the  appellant,  said  that  this  was  the  third  of 
three  test  cases  which  had  been  brought  to  find  out  the  exact  meaning  of 
the  Finance  Act  with  regard  to  the  valuation  of  agricultural  land.  It 
covered  many  points,  some  of  which  involved  difficult  questions  of  law. 
The  questions  to  be  determined  by  the  Referee  were  :  (1)  Was  the  total 
value  of  £12,625  in  the  provisional  valuation  correct?  (2)  Was  the 
difference  between  gross  value  and  full  site  value,  assessed  by  the  ComDois- 
sioners  at  £5,091,  correct  ?  (3)  Should  any  deduction  be  made  for  works 
executed  and  expenditure  of  a  capital  nature  ?  (4)  Should  a  deduction 
also  be  made  for  matters  personal  to  the  owner  or  occupier? 

Total  value  was  practically  ordinary  market  value  in  the  auction  room 
between  a  willing  buyer  and  seller.  In  this  case  the  appellant  contended 
that  the  total  value  had  been  put  far  too  high.  The  rent  of  the  farm  was 
£504,  and  the  total  value  represented  more  than  twenty-five  years' 
purchase  of  the  gross  rent,  and,  taking  the  average  of  the  amounts 
expended  on  repairs  during  the  last  nine  years,  it  represented  31J  years' 
purchase  of  the  net  rent.  The  appellant  maintained  that  about  £10,000 
was  all  that  the  farm  would  have  fetched  if  sold  on  April  30th,  1909.  Since 
the  appeal  was  started  the  tenant  of  the  farm  had  died,  and  the  farm  had 
been  relet  at  the  same  rent,  and  the  evidence  would  show  that  that  was  a 
full  rent  and  that  no  larger  rent  could  be  obtained.  The  farm  was  about 
seven  miles  from  Bristol,  and  there  was  not  a  good  approach.  If  the 
appellant's  evidence  that  this  was  a  full  rent  was  right  the  valuation  of  the 
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Commissioners  must  be  too  liigb.  'i'lie  appellant  cliaimed  that  in  this  case 
the  whole  o£  the  tenant's  interest  ought  to  be  included  in  gross,  in  fall  site, 
in  total,  and  in  assessable  site  valne.  Total  value  was  the  fee  simple  yalne 
of  the  land  with  the  burdens  and  charges  such  as  land  tax  and  tithe  upon 
it,  and  by  Section  41  fee  simple  meant  fee  simple  in  possession  not  subject 
to  any  3ase.  Fee  simple  was  the  greatest  interest  in  land  that  could  be 
owned  by  anyone,  and  it  included  erei-ything  that  was  in  the  land  and 
that  was  part  of  the  laud.  He  suggested  that  as  soon  as  crops  were  in  the 
land  and  manure  was  mixed  up  in  it,  they  became  a  part  of  the  land,  a 
part  of  the  fee  in  possession,  and  should  be  taken  into  account  in  arriving 
at  gross  value. 

The  next  point,  which  was  probably  the  most  important,  was  the 
difference  between  gross  and  full  site  value.  It  was  agreed  between  the 
parties  that  the  farm  and  farm  buildings,  the  walls  surrounding  the  yard, 
the  fences  round  the  house,  the  drains  and  cesspool  connected  with  the 
buildings  and  the  house,  the  shed  at  the  top  of  the  land,  the  trees  and 
fruit  trees,  the  live  fences,  six  cottages  and  their  drainage,  the  iron  fence 
round  the  rickyard,  and  the  water  supply  to  the  house,  came  off.  The 
appellant  claimed  in  addition  that  the  grass,  the  road  from  Norton  Green 
to  the  house,  the  land  drains,  and  all  masonry  walls  and  dry  stone  walls 
should  he  divested ;  also  the  top  water  supply,  on  the  ground  that  the 
whole  structure  there  was  in  law  a  building.  A  farmer  would  not  bny  a 
farm  even  under  the  conditions  of  divestment  admitted  by  the  Commis- 
sioners, and  to  suggest  that  he  would  give  £7,650  for  it,  which  represented 
nineteen  years'  purchase  of  the  present  net  rent,  was  an  absurd  contention, 
for  farms  could  be  bought  fully  equipped  for  twenty-three  or  twenty-six 
years'  purchase.  If  in  addition  the  grass  were  divested,  the  farm  would 
have  very  little  value,  and  he  claimed  that  the  grass  went  under  the  last 
words  of  Section  25  (2),  "  and  other  things  growing  thereon."  He  claimed 
that  all  grass  went,  whether  it  had  been  there  for  all  time,  or  had  been 
sown  by  the  present  tenant.  The  respondents  might  argue  that  only 
cultivated  things  could  be  taken  off  the  farm,  and  that  even  if  grass  weie 
to  be  divested,  only  that  was  to  be  divested  which  had  actually  at  some 
time  or  other  been  sown  by  man,  but  later  he  would  cite  authorities  on  the 
meaning  of  general  words  such  as  these,  and  it  would  be  clear  that  all 
grass  growing  on  the  farm  had  to  be  taken  as  divested,  and  that  at  any 
rate  grass  that  had  been  sown  and  cultivated  by  the  owner  or  occupier  at 
any  time  must  undoubtedly  go.  This  question  of  the  grass  was  one  of  the 
most  important  issues  in  the  case. 

The  remaining  point  was  as  to  22  acres  sown  or  laid  down  by  the  late 
tenant  in  ^russ,  for  which,  if  the  appellant  took  it  over,  she  would  have  to 
pay,  and  which,  failing  payment,  the  tenant  could  plough  up.  In  respect 
of  that  the  appellant  claimed  a  deduction  of  £66  under  Section  25  (4)  {d) 
as  being  a  matter  personal  to  the  occupier.  If  in  arriving  at  the  capital 
value  the  Commissioners  included  what  belonged  to  the  tenant  as  far  as 
grass  was  concerned,  he  could  not  understand  why  they  excluded  what 
belonged  to  the  tenant  as  far  as  the  unexhausted  manures  were  concerned. 
He  suggested  that  they  were  both  parts  of  the  fee  simple  of  the  land,  and 
ought  equally  to  have  been  considered  in  arriving  at  gross  and  total  value. 
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H.  B.  Napier  said  he  had  been  agent  to  the  estate  tor  twelve  years.  The 
fi\rm  was  387  acres  2  roods  27  poles.  With  the  exception  of  one  small 
outlying  field  the  farm  lay  in  a  ring  fence.  There  were  no  public  highways 
running  through  the  holding.  It  was  not  an  easy  farm  to  work  because  it 
was  hilly,  and  expensive  for  hauling.  In  April,  1909,  it  was  let  at  £504  per 
annum,  and  in  his  opinion  that  represented  the  full  letting  value.  Since 
the  notice  of  objection  the  tenant  of  the  farm  had  died,  and  the  holding 
had  been  relet  at  the  same  rent.  For  eight  years  ended  April  30th,  1909, 
the  average  cost  of  repairs  had  been  2'i^  per  cent,  of  the  grogs  rent.  The 
repairs  were  not  heavy,  but  they  were  high  owing  to  the  situation  of  the 
farLi.  There  were  no  tradesmen  in  the  neighbourhood  who  could  be 
employed,  and  t'le  men  employed  lived  a  considerable  distance  away,  so 
that  the  cost  of  labour  mounted  up.  In  his  opinion  the  total  value  of  the 
farm  was  £10,300.  He  anived  i.t  that  by  deducting  from  the  gro^s  rent, 
fixed  charges  and  the  average  cost  of  repairs,  and  multiplying  by  twenty- 
five.  To  that  he  added  £407  for  timber,  and  for  tenant-right  £300.  The 
22  acres  of  grass  were  included  in  the  £10,300,  and  not  in  the  £300.  If 
the  tenant  had  quieted  on  April  30th,  1909,  he  could  have  ploughed  up 
that  grass  unless  he  was  paid  what  he  wanted.  There  was  no  difference 
in  the  selling  value  of  land  in  1902  and  1909.  In  1902  he  settled  the 
capital  value  of  the  farm  with  the  Commissioners  on  the  basis  of  twenty- 
two  years'  purchase,  after  deducting  one-eighth  for  repairs,  for  the  purpose 
of  probate.  The  farm  had  no  building  value.  It  was  being  used  to  the 
best  advantage  at  the  present  time.  On  the  Commissioners'  interpretation 
of  Section  25  (2)  he  valued  the  divested  site  at  £9  per  acre,  pi  us  the  tenant- 
right  £300,  making  £3,700.  He  put  the  grass  at  £1,110.  That  did  not 
represent  the  value  to  the  farm,  but  the  cost  of  laying  down.  His  full  site 
value  was  therefore  £2,590.  Divesting  the  masonry  and  dry  walls,  and 
the  top  pond,  would  make  the  site  value  still  lower.  His  valuation  of 
£2,590  was  confirmed  by  what  he  considered  would  be  necessary  to  equip 
the  farm. 

Cross-examined  :  He  thought  £504  was  a  fair  rent  in  1909.  He  did  not 
agree  that  the  farms  on  the  Ashton  Court  Estate  were  underlet.  The 
land  drains  had  improve!  the  laud  for  hypothetical  building.  It  would 
cost  £4,300  to  re-equip  the  farm.  The  farm  was  seven  miles  from  Bristo  1 
station  and  five  miles  from  the  trams. 

Edwin  SaviU  said  that  £504  was  a  good  rent,  and  it  would  be  unwise 
to  try  and  get  more.  The  present  method  of  farming  the  farm  was  the 
best.  The  land  was  exceptionally  heavy,  and  no  one  would  work  it  as  an 
arable  farm.  He  estimated,  on  a  rental  basis,  ths  gross  value  at  £  10,354, 
and  the  total  value  at  £10,238.  That  was  the  full  value,  and  there  woald 
be  no  chance  of  getting  more.  Divested  as  agreed  by  the  Commissioners, 
the  fall  site  value  would  be  about  £3,800.  No  one  would  give  £7,650  for 
the  farm  in  that  state.  There  would  be  no  income,  and  they  would  get  no 
income  until  they  had  reinstated  as  far  as  they  were  able.  Thj  shelter 
value  of  the  timber  was  something  more  than  the  ordinary  com  nercial 
value.  Cattle  could  not  be  satisfactorily  kept  on  the  farm  if  all  the  trees 
were  cut  down.  It  might  be  possible  to  find  a  buyer  if  the  grass  was 
divested,  but  it  would  be  difficult.    Sjme  speculator  mighi  bs  f  jund  to  give 
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W',  £3  an  acre  for  it.     No  farmer  woukl  touch  it.     The  farm  would  not 
sell'  under  these  conditions  at  the  figure  at  which  it  worked  out. 

In  estimating  the  value  of  the  grass  the  proper  way  was  to  take  the 
rent  of  the  land  with  the  grass  on  it,  and  then  form  an  estimate  of 
what  it  would  let  at  if  the  whole  of  the  land  were  ploughed  up.  The 
utmost  to  be  got  for  it  in  rent,  with  everything  on  except  grass,  was  12s. 
an  acre,  from  which  repairs,  insurance,  and  tithe  would  hare  to  be 
deducted.  If  the  outgoings  were  put  at  £75  that  would  leave  a  net  rent 
of  £157,  which  at  twenty-two  years'  purchase  gave  £3,454.  Adding  the 
value  of  the  timber  made  a  total  of  £3,854.  It  would  cost  £4,40u  to 
reinstate  the  farm  in  addition  to  £2,600  for  hedges,  lie  did  not  consider 
there  were  too  many  fences.  On  his  basis  of  rpinstatement,  divesting  the 
grass  alone  brought  the  full  site  value  down  to  £3,854.  After  divesting 
the  farm  of  grass  it  would  take  twenty  y„ars  before  it  resumed  its  present 
state.  Taking  off  the  grass  practically  divested  a  farm,  and  taking  off  the 
buildings,  &c.,  on  top  of  -hat,  a  minus  quantity  would  be  arrived  at. 

Cross-examined  :  Rents  did  not  go  up  and  down  with  the  price  of 
produce  ;  if  the  rent  were  materially  increased,  a  good  tenant  who  would 
do  the  farm  well  could  not  he  obtained.  He  thought  it  would  be  impos- 
sible to  cut  the  land  up. 

Herbert  Smith  said  he  had  made  a  field-to-field  valuation.  He  put  the 
rental  value  at  £515,  the  tenant  paying  the  rates  and  taxes,  and  the  land- 
lord the  tithe  and  repaii-s.  The  present  method  of  farming  was  the  best 
that  could  he  used.  The  land  was  not  suitable  for  smallholdings.  There 
was  no  demand  for  small  holdings  in  the  immediate  neighbourhood.  If 
offered  in  the  open  market  on  April  30th,  1909,  in  his  opinion  the  farm 
would  have  fetched  £9,961,  to  which  would  be  added  £300  for  tenant- 
right,  making  a  total  value  of  £10,261.  Divested  of  things  agreed  by  the 
Commissioners,  and  also  of  the  grass,  his  site  value  was  £1,000.  He  put 
the  grass  at  £3  an  acre,  the  cost  of  laying  it  down.  There  were  800 
chains  of  hedges,  which  would  cost  £3  a  chain  to  replace.  ^ 

Cross-examined  :  By  immediate  neighbourhood  he  meant  within  a 
mile  or  two  of  the  farm.  He  did  not  know  any  land  on  the  Wiltshire 
Downs  that  was  not  equipped.  He  had  allowed  12J  per  cent,  for  repairs. 
A  useful  pasture  could  probably  be  obtained  in  ten  years.  He  had  known 
small  isolated  fields  sold  without  buildings,  but  never  a  fai-m  without 
equipment. 

F.  W.  Hunt  said  that  he  had  lately  made  a  valuation  of  the  tenant- 
right  as  at  April  30th,  1909.     It  came  to  £316  Is.  6d. 

Moses  Smith  said  he  had  made  a  field-to-field  valuation,  and  estimated 
the  rental  value  at  £511 10s.,  the  tenant  paying  all  local  rates  and  taxes,  but 
not  tithe.  He  allowed  for  the  exterior  repairs  being  done  by  the  landlord 
and  the  interior  repairs  by  the  tenant.  On  April  30th,  1909,  at  23J  years' 
purchase,  he  valued  the  farm  at  £10,212,  or  £26  7s.  per  acre.  He  allowed 
for  insurance,  12^  per  cent,  for  repairs,  and  iucluded  the  timber  and  the 
tenant-right.  His  deductions  to  arrive  at  full  site  value  came  to  £8,595 
including  grass.  He  could  not  imagine  the  farm  being  better  farmed. 
The  present  rent  was  as  much  as  could  be  expected  to  be  got,  to  allow  a 
man  to  get  a  fair  living.    The  farm  did  not  lend  itself  to  be  split  up  into 
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small  holdings.  If  the  farm  was  offered  as  a  full-site  proposition  it  wouUl 
not  be  suitable  to  run  a  lot  of  cattle  on  during  the  summer.  Rents  had  not 
risen  in  the  district.  The  land  sown  with  new  grass  was  not  so  valuable  as 
the  land  where  the  grass  had  been  down  for  a  number  of  years.  If  divested 
it  would  fake  fifteen  to  twenty-five  years  to  get  the  grass  on  the  land  in,  its 
present  condition. 

Cross-examined  :  When  £630  was  paid  as  rent  in  1894  he  believed 
there  was  aa  allowance  of  20  per  cent.,  and  when  it  was  reduced  to  £501 
in  1S96  he  believed  the  allowance  was  still  made. 

W.  Anker  Simmons  said  his  valuation  for  sale  in  the  open  market  on 
April  30th,  1909,  was  iil0,l.J2.  Divested  of  everything,  including  the 
turf,  £1,550.  Its  best  utility  was  its  present  use.  He  would  not  look  at 
the  farm  for  small  holdings  ;  it  was  not  adaptable  for  it  in  any  way.  In 
February  he  made  a  valuation  of  what  the  buildings  were  worth  to  the 
holding.  He  estimated  them  at  £1,150.  The  full  site  value  with  the 
grass  on  would  be  al)Out  £7  10s.  per  acre  ;  it  might  make  £8. 

Cross-examined  :  He  had  no  local  experience  of  this  estate.  He  valued 
the  turf  as  an  improvement  to  the  holding.  Things  at  present  were  a  little 
better  than  in  189(3.  There  was  an  increased  demand  for  land,  but  be 
could  not  explain  it.  His  firm  had  to  do  with  some  70,000  or  80,000  acres, 
and  only  on  three  estates  had  the  rents  been  altered. 

A.  G.  Thomas  said  that  in  1891  the  late  Mr.  Branch  was  allowtd  a 
rebate  of  7^  per  cent,  of  the  £630.  In  the  second  year  the  rebate  was 
20  per  cent.,  and  was  then  made  permanent,  making  a  rent  of  £501,  from 
which  there  was  no  rebate.  When  Mr.  Branch  died,  his  son  took  the  farm 
at  the  same  rent  without  a  rebate. 

Mr.  Kingdon  said  the  first  question  for  the  Referee  was  whether  the 
gross  and  total  values  were  correct.  That  point  really  turned  on  whether 
the  rent  which  had  been  paid  for  some  time  past  was  fair,  whether  it  really 
represented  the  value  of  the  land.  It  could  not  be  disputed  that,  after 
making  proper  deductions,  twenty-five  times  the  fair  economic  rent  was 
proper  agricultm-al  value.  In  1891  the  farm  was  let  to  Mr.  Branch  for 
£630.  He  was  allowed  7^  per  cent,  of  that  £630.  The  second  year  he 
got  a  rebate  of  20  per  cent.,  reducing  it  to  £504.  Those  were  times  of 
agricultm-al  depression.  In  1896  he  got  a  new  lease,  and  it  stereotyped 
the  reduction,  making  a  rent  of  £501.  The  question  was  whether  the  rent 
after  all  those  years  of  good  farmmg  was  a  fair  rent  on  April  30th,  1909. 
He  submitted  that  it  was  not  a  fair  rent,  because  there  were  plenty  of 
people  who  would  be  prepared  to  pay  a  higher  rent  than  £504,  and  give 
guarantees  to  keep  up  the  standard  of  farming.  With  reference  to 
divested  value,  Mr.  Kingdon  said  that  was  after  all  not  far  removed  from 
the  sale  of  land  without  either  fences  or  buildings  or  trees  on  it.  The 
Referee  had  to  consider,  not  the  question  of  re-equipment  in  the  identical 
way  in  which  the  farm  was  equipped,  but  the  various  ways  in  which  the 
man  who  was  considering  whether  he  would  buy  the  land  would  consider 
it  might  be  developed. 

The  first  point  on  the  question  of  full  site  value  was  the  divestment  of 
grass.  There  was  the  question  whether  in  arriving  at  full  site  value  grass 
was  to  be  divested  under  Section  25  (2).    The  second  question  was  the 
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value  attributable  to  the  22  acres,  aird  so  on  ;  arrd  the  thirrl  question  was, 
if  diresteil,  what  was  the  deiireciation  in  the  land  by  reasoir  of  the  divest- 
ment of  the  turf  ?  The  main  point  was  whether  grass  was  included  in 
the  closing  words  of  Section  25  (2)  :  "  Other  things  growing  thereon  " 
must  be  read  as  ejusdem  geiwrix  with  the  things  that  had  gone  before,  the 
three  specific  things,  growing  timber,  fruit  trees,  and  fruit  bushes.  On 
the  ejnsdem  rjenerig  rule  he  quoted  Sandiman  v.  Breach,  7  Barnewell  and 
CresBwell,  96  ;  Clarli  v.  Gaskarth,  8  Tamiton,  431  ;  R.  v.  Hodges,  I  Moody 
and  Malkin,  341  ;  Reg.  v.  Otersecrg  of  Neath,  L.  R.,  6  Q.  B.,  707  :  Casher 
\ .  Holmes,  2  Barnewell  and  Adolphus,  592  ;  Johnson  v.  Edgware  Railmaij 
Company,  35  Beavan,  480  ;  Reg.  v.  Portugal,  16  Q.  B.,  487  ;  Beg.  v. 
Justices  for  the  West  Riding  (1900),  1  Q.  B.  D.,  291  ;  Larsen  v.  Sylvester 
(1908),  A.  C,  295  ;  Maxwell's  Interpretation  of  Statutes,  5th  edit.,  p.  537. 
Grass  was  so  universal  that,  if  the  Legislature  had  intended  it  to  be  taken 
up  it  would  have  been  specifically  enumerated.  Grass  did  not  lend  itself 
to  specific  divestment. 

The  term  tenant-right  was  misleading.  It  might  extend  to  a  great 
many  thirgs,  and  might  differ  enormously  in  the  character  of  the  things 
inelnded  and  in  the  nature  of  the  claim.  He  restricted  the  term  in  this 
case  to  the  allowances  as  between  an  incoming  and  outgoing  tenant,  which 
were  connected  with  the  continuity  of  the  business  of  agriculture. 
(iStaffordv.  Gardner,L.'R.,  7  C.P.,  242;  Bradhurny.  .Fo/ei/,3C.P.D.,129) 
Crops  passed  as  personal  estate.  (Halsbury's  Laws  of  England,  vol.  14. 
p.  218.)  The  value  of  land  could  not  be  inflated  by  what  was  the  business 
of  the  tenant.  One  had  got  to  arrive  in  the  first  instance  at  the  fee  simple 
value.  The  fee  simjjle  value  was  the  right  to  the  profits  of  the  land  in 
perpetuity  from  the  day  it  was  valued.  That  could  be  compared  with  the 
value  of  an  interest  in  the  land,  but  if  they  took  the  fee  simple  value  and 
infiated  it  by  tenant-right,  it  would  be  no  longer  the  right  to  profits  of  the 
land  in  perpetuity,  but  to  that  and  something  else,  which  was  totally 
dissimilar,  and  did  not  serve  for  the  purposes  of  comparLsou  hereafter. 

The  sums  paid  to  the  tenant  on  quitting  were  not  paid  for  an  interest 
in  land  at  all,  and  his  right  was  a  mere  pecuniary  claim.  {MayfieM  \ . 
Wadsley,  3  Barnewell  and  Cresswell,  357  ;  Hallen  v.  Bunder,  1  Crompton, 
Meeson  and  Eoscoe,  266.)  Tenant-right  was  not  in  total  value,  and  there- 
fore could  not  come  off.  Another  question  was  the  diilerence  between 
gross  and  full  site  value,  which  involved  the  right  basis  of  divestment. 
The  things  in  dispute  were  :  A  road  to  the  house,  the  masonry  under  the 
pond,  and  the  dry-built  stone  walls.  The  road  could  not  come  off,  because 
it  was  not  a  structure.  They  had  got  to  take  the  words  which  were 
common  terms  in  their  ordinary  sense.  The  normal  and  natural  sense  of 
building  was  something  covered  by  a  roof.  {Moir  v.  Williams  (1892), 
1  Q.  B.,  264.)  He  submitted  that  the  road  could  not  be  held  as  a  bnilding, 
or  a  structure,  and  therefore  it  could  not  be  divested.  The  same  applied 
to  the  pond.  (^Thompson  v.  Sunderland  Gas  Company,  2  Exch.  D.,  429  ; 
London  County  Council  y.  Pearce  (1892),  2  Q.  B.,  109  ;  Venner  v. 
McBonell  (1897),  1  Q.  B.,  421  ;  Reg.  v.  Overseers  of  Neath  {supra). )  The 
walls  were  structures,  but  they  did  not  come  off,  inasmuch  as  they  were 
not  appurtenant  to  the  buildings.     Xo  proof  had  been  given  to  the  Com- 
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missioners  as  to  claims  under  Section  25  (4)  (J)  and  (d).  As  to  the  22  acres 
of  pasture,  it  could  not  be  expected  that  a  valuer  would  take  into  con- 
sideration that  the  tenant  might  plough'up  the  land  if  the  landlord  did 
not  pay  him  £3  per  acre.  It  could  not  be  considered  as  tenant-right.  A 
double  reduction  had  been  claimed.  In  addition  to  the  claim  for  the  grass 
divested  there  was  a  claim  of  £66  in  respect  of  the  22  acres,  but  if  the 
grass  was  taken  off  the  landlord  would  be  in  the  same  position  as  if  the 
tenant  had  ploughed  up  the  22  acres,  so  how  could  the  appellant  sub- 
stantiate his  extra  claim  ? 

C.  J.  Howell  Thomas,  deputy  chief  valuer  of  the  Inland  Revenue,  said 
that  the  rent  of  £50i  was  a  low  one.  Since  1896  there  had  been  a 
recovery  of  10  per  cent,  in  the  value  of  such  a  property.  Assuming  that 
the  rent  of  £50i  was  a  fair  rent  in  1896,  he  would  now  expect  to  find  that 
the  fair  rent  for  the  whole  would  be  between  £550  and  £560  per  annum. 
His  valuation,  upon  a  rental  basis  of  £527,  excluding  the  cottages  and 
assuming  the  right  of  sporting  was  reserved,  was  as  follows  :  Estimated 
annual  rental,  £527  ;  less  tithe  rent-charge,  £3  13s.  ;  repairs  and 
insurance,  10  per  cent.,  say,  £58  7s. ;  net  rental,  £470  ;  at  twenty-five 
years'  purchase,  £11,750  ;  add  cottages,  £500 ;  timber,  £320  ;  sporting, 
£150;  total  value,  £12,720.  That  confirmed  the  figure  shown  in  the 
provisional  valuation,  £12,625,  which  he  adopted.  The  farm  if  divested 
of  buildings,  walls  and  fences  round  buildings,  water  supply  to  buildings, 
timber,  fruit  trees,  and  live  fences,  would  realise  on  an  average  £20  per 
acre,  or  £7,753.  The  difference  of  £5,091  was  much  above  the  ordinary 
allowance  for  re-equipping  a  dairy  farm.  The  figure  of  £20  an  acre  was, 
in  his  opinion,  amply  justified,  having  regard  to  the  numerous  uses  to 
which  the  land  might  be  put.  It  might  be  cut  up  into  small  holdings,  for 
which  it  was  admirably  suited.  His  estimate  of  the  cost  of  re-equipment 
was  £4,150,  as  follows  :  Dwelling-house,  at  5d.  per  cubic  foot,  £708  ;  six 
cottages,  £700  ;  buildings,  at  ^^d.  per  cubic  foot,  £1,272  ;  for  draining 
house  and  buildings,  £100  ;  live  fences,  Is.  Sd.  a  yard,  £1,050  ;  allowance 
for  timber,  £320. 

J.  G.  Peard  said  he  had  inspected  and  valued  the  farm  ;  he  estimated 
the  values  as  follows  :  Gross  value  £12,840,  total  value  £12,749,  and  full 
site  value  £8,685. 

J.  E.  Tory,  superintending  valuer  of  the  Western  Division,  gave  a 
valuation  on  the  basis  of  an  annual  rental  of  £550.  He  allowed  £60  for 
repairs  and  insurance,  leaving  a  net  rental  of  £490.  At  twenty-five  years' 
purchase  that  gave  £12,250.  To  this  he  added:  Sporting  £150,  timber 
£316,  and  right  of  way  £25,  making  a  gross  value  of  £12,741.  Divested, 
he  estimated  the  farm  would  realise  £7,650,  leaving  a  difference  of  £5,091. 
In  his  opinion  the  farm  would  fetch  more  than  twenty -five  years'  purchase. 
He  had  not  included  tenant-right  in  his  valuation ;  he  valued  the  land, 
not  the  crops. 

Cross-examined :  There  was  room  for  a  difference  of  opinion  in 
arriving  at  full  site  value.  The  buildings  could  be  reinstated  for  2^d. 
per  cubic  foot. 

Albert  Ford  gave  a  valuation  which  he  based  on  a  rental  value  of 
£571  ;  less  12J  per  cent,  for  repairs  and  insurance,  net  rent  £500,  which 
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at  twenty-five  years'  purchase  gave  £12,500.  Adding  £270  for  timber 
and  £100  for  sporting  made  a  gross  value  of  £12,870.  He  put  the  full 
site  value  at  £8,270,  about  £22*  per  acre.  With  the  fences  the  full  site 
value  would  be  £9,000.  The  difference  between  full  site  value  and  gros^ 
value,  £4,600,  would  be  the  cost  of  re-equipping  the  farm.  The  farm  had 
many  advantages,  and  would  sell  very  readily  as  a  full  site  propositioji. 
He  did  not  include  tenant-right  in  his  valuation. 

H.  T.  Blinman  said  he  valued  the  farm  in  the  open  market  at  £13,000. 
He  based  that  upon  a  rental  of  £600,  which  included  the  sporting  rights. 
From  that  he  deducted  £68  for  tithe,  repairs,  and  insurance,  leaving  a  net 
rent  of  £532.  At  twenty-five  years'  purchase  that  gave  a  total  of  £13,000. 
To  that  he  added  £300  for  timber,  making  £13,300,  which  did  not  include 
the  tenant-right.  The  value  of  the  land  divested  he  put  at  £8,276.  All 
farms  were  letting  at  much  more  money  in  1909  than  in  1896. 

Cross-examined  .  Quite  satisfactory  buildings  could  be  put  up  at  2^d. 
per  cubic  foot. 

Mr.  Kingdon,  summing  up  for  the  Commissioners,  said  the  evidence 
produced  by  the  Commissioners  showed  conclusiveiy  that  the  rental  value 
of  the  farm  had  considerably  increased  since  1896.  It  was  impossible  to 
conceive  how  a  fair  rent  in  1896  should  still  remain  a  fair  rent  in  1909, 
seeing  that  the  farm  had  steadily  improved.  In  arriving  at  gross  value 
and  total  value,  all  the  witnesses  for  the  Commissioners,  in  fixing  the  sum 
they  stated  could  be  got  in  the  open  market,  took  into  accoimt  that  the 
present  buildings  were  not  so  convenient  as  they  would  be,  having  regard 
to  the  change  of  use  of  the  farm.  As  to  what  ought  to  be  divested,  in  his 
view,  the  grass  did  not  come  off,  nor  did  the  road  from  Norton  Green  to 
the  house,  because  it  was  not  a  structure  within  the  meaning  of  Section 
25  (2).  The  walls  of  the  pond  were  not  buildings,  but  part  of  the  land 
to  all  intent  and  purposes.  The  word  "  building  "  in  the  Act  had  its 
ordinary  signification,  and  on  the  meaning  of  "  building  "  he  quoted  the 
Interpretation  Act,  1889,  Section  3  ;  Beg.  t.  Overseers  of  A^eath^svjyra)  ; 
Moir  V.  Williams  (^supra);  Bowes  v.  Lmv,  L.  R.,  9  Eq.,  636  ;  M.  v.  Gregory, 
5  Barnewell  and  Adolphus,  555;  Bromii  v.  Local  Board  of  Health  of 
Holyhead,  7  L.  T.,  332  ;  Churchwardens  of  St.  Botolph,  Aldersgate 
Without,  V.  The  Parishioners  of  the  Same  (1900),  P.,  69  ;  Ellis  v. 
Plumstead  Board  of  Works,  68  L.  T.,  291  ;  Wendon  v.  LoTidoii  County 
Council  (1894),  1  Q.  B.,  812  ;  Foster  v.  Fraser  (1893),  3  Ch.,  158.  A 
structure  was  something  which  was  associated  closely  with  a  building. 
{Cohurg  Hotel  v.  London  County  Council,  81  L.  T.,  J50  ;  London 
County  Council  v.  Pearce  Qsvpra')  ;  Venner  v.  McDonell  (supra).) 
The  words  "  appurtenant  or  used  in  connection  with  "  meant  only  things 
which  were  part  of  the  equipment  of  the  house  and  its  immediate  surround- 
ings. (Conveyancing  Act,  1881,  Section  6.)  The  walls  and  drains  were 
used  simply  in  connection  with  the  agricultural  use  of  the  land.  With 
regard  to  claims  for  deductions  under  Section  25  (4)  {*)  and  (<«),  there  had 
been  no  proof  to  the  Commissioners  as  to  expenditure  under  those  sub- 
sections, nor  had  the  work  done  improved  the  value  of  the  land  as 
building  land,  for  it  was  not  building  laud,  which  meant  land  that  had  a 
building  value  and  vras  ripe  for  building.     The  appellant's  claim  for  a 
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deduction  of  £66,  under  Section  25  (4)  {d),  for  laying  down  22  acres 
of  pasture,  as  something  personal  to  tlie  occupier  was  untenable,  as  a 
pecuniary  claim  against  the  owner  could  not  be  part  of  the  total  value  of 
the  land.  As  to  tenant-right  it  was  absurd  to  contend  that  any  payment 
which  would  have  to  be  made  if  the  tenant  went  out  was  a  burden,  charge, 
or  restriction  on  the  land.  {Mansel  v.  Norton,  22  Ch.  D.,  769.)  If  the 
landlord  sold  his  land  with  the  concurrence  of  the  tenant,  who  agreed  to 
go  out  if  he  were  paid  the  ordinary  allowance  for  tenant-right,  the  sale 
would  be  of  the  land  by  the  landlord,  and  the  money  paid  to  him  would  be 
the  price  of  the  land,  whereas  the  money  paid  to  the  tenant  woidd  not  be 
the  price  of  anything  which  was  an  interest  in  land.  If  the  land  were 
sold  on  April  30th,  1909,  there  might  be  a  change  of  possession  and  a  new 
letting  between  that  date  and  the  date  of  completion,  but  if  the  matter 
were  carried  thi-ough  between  tenant  and  tenant  the  price  of  the  laud 
would  only  be  what  was  bid  at  the  auction,  and  not  the  money  which 
passed  between  tenant  and  tenant. 

Mr.  Allen,  replying  for  the  appellant,  said  that  the  most  important 
question  was  whether  or  not  grass  was  to  be  divested  in  arriving  at  the  full 
site  value.  That  depended  on  the  correct  construction  of  the  last  words 
of  Section  25  (2).  In  the  ordinary  everyday  acceptation  of  language 
"  other  things  growing  thereon  "  would  include  the  grass  growing  in  a 
field,  and  the  general  rule  in  construing  a  statute  was  that  words  must  be 
taken  to  bear  their  ordinary  and  usually  accepted  interpretation,  unless 
something  in  the  statute  excluded  the  ordinary  meaning.  ( Collins  v.  ^Yelc^l, 
5  C.  P.  D.,  27  ;  A^ith  v.  Tamplin,  L.  R.,  8  Q.  B.D.,  247  ;  Hornsey  Local 
Board  v.  Monarch  Investment  Society,  24  Q.  B.  D.,  1  ;  Halsbury's  Laws 
of  England,  vol.  10,  p.  469.)  Words  must  only  be  taken  very  charily  out 
of  their  ordinary  accepted  meaning  and  construed  ejusdem  generis  with 
particular  words  that  went  before  them.  ( Church  v.  Mtindy,  1 5  Vesey, 
396  ;  Farlter  v.  Marchant,  1  Young  and  Collier,  290  ;  Reg.  ^ .  Payne, 
35  L.  J.  M.  C,  170  ;  Anderson  v.  Anderson  (1895),  1  Q.  B.,  749  ;  Larsen 
V.  Sylvester  {s^ipra').)  The  burden  of  proof  lay  on  those  who  tried  to 
restrict  the  meaning  of  words,  and  that  meaning  was  not  to  be  restricted 
unless  there  was  something  clearly  appearing  on  the  face  of  the  instrument 
that  would  show  that  there  was  an  intention  to  limit  the  meaning. 
Another  reason  why  the  ejusdem.  generis  doctrine  could  not  apply  in  this 
case  was  because  that  doctrine  only  applied  when  the  general  words 
followed  particular  ones  which  were  all  in  the  same  category  (Maxwell's 
Interpretation  of  Statutes,  p.  538 ;  Reg.  v.  Payne  {supra)  ;  Shillito  v. 
Thompson,  1  Q.  B.  D.,  12),  and  to  say  that  growing  timber,  fruit  trees,  and 
fruit  bushes,  a  currant  and  an  oak,  a  raspberry  and  an  ash,  a  goose- 
beriy  and  an  elm  were  in  the  same  category  was  absurd.  In  all  the  cases 
quoted  by  Mr-.  Kiugdon  it  would  be  found  on  investigation  that  there  was 
in  each  case  some  good  reason  why  the  general  words  following  the 
particular  ones  should  receive  a  narrower  meaning.  If,  as  was  admitted, 
there  was  to  be  a  national  divestment  of  trees,  fences,  and  fruit  bushes 
throughout  the  country,  what  was  there  extravagant  in  divesting  the 
grass  ?  Grass  grew  on  the  land  equally  with  timber,  and  it  had  been 
proved  that  grass  in  the  case  of  this  farm  and  many  others  gave  an 
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additional  value  to  the  land.  It  had  been  sown  and  cultivated  by 
the  industry  of  farmers,  and  ought  to  be  taken  off  in  arriving  at 
full  site  value.  To  arrive  at  gross  value  the  fee  simple  had  to  be 
valued,  and  fee  simple  was  the  most  extensive  estate  inherent  that  a 
man  could  possess.  (Stephens'  Commentaries  of  the  Laws  of  England, 
vol.  i.,  p.  235.)  If  the  tenant-right  in  this  case  were  not  included  some- 
thing was  left  out  which  was  actually  part  of  the  land,  namely,  the 
unexhausted  manures.  The  law  recognised  two  different  profits,  one  of 
ownership  and  one  of  occupation,  as  was  shown  by  Schedules  A  and  B  for 
income  tax  returns,  and  to  arrive  at  capital  value  all  the  interests  from 
which  profits  arose  had  to  be  considered.  A  mortgagee  taking  possession 
would  take  possession  of  the  entire  interest.  (JBagnall  v.  Villar, 
12  Ch.  D.,  812.)  Growing  crops  in  the  hands  of  the  tenant  were 
an  interest  in  the  land  (^Ex  parte  National  Bank,  in  re  Phillips, 
16  Ch.  D.,  104),  and  therefore  must  be  part  of  the  fee  simple. 
There  was  a  liability  between  the  landlord  and  the  outgoing  tenant. 
(Brad'ourn  v.  Foley  (supra).)  In  Marl  MtziHlUam  v.  T/u;  Commis- 
sioners of  Inland  Merenue  the  Court  of  Appeal  held  that  the  increased 
value  of  a  licence  must  be  •  taken  into  account  in  arriving  at  total 
value,  and  he  submitted  that  that  was  much  further  from  fee  simple  than 
the  inclusion  of  unexhausted  manures,  which  were  actually  a  part  of  the 
land. 

The  appellant  also  contended  that  the  road  to  the  house  was  a  structure 
appurtenant  to  the  house.  On  the  question  of  appurtenancy  he  quoted 
Watts  V.  Kelson.,  6  Ch.  App.,  166  ;  Bayley  v.  Great  Western  Railway, 
26  Ch.  D.,  iU  ;  Kay  v.  Oxley,  L.  R.,  10  Q.  B.,  360.  The  road  was  a 
structure  and  the  walls  and  the  masonry  ponds  were  buildings.  {Long 
Eaton  Recreation  Qrownds  Company  v.  Midland  Railway  Company 
(1902),  2  K.  B.,  574  ;  Lavy  v.  London  Cownty  Council  (1895),  2  Q.  B., 
577.)  Any  structure  used  in  the  same  physical  occupation  with  buildings 
would  come  within  the  words  "  vised  in  connection  with."  ( Commissioners 
of  Taxation  v.  Trustees  of  S.  Marie's  Glebe  (1902),  A.  C,  416.) 

On  the  question  of  value  in  this  particular  case,  the  real  dispute  seemed 
to  be  on  what  rent  the  farm  would  have  actually  let  on  April  30th,  1909. 
He  suggested  that  very  great  weight  must  be  given  to  the  fact  that  the 
agent  for  the  property,  who  knew  all  the  details  of  it,  had  in  fact  let  the 
farm  ever  since  1896  at  a  rent  of  £504,  and  thought  that  it  was  a  fair  rent. 
A  large  part  of  the  farm  was  clay,  and  the  property  could  not  reasonably 
have  been  expected  to  fetch  the  amount  of  the  Commissioners'  valuation 
on  April  30th,  1909.  When  the  Referee  came  to  deal  with  full  site  value 
he  had  to  consider  one  thing  only,  and  that  was,  what  would  be  in  the  mind 
of  a  buyer  who  approached  the  farm  divested,  by  how  much  he  would 
discount  the  purchase  price  when  he  knew  that  everything  had  been 
removed— farmhouse,  buildings,  cottages,  fences,  and  b-ees— and  that  it 
was  a  bare  waste. 

Awarded  : — 

(1)  That  the  gross  value  should  be  £11,935. 

(2)  That  the  total  value  should  bo  £11,819.   In  this  sum  I  have  included 
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the  tenant's  interest  in  the  unexhausted  manures  and  tillages, 
and  if  I  had  not  done  so  the  gross  and  total  values  would  each 
have  been  decreased  by  £300. 

(3)  That  the  full  site  value  should  be  £4,625.  In  arriving  at  this 
figure  I  have  considered  the  farm  as  divested  of  (a)  the  grass,  and 
(J)  the  road  from  Norton  Green  to  the  house  and  bnildings  ; 
and  I  have  not  considered  (c)  the  490  yards  of  masonry  and  dry 
stone  walls,  nor  (d)  the  works  of  water  supply  not  admitted  by 
the  respondents  to  be  divested.  If  I  had  not  considered  (a)  the 
grass  and  (J)  the  road  as  divested,  the  above  figure  of  £4,625 
would  have  been  increased  by  £1,332.  If  I  had  considered 
(c)  the  walls  and  (d)  the  works  of  water  supply  not  admitted 
by  the  respondents  to  be  divested,  the  above  figure  of  £4,625 
would  have  been  decreased  by  £510. 

(4)  That  the  assessable  site  value  should  be  £4,143,  and  in  arriving 

at  that  figure  I  have  not  made  a  deduction  under  Section  25  (4)  (J) 
in  respect  of  any  part  of  the  total  value  attributable  to  the 
expenditure  upon  agricultural  drains  and  works  of  water  supply 
not  admitted  by  the  respondents  to  be  divested,  but  I  have  made 
a  deduction  of  £66  under  Section  25  (4)  (_d)  in  respect  of  the 
grass  laid  down  by  the  tenant,  and  a  deduction  of  £300  in  respect 
of  unexhausted  manure  and  tillages  as  parts  of  the  total  value 
attributable  to  matters  which  are  personal  to  the  owner,  occupier, 
or  other  person  interested  for  the  time  being  in  the  land. 

J.  Gould  Deew. 

JFor  the  appellant  :  William   Allen,   instructed  by   Lewin,   Gregory    & 

Anderson. 
For  the  respondents  :  F.  W.  Kingdon,  Assistant  Solicitor  to  the  Inland 

Revenue. 
[Appeal  pending.] 


Before  JOHN  Fareek,  Esq.,  Referee,  Wtli  June,  1913. 

J.  Atkinson-Jowbtt  c.  The  Commissioners  of  Inland 
Revenue. 

Undeveloped  Land  Duty — Powee  to  Deteemine  Tenancy- 
Verbal  Ageeembnt  of  Tenancy — Finance  (1909-10)  Act, 
1910  (10  Edw.  VII.,  c.  8),  s.  17  (5). 

Mr.  Watson  said  that  the  appeal  was  against  two  assessments  to 
undeveloped  land  duty,  one  for  1910-11  and  the  other  for  1911-12,  in 
respect  of  the  same  units,  viz.,  nine  small  fields,  numbered  21-29,  which 
composed  Hedgeside  Farm.  The  first  assessment  was  for  £7  15«.  3(^.,  the 
second  for  £9  6.!.  id,.    The  first  point  was  one  entirely  of  fact,  namely,  the 
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terms  under  whicli  Naylor,  the  occupier,  was  holding  on  April  30th,  1909. 
His  case  was  that  Naylor  was  occupying  under  a  verbal  agreement  of 
tenancy  at  an  agreed  rent  of  £51  18*.,  and  if  that  were  so,  the  power  to 
detemiine  could  not  be  exercised  so  as  to  determine  the  tenancy  earlier 
than  February  2nd,  1912.  The  rental  included  some  buildings,  but  they 
were  a  negative  quantity  for  the  purposes  of  the  Act.  The  amount  of  the 
assessment  was  not  disputed,  if  duty  was  payable.  If  the  tenancy  in 
existence  at  February,  1909,  was  a  verbal  tenancy  without  any  condition 
as  to  notice,  one  year's  notice  would  be  necessary.  It  was  suggested  by 
the  Commissionera  that  Naylor  was  holding  under  the  terms  of  an  agree- 
ment with  Carter,  the  previous  tenant,  under  which  the  tenancy  could  have 
been  determined  by  six  months'  notice  in  writing  by  either  side  to  expire 
on  February  2nd  as  to  land  and  on  May  IStb  as  to  buildings,  and  in  which 
the  landlord  reserved  to  himself  "  the  right  of  selling  any  portion  of  the 
"  land  at  any  time,  and  requiring  immediate  possession  of  the  land  so  sold 
"  on  payment  of  reasonable  compensation."  If  Naylor  had  taken  over 
under  terms  similar  to  those  of  Carter's  agreement,  the  tenancy  might  have 
been  determined  sooner  than  1912.  How  much  sooner  might  depend  on 
the  meaning  of  Section  17  (5). 

G.  D.  W.  Douglas,  agent  for  the  Atkinson-Jowett  Estates  for  several 
years  up  to  July,  1909,  said  that  he  agreed  to  let  the  farm  to  Naylor  in 
April,  1908.  There  was  no  written  agreement,  it  was  verbal.  The  rent 
was  agreed  at  the  sum  paid  by  the  previous  tenant,  £51  18s.  Nothing 
was  said  as  to  notice.  He  did  not  agree  to  let  to  Naylor  on  the  same 
terms  as  Carter  as  to  notice.  They  had  no  right  to  retake  in  the  event  of 
selling  without  notice. 

Cross-examined  :  In  1908  some  tenants  were  subject  to  six  and  some 
to  twelve  months'  notice.  There  was  a  common  form  of  agreement  in  use 
on  the  estate,  merely  the  length  of  notice  being  varied.  The  clause  as  to 
sale  was  in  all  the  written  agreements.  He  did  not  think  intending 
tenants  would  know  that  the  clause  was  common  form  on  the  estate. 
Naylor  had  been  a  tenant  from  1902-6  of  a  different  holding  ;  he  had  no 
written  agreement.  He  did  not  think  Naylor  knew  of  the  clause. 
Possibly  33  per  cent,  of  the  tenants  had  written  agreements.  Naylor  had 
not  said  anything  to  him  as  to  the  terms  on  which  Carter  held.  He  knew 
of  a  case  where  the  landlord  sold  land  held  under  a  verbal  tenancy  and 
paid  compensation,  but  that  was  by  arrangement  with  the  tenant,  and  if 
the  tenant  had  objected  the  landlord  could  not  have  sold.  He  always 
.approached  the  tenant  before  sale  even  in  the  case  of  a  written  agreement. 
He  would  have  been  willing  to  give  Naylor  a.  written  agreement,  but  not 
on  the  lines  of  Carter's  agreement. 

George  Naylor  said  he  took  possession  of  the  farm  in  April,  1908. 
He  had  nothing  but  a  verbal  agreement.  He  knew  nothing  of  the  previous 
tenant's  agreement  or  its  terms.  He  had  not  had  a  written  agreement  for 
his  previous  tenancy,  and  did  not  know  there  were  any  printed  forms  of 
agreement.    Nothing  was  said  about  length  of  notice. 

Cross-examined  :  His  general  impression  was  that  he  was  a  yearly 
tenant.  He  did  not  think  he  could  give  a  year's  notice  at  any  time,  but 
only  a  notice  expiring  on  February  2nd.     He  knew  the  landlord  had  sold 
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off  small  plots,  but  did  not  know  on  what  conditions.  He  did  not  think 
the  landlord  coold  sell  part  of  his  land  without  his  permission. 

Mr.  Shaw,  for  the  Commissioners,  said  that  this  was  an  estate  of  con- 
siderable size,  on  which  some  of  the  tenancies  were  verbal  and  some 
written.  It  had  been  desired  to  bring  a  test  case  on  each  kind  of  tenancy 
as  to  the  power  to  determine,  as  the  Commissioners'  view  was  that  probably 
the  clauses  in  the  written  agreements  were  implied  in  the  verbal  agree- 
ments. By  an  accident  this  farm  had  been  described  as  being  held  under 
a  written  agreement,  and  when  the  mistake  was  found  out  it  was  too  late 
to  get  a  case  under  a  written  agreement  referred.  In  view  of  the  evidence 
he  could  not  ask  the  Referee  to  say  that  the  clause  as  to  sale  was  in 
the  minds  of  the  parties  to  this  verbal  agreement.  If  the  other  verbal 
tenancies  were  similar,  the  Commissioners  might  withdraw  the  assess- 
ments. He  did  not  think  this  was  a  case  where  costs  shonld  be  given  to 
the  appellant,  as  the  Commissioners  would  not  have  chosen  it  as  x  test 
case,  and  the  mistake  as  to  the  tenancy  was  not  found  out  till  May  27th. 

Mr.  Watson  asked  for  costs,  saying  that  the  Commissioners  had  had  an 
opportunity  of  satisfying  themselves  as  to  the  verbal  agreements,  of  testing 
them  and  seeing  how  far  they  were  bona  fide,  and  with  what  knowledge 
and  understanding  they  were  made. 

The  Eeferee  held  that  undeveloped  land  duty  was  not  payable,  and 
made  no  order  as  to  costs. 

For  the  appellant  :  Richard  Watson,  instructed  by  Vint,  Hill  &  Killick, 

Bradford. 
For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 

Revenue. 


Before  Howard  Martiit,  Esq.,  Eeferee,  20th  June,  1913. 

The  Ecclesiastical  Commissioners  v.  The  Commissioners  of 
Inland  Revenue. 

Undeveloped  Land  Duty — Land  leased  bepoeb  Finance 
(1909-10)  Act,  1910— Power  to  determine  Tenancy  — 
Finance  (1909-10)  Act,  1910  (10  Edw.  VIL,  c.  8)  s.  17  (5). 

Mr.  Errington  said  that  the  appeal  was  against  an  assessment  to 
undeveloped'  land  duty  in  respect  of  property  in  the  parish  of  Heston, 
held  under  three  leases,  all  dated  before  the  Act.  The  land  numbered  371 
was  leased  on  May  6th,  1902,  the  land  numbered  505  on  July  31st,  1902, 
and  the  land  numbered  777  on  June  1st,  1905  ;  and  the  duty  assessed 
was,  on  371,  lis.  5d.  ;  on  505,  £18  9s.  Id. ;  on  777,  £37  Is.  5d. 

The  appellants  thought  that  certain  small  portions  of  777  might  have 
a  building  value,  and  that  as  regards  them  there  might  be  a  power  to 
determine,  so,  though  the  appellants  did  not  admit  that  they  had  a 
building  value,  they  were  not  appealing  as  to  those  portions. 
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The  material  clauses  in  the  leases  were  as  follows  :— 

As  to  371 :  "  The  landlords  to  be  at  liberty  to  resume  possession  at  any 
"  time,  and  from  time  to  time,  of  the  whole  or  any  part  and  parts  of  the 
"  land  and  premises  for  the  purposes  of  sale  or  exchange,  or  for  making 
"  any  railway,  roads,  or  sewers,  or  for  the  erection  of  any  kind  of  building 
"  whatsoever,  or  planting  and  for  other  purposes  except  for  agricultural 
"  purposes  as  at  present  on  giving  one  month's  notice  to  the  tenants,  and 
"  compensating  them  for  all  growing  crops  .  .  .  ." 

As  to  505  and  777 :  "  The  Commissioners  shall  be  at  liberty  at 
"  any  time  on  giving  one  calendar  month's  previous  notice  to  the 
"  tenant  to  resume  possession  of  any  part  or  parts  of  the  lands  and 
"  premises  for  the  purpose  of  sale  or  exchange,  or  for  the  making  of  any 
"  railway,  roads,  or  sewers,  or  for  the  erection  of  any  building  whatsoever, 
"  or  for  the  planting  of  trees,  or  for  any  other  purposes  whatsoever  not 
"  being  agricultural  purposes  for  which  the  premises  are  held  under 
"  these  presents,  the  Commissioners  allowing  a  proportionate  abatement 
"  in  the  rent,  and  compensating  the  tenant  for  all  growing  crops.  They 
"  shall  also  compensate  tte  tenant  for  actual  husbandry.  If  the  Commis- 
"  sioners  shall  at  any  time  resume  possession  of  more  than  half  the  area 
"  the  tenant  shall  be  at  liberty  to  determine  the  lease  on  twelve  months' 
"  notice." 

These  clauses  were  not  powers  to  determine  the  tenancy,  but  were 
rights  of  re-entry,  limited  both  as  to  purpose  and  condition  ;  they  were 
also  limited  by  the  landlord  having  conditions  imposed  on  him  if  he 
exercised  the  right.  The  appellants'  first  point  was  that  "  power  to 
"  determine  "  did  not  apply  to  powers  of  re-entry  ;  the  power  was  quite 
precise  in  its  terms  and  was  frequently  met  with  in  all  kinds  of  leases  ;  it 
must  be  unfettered,  not  subject  to  any  limitations  or  conditions.  On  breach 
of  a  covenant,  e.g.,  to  assign,  a  landlord's  power  to  re-enter  arose,  but  it 
would  not  be  practicable  to  find  out  whether  a  tenant  had  broken  a  covenant 
and  given  rise  to  power  to  re-enter.  A  power  to  re-enter  was  not  a  power 
to  detennine  ;  if  the  tenant  refused  to  go  the  landlord  had  to  bring  an 
ejectment  action,  and  then  the  judgment  might  determine  the  tenancy. 
There  was  an  instance  of  power  to  determine  in  the  case  of  the  land  505  ; 
there  the  tenant  had  that  power.  Section  17  (5)  only  applied  to  cases 
where  the  landlord  could  give  a  notice  which  ipso  facto  determined  the 
tenancy  of  the  whole  or  any  part  of  the  holding. 

The  second  point  was  that,  even  assuming  the  section  to  apply  to 
powers  of  re-entry,  it  did  not  apply  to  powers  conditional  or  limited.  If 
particular  terms  or  conditions  were  imposed  on  the  exercise  of  the  power, 
it  was  not  open  to  the  Inland  Eevenue  to  say  that  the  power  should  be 
exercised.  In  this  case  the  power  was  limited  to  certain  purposes  and 
limited  by  conditions  laid  on  the  landlord.  The  landlord  could  only 
exercise  the  power  when  he  could  show  that  he  had  a  bona  fide  purpose  of 
applying  the  land  to  the  specified  purposes.  (Rmaell  v.  Coggins,  8  Vesey, 
Zi  ;  Boe  V.  Ahel,  2  Maule  and  Selwyn,  541  ;  JohnsonY.  Edgreare  Sailnay 
Company,  25  Beavan,  480.) 

Mr.  Johnson,  agent  for  the  appellants,  said  that  the  land  had  been  under 
his  management.     There  had  been  no  application  for  sale.     He  did  not 


161 

think  the  land  was  ripe  for  building  purposes,  and  would  not  advise 
making  roads  or  sewers,  or  planting  trees.  Its  only  use  was  for  agricul- 
tural purposes.  A  certain  amount  of  building  value  was  put  in  the 
provisional  valuation,  but  the  building  values  were  deferred. 

Cross-examined  :  There  were  some  boards  up,  which  had  been  up  for 
years.  If  an  ofEer  were  made  to  the  landlords,  there  was  nothing  to 
prevent  them  selling. 

Mr.  Shaw,  for  the  respondents,  said  that  in  all  the  leases  the  words 
were  "the  landlord  to  be  at  liberty  to  resume  possession,"  and  if  the 
landlord  had  power  to  resume  possession,  the  resumption  determined  the 
tenancy  either  of  the  whole  or  part ;  it  all  depended  on  the  volition  of  the 
landlord.  An  action  for  ejectment  would  equally  arise  in  the  case  of  a 
landlord  having  power  to  determine  if  the  tenant  refused  to  go.  The 
landlord  had  power  to  determine  without  showing  cause  ;  it  could  be  for 
any  purpose  other  than  an  agricultural  purpose.  There  must  be  a  distinc- 
tion between  such  a  covenant  as  this  and  a  covenant  such  as  "  where  the 
"  landlord  shall  require  the  land  "  ;  in  the  latter  case  it  lay  on  the  land- 
lord to  show  that  he,  iona  fide,  required  the  land  for  the  specified 
purpose. 

The  Referee  :  If  you  admit  that  he  must  show  that  he  wants  the  land 
for  building,  why  should  he  not  have  to  show  that  he  has  some  other  iona 
fide  purpose  ?  The  question  as  to  whether  there  is  a  power  to  determine 
is  one  exclusively  between  landlord  and  tenant. 

Mr.  Shaw :  The  question  of  the  landlord's  intention  was  immaterial.  The 
cases  quoted  depended  onparticular  words,"  want,"  or  "require,"  and  "  desire." 
It  might  be  absolutely  improvident  and  foolish  for  the  landlord  to  build  or 
plant  in  this  place,  but  if  he  chose  he  could  do  it.  If  a  man  had  power  to 
purchase  land  at  a  certain  price  and  the  land  deteriorated  in  value,  it 
might  be  certain  that  he  would  never  do  it,  but  he  still  had  the  power  to 
do  it,  for  it  depended  entirely  on  himself.  Payment  of  compensation  did 
not  affect  the  question  ;  it  was  not  a  condition  but  a  consequence  of  the 
exercise  of  the  power. 

Awarded  :  That  it  has  not  yet  been  possible  to  determine  the  tenancy 
under  the  power  in  the  leases,  and  that  the  land  is  not  therefore  liable  to  be 
assessed  for  the  payment  of  undeveloped  land  duty. 

For  the  appellants  :  F.  H.  L.  Errington,  instructed  by  Milles,  Jennings, 

White  &  Foster. 
For  the  respondents :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 

Eevenue. 
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Before  H.  M.  Cobb,  Esq.,  Referee.  2ird  and  SOtJi  June,  1913. 

Canon  Foban  and  Another  v.  The  Commissionees  of  Inland 
Eevknub. 

Pbovisional  Valuation  —  Land  with  Subjacent  Minerals  — 
Validity  op  Forms  I.  and  IV.— Minerals  returned  as  of 
no  Value— Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8), 
SS.  23,  25,  26. 

Mr.  Hewitt  said  this  was  an  appeal  against  a  provisional  ralnation  on 
the  grounds  that  the  figures  were  too  low  and  that  the  minerals  were 
treated  as  of  no  value.  He  asked  the  Referee  to  allow  certain  amend- 
ments in  the  grounds  of  appeal  to  the  effect  that  Forms  I.  and  IV.  served 
on  the  appellants  were  invalid,  and  that  the  appellants  had  not  been 
required  to  make  a  return  as  to  the  minerals. 

Mr.  Shaw  said  that  he  objected  to  the  notice  of  appeal  in  so  far  as  it 
referred  to  minerals,  and  to  the  Keferee  dealing  with  any  question  of 
minerals,  as  the  provisional  valuation  applied  to  the  surface  only,  and  by 
Section  23  (2)  minerals  were  to  be  treated  as  a  separate  parcel  of  land.  In 
the  return  made  by  the  appellants  no  value  was  attached  to  the  minerals, 
and  the  statutory  consequence  was  that  they  must  be  treated  as  of  no  value. 
It  was  not  an  appealable  matter  within  Section  33  (1),  as  it  was  not  a 
determination  by  the  Commissioners.  The  appellants  had  issued  a  writ 
claiming  that  the  forms  were  invalid  ;  if  the  forms  were  invalid,  no 
valuation  of  the  minerals  had  been  made,  and  the  appellants  could  not 
appeal  against  a  valuation  that  had  not  been  made  ;  if  the  forms  were  valid, 
the  consequence  was  a  statutory  consequence,  and  not  a  determination  of 
the  Commissioners  against  which  an  appeal  would  lie.  There  was  nothing 
in  the  Act  to  make  the  Commissioners  value  the  minerals  before  or  at  the 
same  time  as  the  surface. 

Mr.  Hewitt  said  that  the  Commissioners  had  never  suggested  any  way 
of  settling  the  question  except  before  the  Referee.  The  appellants  would 
argue  that  Section  23  (2)  did  not  apply  in  this  case  having  regard  to  the 
form  and  the  return  ;  the  Commission ei-s  had  determined  that  it  did 
apply,  and  it  was  from  that  that  the  appellants  appealed.  It  was  part  of 
the  Commissioners'  case  that  Form  IV.  as  served  and  the  return  required 
referred  to  the  land  in  its  entirety,  surface,  and  minerals  ;  they  made  their 
valuation  on  that  form  and  return,  and  in  their  valuation  they  intimated 
that  the  value  put  on  the  minerals  was  nil.  They  had  refused  to  make  a 
substituted  site  value  for  the  minerals  on  the  ground  that  the  site  value 
was  nil,  and  that  the  time  for  claiming  substituted  site  value  had  elapsed. 
The  appellants  had  asked  the  Reference  Committee  to  extend  the  time  for 
returning  Form  IV.,  but  the  Committee  decided  that  they  had  no  jurisdic- 
tion, and  the  appellants  came  to  the  Referee  to  decide  whether  the  Com- 
missioners were  right  in  saying  that  Section  23  (2)  applied  or  not. 
The  Referee  decided  to  hear  the  case. 

Mr.  Hewitt  said  that  the  property  in   question  was  Appleton  Farm, 
equidistant  from  Deal  and  Dover,  and  about  two  miles  from  the  sea.     Its 
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area  was  223  acres  0  roods  21  poles,  and  there  was  also  a  cottage  and 
garden  of  18  perches  close  to  the  farm.  A  railway  ran  across  it,  and  there 
was  a  station  about  half  a  mile  away.  In  1882  it  was  valued  (including  a 
cottage  and  shop  since  sold  for  £337)  at  £9,000,  and  on  this  £5,000  was 
lent  on  mortgage.  In  1885  the  mortgage  became  vested  in  the  appellants. 
In  1897  it  was  valued  at  £4,600.  In  November,  1897,  the  appellants  fore- 
closed, having  in  June  made  a  provisional  contract  to  let  the  farm  to 
Kelsey  for  seven  years  at  £130  per  annum  for  two  and  a  half  years,  and 
£145  per  annum  after,  which  lease  was  sanctioned  by  the  Conrt  on 
June  27th,  1898.  In  1898  the  cottage  and  shop  were  sold,  and  £355  were 
spent  in  improvements,  fencing,  and  grass  seed.  In  the  lease  to  Kelsey  the 
minerals  were  expressly  reserved.  In  1904  the  farm  was  let  on  a  yearly 
tenancy  at  £150,  the  tenant  repairing  and  the  landlord  finding  the 
materials  in  rough.  In  June,  1906,  there  was  a  conditional  contract  to  let 
to  Prebble  for  fourteen  years  from  October  11th,  determinable  at  the  end 
of  seven  years,  at  a  rent  of  £150,  reserving  the  timber  and  minerals.  On 
Januaiy  16th,  1907,  the  appellants  were  offered  £25  a  year  for  three  years 
for  an  option  to  take  a  lease  of  the  minerals.  On  June  9th,  1910,  an  offer 
of  £4,000  was  made  for  the  property,  which  was  increased  on  June  17th 
to  £4,500,  and  on  July  5th  to  £5,000.  In  July,  1910,  two  firms  were 
instructed,  one  to  value  the  surface,  the  other  the  minerals,  and  in  August 
the  surface  apart  from  the  minerals  was  valued  at  £4,300.  The  present 
value  of  the  minerals  was  not  more  than  from  £5  to  £6  an  acre  in  excess 
of  the  agriciiltural  value.  On  September  13th,  1910,  Forms  I.  and  IV. 
were  served,  and  only  allowed  thirty  days  from  September  10th  for  the 
return.  On  September  19th  a  colliery  company  offered  £5,500  for  the 
property.  On  September  28th  the  appellants  asked  the  Commissioners  to 
allow  the  return  to  stand  over  pending  the  decision  of  Dyson  v.  Attorney- 
General ;  the  Commissioners  refused,  and  under  pressure  the  return  was 
made  on  October  14th.  Question  (/)  in  Form  IV.  voided  the  whole 
form  if  served  on  the  owner  in  occupation  (^Dysnny.  Attorney-General 
(1912),  1  Ch.,  158),  and  the  Commissioners,  who  said  that  the  form  was 
applicable  to  sm-face  and  minerals,  in  asking  about  minerals,  were  asking 
about  something  in  the  occupation  of  the  owner.  The  form  was  very 
misleading  ;  in  big  letters  was  printed  "  additional  particulars  which  may 
"  be  given,  if  desired,"  and  below  that  came  Qnestion  (w)  "  Nature,  and 
"  estimate  of  the  capital  value  of  any  minerals  not  comprised  in  a  mining 
"  lease,  and  not  being  worked,  which  have  a  value  as  minerals."  On 
November  18th,  1910,  the  offer  of  £5,500  was  accepted  ;  the  contract, 
expressly  including  the  minerals,  was  signed  on  December  30th,  and  con- 
veyance took  place  on  March  29th,  1911.  On  the  same  date  the  appellants 
wrote  to  the  Commissioners  telling  them  of  the  sale.  On  August  23rd,  1911, 
the  provisional  valuation  was  served,  showing  gross  value  £3,400,  total 
value  £3,150,  full  site  value  £2,860,  assessable  site  value  £2,610,  value  for 
agricultural  purposes  £3,150.  The  total  value,  including  the  cottage  and 
garden,  was  £3,270.  On  September  19th,  1911,  the  appellants  asked  for 
leave  to  amend  their  return,  and  their  letter  was  unanswered  for  seven 
months.  On  January  18th,  1912,  the  colliery  company  conveyed  the 
surface  to  Prebble   for  £3,175.    He  contended  that  the  appellants  had 
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never  been  asked  to  make  a  return  of  minerals,  as  the  form  referred  to 
land  in  the  occupation  of  Prebble,  and  the  minerals  were  not  in  his 
occupation. 

Ernest  Watson  said  that  all  except  26  acres  was  pasture,  good  medium 
land,  in  -very  fair  condition.  He  estimated  the  rental  value  at  £192  10*., 
less  outgoings  £25  10s.,  £167  net;  at  twenty-five  years' .purchase  £4,175, 
plus  shooting  £150,  making  the  total  value  £4,326.  The  other  values 
he  estimated  at :  Gross  value  £4,675,  full  site  value  £2,800,  assessable 
site  value  £2,550,  value  for  agricultural  purposes  £4,325. 

Cross-examined  :  In  the  conveyance  to  Prebble  there  were  no  restric- 
tions on  letting  down  the  surface.  Land  values  were  slightly  higher  in 
1912  than  in  1909.    He  had  not  dealt  with  the  minerals  in  his  valuation. 

Ee-examined  :  Covenants  such  as  those  in  Prebble's  conveyance  might 
make  a  difference  of  £5  an  acre  in  the  price.  Laying  down  pasture  had 
increased  the  value. 

Edwin  Lawrence  Peel  said  that  in  1901  he  made  a  survey  and  report 
on  the  farm  ;  it  was  then  nearly  all  grass,  in  poor  condition.  In  July, 
1910,  he  made  a  valuation  of  the  surface.  Prebble  had  improved  the 
land,  and  £150  was  a  low  rent.  He  estimated  the  selling  value  at  £4,300, 
including  the  cottage.  He  took  twenty-eight  years'  purchase,  considering 
that  there  was  a  value  over  and  above  the  agricultural  value,  apart  from 
the  minerals. 

Cross-examined  :  His  valuation  included  sporting,  and  would  not  be  so 
high  for  purely  agricultural  purposes.  He  thought  that  in  1909  it  would 
have  realised  his  figure  at  auction.  His  net  rent  was  £163.  If  the  coal 
were  reserved  the  land  would  not  be  worth  so  many  years'  purchase  as  if  it 
were  free. 

Thomas  Wacher  said  the  farm  was  in  very  fair  condition.  His 
estimate  of  total  value  was  £4,850.  He  thought  the  value  of  the  minerals 
might  fairly  be  put  at  from  £10  to  £12  an  acre. 

Cross-examined  :  His  valuation  of  surface  and  minerals  came  to  £7,080. 
He  thought  £5,500  was  a  low  price.  His  valuation  was  at  £1  an  acre, 
less  £30  tithe  and  repairs,  at  twenty-five  years'  purchase. 

Benjamin  G.  Turner,  district  valuer  for  East  Kent,  called  for  the 
Commissioners,  said  that  in  May,  1911,  the  house  was  in  a  fair  state,  but 
the  buildings  were  in  a  deplorable  condition.  About  30  acres  were  arable, 
the  rest  pasture.  His  valuation  was  :  Gross  value  £3,400,  viz.,  gross  rent 
£150,  less  cottage  £5,  insurance  £1  10s.,  and  repairs  £2  10s.,  at  twenty- 
five  years"  purchase  ;  total  value  £3,150  ;  full  site  value  £2,860,  viz.,  rental 
£116  8s.  &d.,  less  £2  repairs,  at  twenty-five  years'  purchase  ;  assessable  site 
value  £2,610  ;  value  attributable  to  buildings  £540.  The  pasture  was 
third  rate,  and  it  would  be  impossible  to  get  17s.  6d.  per  acre  for  it. 
Twenty-five  years'  purchase  was  a  very  full  figure.  His  valuation  ignored 
the  minerals  ;  it  was  of  the  surface  only  with  lateral  and  vertical  support. 

Cross-examined  :  Eestrictions  as  in  this  lease  would  not  make  a  pur- 
chaser pay  less.  It  was  ridiculous  to  suggest  that  the  farm  bad  a  prospec- 
tive building  value.  One  could  not  get  £10  a  year  for  the  sporting.  The 
land  did  not  increase  in  value  between  ]  897  and  1909.  He  did  not  think 
£5,550  was  a  cheap  price  for  the  land. 
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F.  T.  Honeyball  said  the  buildings  were  very  poor,  and  the  land  was 
practically  all  light  loam  on  chalk.  The  pasture  was  poor  in  1909 ;  it 
had  been  improved  by  Prebble,  but  was  still  third  class.  £150  was  a  fair 
rent ;  deducting  £23  10s.,  that  gave  at  twenty-five  years'  purchase  a  gross 
value  of  £3,162  10s.  He  estimated  the  total  value  at  £3,062  10s.,  full 
site  value  at  £2,625,  and  assessable  site  value  at  £2,526.  Some  of  the 
pasture  was  not  worth  more  than  7s.  Htl.  per  acre  ;  about  20  acres  were 
worth  £1 ;  the  average  would  be  12s.  6d.,  or  13s.  per  acre.  He  was 
confident  it  would  not  fetch  twenty-eight  years'  purchase,  as  it  had  no 
value  apart  from  agricultural  value. 

Cross-examined  :  The  farm  was  conveniently  situated.  In  1910  the 
fences  were  veiy  bad.  He  did  not  think  there  was  any  building  value. 
If  a  colliery  were  opened  near  the  farm  he  thought  it  would  depreciate 
the  value  of  the  farm. 

Henry  Hayward  said  he  had  valued  it  in  1897  at  £4,600.  In  June, 
1905,  he  suggested  a  reserve  price  of  £3,360.  In  May,  1913,  he  valued  it 
as  at  April  30th,  1909,  as  follows  ;  Gross  value,  £3,184,  viz.,  rent  £150, 
less  deductions  £22  12s.  Wd.  at  twenty-five  years'  purchase ;  total  value 
£3,084,  assessable  site  value  £2,681.  Apart  from  minerals  it  would  not 
have  fetched  more  than  £3,084. 

Cross-examined :  In  1882  he  advised  that  it  was  worth  £9,000.  Things 
were  better  in  1909  than  in  1897.  None  of  his  valuations  dealt  with  the 
minerals.  Twenty-eight  years'  purchase  was  too  high.  His  opinion  in 
1897  must  have  been  wrong.  In  1882  the  rent  would  be  about  £335,  in 
1897  about  £200. 

Mr.  Shaw  said  that  if  the  question  of  minerals  had  not  been  in  the  case 
it  was  very  doubtful  whether  the  Eeferee  would  have  been  troubled  with 
the  present  question,  the  agricultural  value  of  the  land.  The  Commis- 
sioners' witnesses  did  not  agree  that  the  land  had  a  further  potential  value. 
It  was  clear  that  there  had  been  no  valuation  of  the  minerals  ;  the  Com- 
missioners maintained  that,  no  estimate  of  the  value  of  the  minerals  having 
been  given  on  Form  IV.,  there  was  an  obligation  to  treat  the  minerals  as 
nil.  The  provisional  valuation  related  to  the  surface,  with  support  but 
without  minerals  which,  by  th6  Act,  must  be  separately  valued.  The 
evidence  of  the  Commissioners'  witnesses  as  to  the  value  without  the 
minerals  was  very  strong,  and  should  carry  great  weight,  as  they  were 
all  well  acquainted  with  the  land,  whereas  all  the  appellants'  witnesses 
differed  in  the  rent  they  took.  There  was  a  full  compensation  clause  in 
Prebble's  conveyance,  so  that  the  restrictive  covenants  made  no  difference. 

Mr.  Hewitt  said  that  in  1897  Hayward  put  the  value  at  £4,600  ;  since 
then  things  had  improved,  and  £400  had  been  spent  in  improvements,  yet 
he  now  pnt  it  at  £3,100.  The  appeal  was  against  the  decision  of  the 
Commissioners  that  a  valid  requisition  had  been  made  on  the  owners  as  to 
surface  and  minerals,  and  that  owing  to  the  return  the  minerals  must  be' 
treated  as  nil.  It  was  a  question  of  construction.  It  was  playing  with 
words  to  say  that  there  had  been  no  valuation  of  the  minerals,  as  the 
Commissioners  would  make  no  further  valuation  unless  compelled.  If 
the  minerals  were  to  be  treated  separately,  a  separate  form  should  be 
served.    This  form  referred  to  land  in  the  occupation  of  Prebble,  who 
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was  not  in  occupation  of  the  minerals  ;  it  was  inTalid,  and  grossly  mis- 
leading. The  appellants  had  never  been  properly  required  to  make  a 
return  as  to  minerals  ;  therefore  there  had  been  no  default,  and  they  were 
entitled  to  make  a  return. 

Awarded :  Gross  value,  £3,705  ;  total  value,  £3,4,55  ;  difference  between 
gross  value  and  value  of  the  fee  simple  of  the  land  divested  of  buildings, 
trees,  kc.,  £805  ;  full  site  value,  £2,900 ;  assessable  site  value,  £2,650. 

J?or  the  appellants  :  E.  P.  Hewitt,  K.C.,  and  William  Allen,  instructed 

by  Roy  &  Cartwright. 
For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,   Inland 

Eevenue. 
[Appeal  pending.] 


Before  Daniel  Watnet,  Esq.,  Referee,  2Wi  June,  1913. 

W.  R.  Davis  and  A.  A.  Rollason  c.  The  Commissioners  op 
Inland  Revenue. 

Peovisional  Valuation— Full  Site  Value— Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c.  8),  s.  25. 

Mr.  Allen  said  that  the  appellants  were  the  executors  of  W.  Davis, 
whose  will  was  proved  on  November  20th,  1911.  The  appeal  was  against 
the  provisional  valuation  of  3  and  4,  Edgbaston  Street,  Birmingham.  The 
valuation  was  served  on  February  13th,  1912,  and  an  amended  provisional 
valuation  on  September  19th,  1912,  which  gave  gross  value  £2,550,  total 
value  :^2,500,  difference  £1,750,  full  site  value  £800,  assessable  site  value 
£750.  The  gross  and  total  values  were  agreed,  and  substantially  the  only 
question  was,  What  was  the  value  of  the  divested  site,  and  was  £1,750  the 
correct  difference  ?  The  appellants  contended  that  the  difference  was 
excessive,  and  that  if  the  buildings  were  burnt  down  the  site  would  fetch 
double  £800.  The  area  was  195  square  yards  ;  frontage  11  yards  3  inches  ; 
it  was  a  good  compact  site,  having  a  fair  amount  of  frontage  for  its  depth, 
which  was  average.  The  land  was  worth  all  through  at  least  £8  a  yard  ; 
it  could  be  let  at  8s.  a  yard.  Davis  bought  the  property  in  April,  1902. 
He  had  previously  occupied  the  adjoining  premises,  the  lease  of  which 
ended  in  November,  1902.  He  offered  to  take  it  on  a  building  lease  at 
8s.  a  yard  ground  rent,  and  eventually  bought  it  for  £2,050.  His  inten- 
tion was  to  pull  down  the  old  buildings  and  rebuild,  but  after  inspection 
■  a  few  hundred  pounds  were  spent  on  repairing  the  buildings.  The  value 
of  the  property  was  really  in  the  situation  ;  it  was  in  a  busy  street,  close 
to  the  Market  Place,  Jamaica  Row,  and  the  Bull  Ring. 

A.  A.  Rollason,  solicitor  to  W.  Davis,  said  that  Davis  offered  8s  a  yard, 
and  said  he  would  spend  £1,500  on  the  property.  Witness  offered  £7  lOi. 
a  yard,  and  then  bought  it  for  £2,050.     The  buildings  were  very  old  and 
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m  a  very  bad  state.  He  leased  3  and  part  of  i  to  the  Midland  Hallway 
Company  at  £130  for  21  years  from  September  29tli,  1902,  and  the  rest  at 
£40  for  seven  years  from  June  24th,  1906.  On  the  death  of  Davis  on 
October  17th,  1911,  estate  duty  was  paid  on  £2,500. 

Cross-examined  :  He  knew  the  value  of  property  in  this  neighbour- 
hood, There  was  a  slump  before  1902  ;  since  1902  values  had  not  gone 
down.  He  put  the  value  of  the  property  at  £10  a  yard.  In  1901  £1  a 
yard  per  annum  was  asked  for  this  site.  His  instructions  were  to  pay 
£10  5s.  a  yard  for  the  site. 

Horatio  Lane  valued  the  bare  site  at  £8  a  yai'd  freehold.  On  April  30th, 
1909,  he  could  have  let  it  at  Ss.  a  yard.  He  disagreed  with  £1,750  as  the 
difference  ;  he  valued  the  buildings  at  £900,  the  site  value  at  £1,600.  He 
thought  the  property  would  fetch  more  now  than  when  Davis  bought  it. 
There  had  not  been  a  fall  in  the  site  value. 

Cross-examined  :  There  had  been  a  fall  in  values  in  the  last  fifteen  yeai'S 
in  parts  of  Edgbaston  Street.  Properties  in  this  immediate  neighbourhood 
had  not  deteriorated. 

G.  E.  Fowler  said  that  Edgbaston  Street  was  an  important  street.  The 
propei-ty  had  an  excellent  position.  He  thought  that  on  April  30th,  1909, 
it  would  have  fetched  £7  10«.  a  yard  divested. 

Cross-examined :  Particulars  of  sales  in  the  neighbourhood  gave  values 
per  yard  much  less  than  the  estimate  of  this  property. 

Re-examined :  Worked  out  per  foot  frontage  this  property  on  his 
estimate  was  not  as  expensive  as  the  others.  Unquestionably  there  had 
been  a  fall  in  value  since  the  Finance  Act  came  into  force ;  there  was 
now  no  demand  for  properties. 

J.  A.  Harper  did  not  think  the  buildings  on  this  property  had  a  value 
as  buildings  ;  he  did  not  think  they  were  safe.  He  valued  the  divested 
site  at  £8  a  yard  at  least.  He  put  the  leasehold  value  of  the  buildings 
at,  roughly,  £750. 

Mr.  Shaw  said  that  the  gross  value  was  agreed,  and  the  only  point  was 
the  site  value.  The  difference  was  merely  a  matter  of  arithmetic.  The 
Commissioners  had  put  the  site  value  at  £4  a  yard,  and  evidence  would 
show  that  it  was  a  very  full  value. 

Colonel  Ludlow  said  that  values  in  this  street  had  been  declining  ever 
since  the  opening  of  Corporation  Street,  about  1878  ;  even  since  1901 
there  had  been  depreciation  ;  and  he  could  point  to  cases-  of  considerable 
falls  in  value.  He  thought  £3  16s.  a  yard  was  a  full  divested  value.  He 
did  not  think  that  in  1909  there  would  have  been  a  buyer. 

Cross-examined :  He  did  not  think  the  whole  property  would  fetch 
£2,500.  He  had  not  considered  the  difference,  and  could  not  say  if  it  was 
a  correct  figui-e.  He  had  not  considered  what  the  buildings  added  to  the 
site  ;  they  had  merely  a  rental  value.  It  was  a  good  site,  with  good 
frontage  for  the  depth.  He  thought  there  was  no  doubt  that  the  Finance 
Act  had  caused  a  decline  in  values. 

L.  0.  Matthews  put  the  value  divested  at  £4  a  yard,  less  £50  for 
dominating  lights,  making  £750.  That  was  a  very  full  valuation,  and  he 
was  sure  no  higher  price  would  have  been  obtained  in  1909.  Values  in 
the  street  had  been  declining  for  a  great  number  of  years. 
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Cross-examined ;  The  site  was  convenient.  It  was  not  now  the 
commercial  centre  of  the  city.  He  had  not  considered  the  difference. 
One  could  not  apportion  the  rent  between  the  accommodation  and  the 
situation.     The  buildings  were  of  very  little  use. 

Mr.  Allen  said  he  drew  attention  to  the  fact  that  the  figures  in  the 
provisional  valuation  all  hung  together.  Both  the  Commissioners'  wit- 
nesses said  that  they  had  not  considered  the  difference,  against  which  the 
appeal  was  made,  and  both  said  that  the  value  of  the  buildings  was  very 
small.  The  Commissioners  had  put  down  a  site  value  of  £800,  and  tlien 
by  their  evidence  attacked  their  own  gross  value,  which  they  had  swollen 
up  to  £2,500.  There  had  been  a  fall  in  values  since  the  Finance  Act,  but 
these  values  were  to  be  estimated  as  on  April  30th,  1909. 

Amarded :  That  item  No.  2  (the  difference)  should  be  £1,170  instead 
of  £1,750  as  stated  in  the  amended  provisional  valuation,  and  that  the 
item  assessable  site  value  should  be  £1,330  instead  of  £750  as  stated  in  the 
amended  provisional  valuation.  That  the  costs  of  the  reference  shall  be 
paid  by  the  Commissioners  of  Inland  Revenue. 

For  the  appellants  :  William  Allen,  instructed  by  A.  A.  RoUason. 
For  the  respondents :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  P.  F.  Tuckett,  Esq.,  Referee,  Zrd  July,  1913. 

S.  W.  Pbdley  ■!■.  The  Commissionees  of  Inland  Revenue. 

Undeveloped  Land  Duty  —  Land  Leased  bepobb  Finance 
(1909-10)  Act,  1910— Powbk  to  Determine— Finance  (1909-10) 
Act,  1910  (10  Edw.  VIL,  c.  8),  s.  17  (5). 

Mr.  Raisen  said  that  the  appeal  was  against  an  assessment  to  unde- 
veloped land  duty  in  respect  of  land  in  Hornchurch  amounting  to 
£2  19*.  8(i.  for  the  year  1910-11,  and  £5  19*.  id.  for  the  year  1911-12. 
The  land  was  leased  on  May  9th,  1906,  by  the  appellant  to  A.  E.  Gay  for 
14  years  from  June  24th,  1906,  and  the  lease  contained  the  following 
proviso,  under  which  the  Commissioners  claimed  that  duty  was  exigible 
under  Section  17  (5)  : — 

"Provided  also  and  it  is  hereby  expressly  declared  that  notwith- 
"  standing  anything  hereinbefore  contained  if  the  landlord  shall  at  any 
"  time  or  times  during  the  said  term  hereby  granted  be  desirous  of  acquiring 
"  the  whole  or  any  part  or  parts  of  the  land  for  building  sale  or  public 
"  purposes  and  shall  deliver  to  the  lessee  or  leave  for  him  ....  three 
"  calendar  months'  previous  written  notice  of  such  his  desire  such  notice 
"  to  expire  on  any  of  the  quarter  days  for  payment  of  the  said  yearly  rent 
"  then  and  immediately  after  the  expiration  of  any  snch  notice  or  notices 
"  the  term  hereby  granted  and  these  presents  and  everything  herein  con- 
"  tained  shall  so  far  as  respects  the  lands  and  premises  described  in  or 
"  particularly  referred  to  in  any  such  notice  or  notices  but  not  further 
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"  or  otherwise  absolutely  cease  and  determine  &o.  and  it  shall  be  lawful 
"  for  the  landlord  at  any  time  after  the  expiration  of  such  notice  to  enter 
"  upon  and  resume  possession  of  all  the  said  land  described  therein." 

He  submitted  that  under  this  proviso  the  landlord  was  not  liable  to 
assessment.  He  had  no  power  to  determine  on  September  29th,  1910  ;  in 
fact,  the  earliest  date  for  determination  had  not  yet  arisen.  This  was  a 
conditional  power  to  determine.  If  in  a  lease  for  21  years  either  party  had 
power  to  determine  at  the  end  of  7  years,  that  was  an  absolute  power, 
and  different  to  this  one.  In  this  case  the  power  was  only  exercisable  on 
the  happening  of  the  event  on  which  the  condition  depended,  and  there 
was  no  evidence  that  the  landlord  was  desirous  of  acquiring  the  land. 
The  lease  must  be  construed  strictly  against  the  lessor.  If  the  condition 
were  abolished  the  lessee  had  merely  an  interest  in  the  land  for  three 
months  only,  which  was  a  ridiculous  view  to  take.  The  desire  must  be  a 
bona  fide  desire  ;  the  landlord  could  not  arbitrarily  say  that  he  wanted  the 
land  for  building  if  he  did  not  so  want  it.  Before  the  landlord  could 
determine  there  must  be  a  iona  fide  desire  to  acquire  the  land  for  the 
pvu-poses  specified  in  the  lease.  (JRussell  v.  Coggins.  8  Vesey,  34  ;  Gough 
V.  Worcester  and  Birmingliam  Canal  Company,  6  Vesey,  3.53  ;  Doe  v. 
Abel,  2  Maule  and  Selwyn,  541.)  There  was  the  analogy  of  a  lease 
determining  on  a  given  event,  e.g.,  the  death  of  A  B,  in  which  case  the 
event  had  to  happen  first.  He  submitted  that  the  landlord  had  not  yet  had 
power  to  determine. 

Mr.  Shaw  said  that  the  only  question  was  whether  the  clause  did  or  did 
not  give  the  landlord  power  to  determine  within  the  proviso  of  Section 
17  (5).  True  it  was  conditional,  but  the  condition  depended  entirely  on 
the  volition  of  the  landlord  ;  if  he  decided  that  he  desired  the  land  for  the 
specified  purposes,  it  did  not  seem  to  matter  whether  his  desire  was  bona 
fide.  But  even  if  the  desire  had  to  be  bona  fide,  it  rested  with  him  whether 
he  should  have  that  bona  fide  desire.  If  the  landlord  wanted  the  land  for 
building  he  could  get  it,  and  if  he  wished  to  do  so  he  could  develop  the 
land.  He  was  in  no  worse  a  position  than  a  man  who  had  not  let  his  land 
and  did  not  want  to  develop.  If  the  words  in  the  lease  were  "  if  the 
"  land  is  required,"  then  the  landlord  would  have  to  show  that  it  was 
required.  He  submitted  that  the  cases  quoted  did  not  help  in  this  case, 
being  under  entirely  different  conditions.  The  landlord  only  had  to  put 
himself  into  a  state  of  mind  and  then  he  could  determine.  The  question 
of  the  expediency  of  exercising  his  power  was  not  material. 

Mr.  Baisen,  in  reply,  said  the  Commissioners  must  show  that  at  the  date 
when  they  alleged  that  the  tenancy  could  be  determined  the  circumstances 
for  detei'mining  had  arisen.  It  did  not  depend  on  the  volition  of  the  land- 
lord entirely,  but  partly  on  the  action  of  the  community. 

Awarded :  That  the  assessments  of  undeveloped  land  duty  in  respect  of 
the  above  property  have  been  incorrectly  made,  the  property  being  exempt 
under  Section  17  (5)  of  the  Finance  (1909-10)  Act,  1910. 
For  the  appellant  :  A.  F.  Kaisen. 
For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 

Revenue. 
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Before  Howard  Martin,  Esq.,  Referee,  8tJi  July,  1913. 

The  Governors  of  the  Whitgift  Educational  FotrNDATioif, 
Croydon,  c.  The  Commissioners  op  Inland  Revenue. 

uijdevbloped  land  duty — land  leased  before  einanoe  act, 
1910— Power  to  Determine— Finance  (1909-10)  Act,  1910 
(10  Edw.  VII.,  c.  8),  s.  17  (5). 

This  was  an  appeal  against  an  assessment  to  undeveloped  land  duty 
of  property  known  as  Christian  Fields,  situated  at  Norbury  Hill  and 
Gibson's  Hill.  There  was  no  question  as  to  the  figures.  The  land  was 
leased  on  November  6th,  1902,  for  14  years  for  agricultural  purposes,  and 
the  lease  contained  the  following  proviso  : — 

"  Provided  always  and  it  is  hereby  agreed  and  declared  between  and 
"  by  the  said  parties  hereto  that  in  case  the  reversioner  shall  at  any  time 
"  during  this  demise  desire  to  resume  possession  of  any  part  or  parts  of 
"  the  land  hereby  demised  -for  any  purpose  other  than  any  agricultural 
"  purpose  and  he  or  the  Governoi's  or  the  Receiver  or  Solicitor  for  the 
"  time  being  of  the  Govei'nors  shall  give  to  the  Lessees  or  leave  at  their 
"  last  or  usual  place  of  abode  or  business  in  England  twelve  calendar 
"  months'  notice  in  writing  of  such  desire  expiring  at  any  time  of  the 
"  year  then  at  the  expiration  of  such  notice  the  reversioner  may  take 
"  peaceable  and  quiet  possession  of  such  part  or  parts  of  the  said  land  as 
"  shall  be  specified  in  such  notice  and  then  and  from  thenceforth  the 
"  yearly  rent  hereby  reserved  shall  be  reduced  according  to  the  quantity 
"  of  land  resumed  at  such  a  rate  per  acre  or  for  any  quantity  less  than  an 
"  acre  as  the  total  amount  of  the  rent  hereby  reserved  bears  to  the  total 
"  quantity  of  the  land  hereby  demised  and  such  of  the  said  land  as 
"  shall  continue  to  be  held  by  the  Lessees  shall'be  held  by  them  at 
"  such  reduced  rent  and  the  certificate  of  the  Surveyor  for  the  time 
"  being  of  the  Governors  shall  be  conclusive  evidence  as  to  the  amount 
"  for  the  time  being  of  such  reduced  rent  and  the  covenants  provisoes 
"  conditions  agreements  and  directions  herein  contained  with  reference 
"  to  the  whole  of  the  land  and  premises  hereby  demised  shall  so  far 
"  as  the  same  may  be  applicable  continue  in  force  and  apply  to  such 
■'  part  of  the  same  as  shall  be  left  in  the  possession  of  the  lessees  in  the 
"  same  manner  as  if  such  part  only  had  originally  been  included  in  these 
"  presents  and  the  reduced  rent  had  been  herein  inserted  instead  of  the 
"  rent  hereby  reserved." 

Mr.  Hilbery  said  that  the  tenancy  still  continued  and  was  bound  to 
continue  for  the  full  term  of  14  years.  The  assessment  had  been  made 
because  the  district  valuer  had  taken  the  view  that  the  lease  contained  a 
power  to  determine.  The  proviso  in  this  lease  was  not  within  the  proviso 
of  Section  17  (5).  The  Commissioners'  case  must  be  that  the  proviso  was 
a  power  to  determine  the  tenancy  of  the  whole  of  the  land  a  year  after  the 
Act  came  into  force.  This  was  a  conditional  proviso,  and  did  not  come 
into  ojiei-ation  unless  the  landlord  desired  and  purposed  to  resume  the  land 
for  a  purpose  other  than  agricultural  ;   it  only  became  au  empowering 
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proviso  on  the  happening  in  fact  of  the  landlord  desiring  to  retake.  If 
the  appellants  gave  notice  purporting  to  be  under  the  proviso  and  did  not 
use  the  land  for  a  purpose  other  than  agricultural,  an  action  would  lie 
against  them  on  the  part  of  the  tenant.  The  land  could  not  be  used  except 
for  agriculture,  and  the  appellants  had  no  desire  to  use  it  except  for  agri- 
culture. The  reversioners  of  the  lease  were  the  trustees  of  the  foundation, 
and  trustees  conld  not  exercise  a,  power  capriciously,  but  only  with  due 
regard  to  the  interests  and  the  beneficiaries  of  the  trust.  If  it  would  be 
bad  business  to  put  the  proviso  into  operation,  the  trustees  could  be  stopped 
from  doing  it.  It  must  be  assumed  that  the  trustees  would  act  witliout 
committing  a  breach  of  trust.  If  such  a  conditional  proviso  was  within  the 
statute  why  should  it  not  be  said  that  the  ordinary  proviso  for  .re-entry  if 
rent  was  not  paid  within  21  days  was  within  it  also  ?  If  rent  was  not 
paid  for  22  days  that  date  would  have  to  be  taken  as  the  earliest  date  of 
determination.  The  allowance  by  the  Commissioners  up  to  April  30th, 
1911,  was  made  on  the  assumption  of  the  whole  property  being  retaken, 
but  the  proviso  only  contemplated  the  resumption  of  the  land  in  parts  as 
and  when  it  was  required. 

Harold  Williams  said  that  he  made  a  report  in  June,  1913.  The  pro- 
perty was  absolutely  uusuited  for  any  purpose  but  agriculture.  It  was 
quite  impossible  to  use  the  land  for  building  purposes.  No  boards  had 
ever  been  put  up. 

Cross-examined  :  Eoads  could  be  made,  and  houses  could  be  built,  but 
nobody  could  be  got  to  live  in  them.     He  could  not  advise  development. 

Walter  Hooker  agreed  with  the  previous  witness.  The  land  could 
only  be  developed  from  the  south.  It  had  a  building  value,  but  that  value 
was  not  realisable  at  present. 

Robert  Marshall,  solicitor  to  the  appellants,  said  that  the  appellants 
acted  under  the  general  law  applicable  to  charitable  trustees.  They  had 
no  desire  to  resume  the  land. 

Mr.  Shaw  said  that  the  case  admitted  of  being  put  quite  shortly  :  Did 
"  power  to  determine  "  apply  to  a  conditional  power  ?  The  Commisioners 
submitted  that  it  did,  provided  that  it  depended  entirely  on  the  desire  or 
volition  of  the  landlord.  He  admitted  that  the  lease  gave  the  landlords 
only  a  conditional  power  to  determine,  and  the  evidence  was  that  it  was 
not  commercially  expedient  for  the  landlords  to  resume  for  purposes  other 
than  agricultural,  but  the  question  was  :  if  they  had  the  desire,  had  they  the 
power  ?  The  question  of  expediency  did  noii  enter  ;  one  must  merely  look 
at  the  proviso  in  Section  17  (5)  and  the  clause  in  the  lease. 

Mr.  Hilbery,  in  reply,  submitted  that,  when  the  Commissioners  admitted 
that  the  power  was  conditional,  they  admitted  the  appellants'  case,  as  the 
power  did  not  arise  till  the  condition  had  been  fulfilled,  and  the  evidence 
was  that  the  condition  had  not  been  fulfilled. 

Awarded:  That  the  property  is  not  at  present  liable  to  undeveloped 
land  duty. 

Tor  the  appellants  :  G.  M.  Hilbery,  instructed  by  Marshall  cfc  Liddle. 
For  the  respondents  -  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Befura  H.  E.  MiTTON,  KsQ.,  lifferec,  Wtk  Juhj,  1913. 

Eakl  of  Londesborough  .'.  The   Commissioners  of  Inland 
Revenue. 

Provisional  Valuation  —  Valuation  op  Minerals  — Total 
Value  and  Capital  Value  of  Minerals— Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c.  8),  s.  23. 

Mr.  Allen  said  that  this  was  an  appeal  against  the  total  value  and 
capital  value  of  minerals.  He  wished  to  mention  three  points,  which 
might  arise  at  a  later  stage,  but  he  did  not  ask  the  Referee  to  deal  with 
them  at  this  hearing.  The  points  were  :  (1)  That  no  valuation  of  the 
minerals  had  been  made  within  the  Act;  the  valuation  of  all  minerals 
should  have  been  made  separately  ;  (2)  That  there  was  no  direction  in  the 
Act  that  the  valuation  of  minerals  should  be  made  as  on  April  30th,  1809  ; 
(8)  That  a  lump  sum  valuation  was  served  on  the  appellant,  and  it  was  quite 
impossible  to  say  what  amount  referred  to  minerals. 

The  estate  in  question  was  the  Selby  Estate,  which  for  this  valuation 
was  divided  into  two  portions.  The  western  area,  of  3,807  acres,  was 
agreed  at  £24,480,  but  the  valuation  of  the  eastern  area,  of  7,177  acres, 
was  disputed.  By  Section  23  (2)  if  an  owner  desired  a  value  to  be  put  on 
his  minerals,  he  must  say  so  in  a  form  supplied  by  the  Commissioners,  and 
must  state  his  estimate  of  their  value.  After  the  passing  of  the  Act  the 
appellant  instructed  Mr.  Turner  to  make  a  valuation.  Turner  agreed  the 
western  area  with  the  Commissioners,  and  informed  them  that  his  estimate 
of  the  eastern  area  was  £72,798.  The  figures  for  the  eastern  area  were 
more  moderate  than  for  the  western,  for  on  the  western  area  the  appellant 
only  owned  manorial  rights,  while  on  the  eastern  he  owned  the  freehold, 
surface,  and  miierals. 

Turner's  valuation  was  made  before  any  provisional  valuation  was 
served;  it  was  not  made  for  sale  purposes,  but  only  to  arrive  at  the  capital 
value.  On  March  26th,  1912,  a  provisional  valuation  of  £42,636  was 
served;  notice  of  objection  was  given  on  April  3rd,  on  the  ground  that 
the  figures  were  insufficient,  and  notice  of  appeal  on  June  26th,  the  Com- 
missioners having,  on  June  11th,  refused  to  amend.  Turner's  valuation 
was  made  as  at  April  30tb,  1909,  and  he  disregarded  any  facts  that  had 
come  to  his  knowledge  since  that  date.  Only  one  borehole,  known  as 
Barlow  No.  1,  had  been  put  down  at  that  date,  which  found  coal  measm-es 
extending  for  1 ,060  feet.  It  was  very  rare  to  find  even  500  feet  of  coal 
measures  without  a  paying  seam.  The  appellant's  valuation  only  repre- 
sented £10  an  acre,  which  was  a  very  moderate  figure, 

David  Neville  Turner  said  that  in  December,  1911,  he  valued  the 
minerals  at  £72,798,  only  considering  the  facts  known  up  to  April,  1909. 
A  borehole  had  been  put  down  and  finished  about  1906  or  1907 ;  it  had 
passed  through  a  fault  and  got  out  of  the  vertical.  A  second  borehole 
was  begun  in  February,  1909,  which  in  April,  1909,  would  not  have 
reached  the  minerals,  though  it  had  since  done  so.  He  had  seen  cores  of 
the  measures  and  coal  from  the  bore,  and  what  he  saw  confirmed  his 
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valuation.  The  estate  lay  within  an  area  where  coal  would  probably  be 
found ;  coal  was  being  worked  about  six  miles  to  the  west,  also  on  the 
south.  In  his  valuation  he  had  considered  the  values  put  on  other  coal  in 
the  district.  Ho  took  £150  royalty  value  per  acre,  which  he  thought  very 
moderate  ;  deducted  10  per  cent,  for  faults,  pillars,  &c.,  which  was  a  full 
deduction ;  12  years  as  the  period  before  the  coal  would  be  worked ; 
discount  i-ates  12^  per  cent,  and  3  per  cent. ;  and  period  of  working 
70  years. 

Cross-examined  :  He  did  not  think  the  absence  of  correlation  would  be 
material  as  to  the  value  of  concealed  coal.  On  April  30th,  1909,  no 
minerals  had  been  found  except  a  3-foot  seam  at  Barlow,  at  a  depth  of 
2,122  feet.  He  had  heard  that  there  was  a  bed  of  rock  salt,  20  feet  thick, 
at  a  depth  of  990  feet.  No  attempt  had  been  made  to  work  the  B-f  oot  seam. 
His  calculations  of  the  value  were  based  on  the  assumption  that  a  valuable 
seam  of  coal  existed.  The  western  area  would  be  more  valuable  per  acre 
than  the  eastern,  apart  from  the  manorial  complications. 

Ee-examined  :  He  put  the  western  area  at  £200  per  acre,  and  deducted 
£75  for  the  copyholders'  interests.  He  thought  that  on  April  30th,  1909, 
the  minerals  had  a  large  speculative  value. 

H.  St.  J.  Durnford  said  that  on  April  30th,  1909,  the  nearest  known 
workable  seam  was  at  Fryston.  Im  1903  he  recommended  a  deep  boring 
(No.  1,  Barlow).  It  went  through  coal  measures  for  about  1,000  feet  from 
a  depth  of  700  feet.  It  was  very  unusual  in  Yorkshire  to  find  that  depth 
of  measures  without  workable  coal,  and  it  induced  them  to  spend  a  further 
£5,000  on  a  second  bore.  They  struck  a  workable  seam  of  4  feet  2  inches 
at  1,562  feet,  and  anotherseam  of  8  feet  6  inches  at  2,300  feet.  He  was  sure 
that  6  feet  of  coal  could  be  relied  on  under  the  eastern  portion.  It  was  a 
very  good  situation  for  working,  the  finest  in  Yorkshire,  the  Ouse  being 
navigable  there.  £150  an  acre  was  a  reasonable  value  for  the  coal ;  he 
allowed  the  same  deductions  as  Turner.  He  had  considered  settled 
valuations  of  minerals  in  the  neighbourhood  in  estimating  the  value  of  this 
coal. 

Cross-examined :  He  thought  a  man  would  have  given  £72,000  for  the 
minerals,  on  April  30th,  1909.  Options  had  been  granted  on  coal  to  the 
north  of  this  property.  It  would  be  the  possibility  of  finding  better  coal 
than  had  been  found  that  would  justify  the  price. 

C.  E.  Rhodes  said  it  was  hypothetical  whether  the  Barnsley  seam  was 
workable.  He  was  of  opinion  that  the  coal  measures  of  west  or  south 
Yorkshire  underlay  the  estate.  His  valuation  was  £72,000  odd,  at  £150 
an  acre,  less  10  per  cent,  for  faults,  &c.,  with  a  lease  of  75  years  from 
1916,  with  no  payments  up  to  1916,  and  no  coal  worked  for  12  years,  with 
discount  rates  of  12J  per  cent,  and  8  per  cent.  Unless  the  seams  were 
worth  more  than  £100  an  acre  he  did  not  think  anyone  would  work  the 
coal,  owing  to  the  depth  of  shaft  and  large  amount  of  capital  required. 

Cross-examined :  It  would  be  a  speculation  to  give  £42,000.  It  was 
either  worth  nothing  or  £150  an  acre.  No  one  would  give  £42,000  who 
would  not  be  prepared  to  give  more.  All  that  the  bore  of  1906  did  was  to 
prove  that  the  coal  measures  were  within  a  reasonable  distance  of  the 
sui'face. 
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JJr.  Kingdon  said  that  the  question  turned  on  the  language  of  Section 
23  (1),  which  must  be  read  in  conjunction  with  Section  26  (1),  which 
gave  the  general  directions  as  to  valuation.  It  was  quite  clear  on  reading 
Sections  23  and  26  that  the  conditions  of  valuing  were  to  he  got  from 
Section  26  (1),  and  that  the  valuation  must  be  as  on  April  80th,  1909. 
Things  of  general  knowledge,  what  had  been  done  and  what  the  results 
had  been,  could  not  be  ignored.  When  a  high  value  had  been  pnt  on  by 
the  owner  under  Section  23  (2),  the  vainer  was  justified  in  putting  a 
higher  value  than  he  would  otherwise  have  done,  if  he  had  not,  under 
Section  26  (3),  to  consider  the  owner's  estimate.  That  was  the  only 
justification  for  putting  a  value  as  high  as  £42,000,  for  up  to  April,  1909, 
nothing  had  been  found  for  which  the  appellant  could  get  any  money. 
Whether  minerals  occurred  under  copyhold  land  or  not,  it  was  the  minerals 
which  were  being  valued,  and  the  Commissioners  had  accepted  the  value 
of  the  western  area  as  representing  the  full  interest  of  the  landlord  and 
the  tenant. 

Charles  H.  Gott,  superintending  valuer  for  the  West  Riding,  considered 
that  the  provisional  valuation  represented  the  highest  value  he  could  put 
on  the  minerals,  and,  apart  from  the  owner's  estimate,  he  would  not  have 
put  such  a  high  value.  The  limit  of  proved  coal  defined  by  the  Coal 
Commission  of  1905  was  not  within  six  miles  of  this  property,  and  between 
the  proved  coal  area  and  this  estate  there  were  coal  lands  not  yet  taken  up. 

Cross-examined  :  He  thought  a  reasonable  man  might  arrive  at  a  figure 
of  £42,000,  but  it  was  the  highest  figure  that  he  could  justify.  The 
eastern  area  was  more  compact  than  the  west,  and,  if  there  was  coal,  it 
was  a  good  site  from  which  to  get  it  away.  The  cost  of  sinking  was  so 
great  that  it  would  not  be  worth  doing  unless  the  coal  was  a  good  paying 
proposition.  He  doubted  whether  any  coal  in  payable  quantities  would  be 
found  under  the  property. 

H.  S.  Child  did  not  think  that  on  April  30th,  1909,  anything  justified  the 
expectation  of  £42,000.  He  would  not  advise  giving  a  half  or  one-third 
of  £72,000.  His  figure  was  £38,000,  as  he  wished  to  put  something  on 
the  estate  as  a  result  of  what  had  been  discovered  by  the  Bai-low  bore,  that 
was  on  the  assumption  that  the  4-foot  seam  was  workable  at  £20  a  foot 
per  acre. 

Cross-examined  :  The  value  was  a  very  hypothetical  matter. 

W.  r.  Walker,  mineral  valuer  for  the  West  Hiding,  said  he  prepared 
the  provisional  valuation,  taking  into  account  the  evidence  of  the  surround- 
ing working  collieries  and  bore-holes.  There  was  nothing  in  the  coal 
proved  to  justify  £42,000,  only  in  the  possibility  of  coal.  He  thought 
perhaps  three  of  the  seams  found  at  Fryston  might  be  found  here,  and  he 
put  them  at  £120  per  acre  rental  value,  working  deferred  20  years  from 
1909,  and  the  coal  exhausted  in  60  years.  The  expenses  of  working 
would  be  very  considerable. 

Cross-examined  :  His  discount  rates  were  15  per  cent,  and  3  per  cent. 
The  rent  of  the  Beeston  seam  varied  from  £200  to  £40  per  acre.  He 
thought  the  Beeston,  and  possibly  the  Silkstone,  seam  might  be  there.  It 
was  unlikely  there  would  be  more  than  three  seams.  He  did  not  think 
any  reasonable  person  would  put  a  figure  higher  than  £42,000. 
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Mv.  Kiiigdou  said  that  if  a  seam  worth  £150  an  acre  was  the  only 
"thiug  that  would  make  this  a  paying  proposition,  no  one  would  give  more 
than  £i2,000.  The  Commissioners'  figures  were  the  absolute  limit,  either 
on  the  evidence  of  April  30th,  1909,  or  even  on  the  evidence  available 
since  then. 

Mr.  Allen,  in  reply,  said  that  he  made  a  point  of  the  value  put  on  the 
western  area  by  the  Commissioners,  for  a  prospective  purchaser  would 
■discount  his  payment  to  the  appellant  by  the  amount  which  he  wonld  have 
to  pay  to  the  copyholder.  The  Commissioners  had  agreed  those  figures, 
and  on  that  basis  the  eastern  part  was  worth  very  nearly  the  appellant's 
figure.  Both  parties  agreed  that  there  was  coal,  and  valuable  coal,  on 
April  30th,  1909,  under  this  land.  In  the  case  of  a  large  area  involving 
large  figures,  a  small  difference  per  acre  would  make  a  very  wide  difference 
in  the  t.otal.  Mr.  Walker  gave  the  royalty  value  as  £120  per  acre,  whereas 
all  the  appellant's  witnesses  agreed  on  £150.  Subsequent  events  went  to 
■show  that  the  optimistic,  and  not  the  pessimistic,  valuation  was  correct. 

Awarded :  That  the  total  value  of  the  minerals  on  April  30th,  1909, 
was  £57,726.     Costs  to  be  paid  by  the  Commissioners. 

For  the  appellant:  William  Allen,  instructed  by  Eoyds,  Eawstorne  &  Co. 
For  the  respondents:  F.  W.  W.  Kingdon,  Assistant  Solicitor  to  the  Inland 
Revenue. 


Before  Thomas  Binnib,  Esq.,  Referee,  V)t%  July,  1913. 

Miss  Elizabeth  Jack  Fbnton  ■(-.  The  Commissiokees  op  Inland 
Revenue. 

Pkovisional  Valuation — Gkobs  Value— Full  Site  Value — 
Deductions— Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8), 
SS.  25  and  27. 

This  appeal  related  to  the  provisional  valuation  of  a  villa  in  Blairmore, 
a  seaside  resort  in  Argyllshire.     The  ground  was  burdened  with  a  feu-duty 
of  £6,  and  a  duplication  of  the  feu-duty  was  payable  on  the  entry  of  heirs 
and  singular  successors. 

The  figures  in  the  provisional  valuation  were — 

£ 
Original  gross  value  ...         ...         ...         ...         ...         ...       670 

Difference  between  gross  value  and  value  of  the  fee  simple 

of  the  land  divested  of  buildings,  trees,  &c 550 

Original  full  site  value  120 

Deductions  from  gross  value  to  arrive  at  total  value — 

Feu  duly .'.         ...       120 

Origiaal  total  value 550 

Original  assessable  site  value  Nil 

The  appellant  accepted  the  original  total  value  and  original  assessable 
■site   value  as  determined  \ij  the    Commissioners,  but  objected  to  the 
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remaining  items.  She  contended  (a)  that  the  value  of  feu-dnties  shoald 
not  be  calculated  uniformly  on  a  5  per  cent,  basis  as  was  the  practice  of 
the  Commissioners ;  but  each  feu-duty  should  be  separately  valued — and  in 
the  present  case,  the  fen-duty  was  worth  more  than  twenty  years'  purchase ; 
(J)  that  a  deduction  (from  gross  value  to  arrive  at  total  value)  should  be 
allowed  for  the  casualty  of  £6  payable  on  the  entry  of  heirs  and  singular 
successors ;  (c)  that  a  deduction  (from  total  value  to  arrive  at  assessable 
site  value)  should  be  allowed  for  preparing  the  site  for  building  (Section 
25  (4)  (5)  )  and  should  be  separately  stated  :  and  (d)  that  a  further  de- 
duction should  be  allowed  for  the  cost  of  clearing  the  site  (Section  25 

(i)  («)  ). 

For  the  respondents  it  was  contended  (a)  that  the  universal  practice 
in   Scotland  was  to  deduct  feu-duties  at  twenty  years'  purchase — unless 
perhaps  in  the  case  of  valuable  town  sites,  the  capitalisation  of  the  feu- 
duty  being  intended  to  fix  the  amount  of  the  burden  as  affecting  the  pro- 
prietor and  not  the  price  at  which  the  superior  could  sell  it ;  (b)  that  if  a 
deduction  for  the  casualty  had  been  claimed  in  Form  IV.  it  would  have  been 
allowed,  but  it  was  now  incompetent  to  make  the  claim  [this  point  was 
not  pressed]  ;  (c)  that  there  had  been  no  extraordinary  expense  in  preparing 
the  site  for  building,  and  in  any  event  the  cost  of  so  doing  was  included 
in  the  £550  allowed  for  buildings  ;  and  (<?)  that  it  had  not  been  proved  that 
the  site  was  more  suitable  for  a  different  class  of  building,  and  conse- 
quently there  was  no  occasion  to  clear  the  site. 
The  'Reieiee  found  as  follows  : — 

£ 
Original  gross  value    ...         ...         ...         ...         ...         ...       679 

Difference  between  gross  value  and  value  of  the  fee  simple 

divested  of  buildings,  trees,  &c.  530 

Original  full  site  value  149 

Deductions  from  gross  value  to  arrive  at  total  value — 

Eeu-duty £120 

*Burden  or  charge  arising  by  operation  of  law...  9 

129 


Original  total  value      550 

Deductions  from  total  value  to  arrive  at  assessable  site  value — 
Deduction  from  gross  value  to  arrive  at  full  site 

value  as  above £530 

Works  executed       20 

550 

Original  assessable  site  value  Nil 

For  the  appellant  :  Mcllwraith  &  Walker,  Greenock. 

For  the  respondents  :  Alexander  Blair,  Chief  Valuer  for  Scotland. 


*  This  item  represents  the  casualty  of  a  dnplioation  of  the  feu-duty  payable  on  the 
ent;i-y  cl  heil-3  and  singular  successors.  Under  Section  16  of  the  Oouveyancin?  (Soot- 
land)  Act,  1871,  such  a  casualty  may  be  redeemed  on  payment  to  the  "superior  of  the 
amount  of  the  casualty  with  an  addition  of  50  per  cent.    D.O. 
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Before  DAVID  Eankine,  Esq.,  C.  &  M.  E.,  Beferee,  Uth  July,  1913. 

Alexander  Addie's  Trustees  <•.  The  Commissionees  op 
Inland  Revenue. 

MiNEEAL  Eights  Duty — Mining  Lease — Compensation  paid  by 
Peopeietoe  to  Woeking  Lessee  foe  leaving  ceetain  Aeeas 
UNWOHKED — Amount  payable  by  Annual  Instalments — 
Whethee  Payment  op  Instalments  Equivalent  to  Re- 
duction OP  Rent— Finance  (1909-10)  Act,  1910,  s.  20  (1)  (2). 

A  proprietor  of  minerals  agreed  with  the  working  lessee  during  the 
currency  of  the  lease  that  the  latter  should  leave  certain  areas  un  worked  on 
receiving  as  compensation  from  the  proprietor  a  sum  of  money  payable  by 
seven  annual  instalments. 

Held,  that  the  payment  of  these  instalments  was  not  equivalent  to  a 
reduction  of  the  rent,  and  should  not  be  taken  into  account  in  assessing 
mineral  rights  duty. 

In  December,  1905,  the  appellants  leased  to  the  Glasgow  Iron  and 
Steel  Company,  Limited,  the  minerals  under  part  of  their  estate  of 
Braidhurst,  Lanarkshire,  in  consideration  of  certain  royalties.  Under 
the  lease  the  lessees  were  taken  bound  completely  to  exhaust  so  far  as 
practicable  the  seams  of  coal.  It  subsequently  appeared  that  the  buildings 
on  certain  portions  of  the  surface  which  had  been  feued  or  sold  by 
the  appellants  and  their  -predecessors  might  be  damaged  by  the  complete 
removal  of  the  subjacent  minerals.  In  order  therefore  that  the  owners  of 
the  buildings  might  have  facilities  for  protecting  them  by  the  purchase  of 
the  minerals  which  lay  under  them,  the  appellants  in  1910  entered  into 
an  agreement  with  the  lessees  under  which  the  lessees  agreed  to  leave 
unworked  the  coal  and  minerals  in  certain  defined  areas  for  six  or  twelve 
months  from  June  15th,  1910,  as  might  be  arranged  ;  and  during  these 
periods  the  appellants  were  to  have  an  option  of  requiring  the  lessees 
to  leave  the  said  coal  and  minerals  unworked  during  the  currency  of 
their  lease  on  receiving  as  compensation  the  sum  of  £7,000,  payable  by 
seven  annual  instalments  of  £1,000  each,  the  first  payment  being  made  on 
May  15th,  1911.  The  agreement  fm-ther  provided  that  in  consideration  of 
the  grant  of  the  said  option  the  appellants  should  pay  the  lessees  £500  if 
the  option  was  exercised  not  later  than  December  15th,  1910,  and  £1,000 
if  the  option  was  exercised  after  that  date,  but  before  June  15tb,  1911, 
which  sums  were  to  be  deducted  from  the  lordships  in  the  then  cm-rent 
year,  and  if  the  option  was  exercised  the  £500  or  £1,000,  as  the  case  might 
be,  was  to  be  imputed  towards  payment  of  the  £7,000,  but  if  the  option 
was  not  exercised  the  lessees  were  to  be  entitled  to  retain  the  said  sums. 
There  was  a  further  provision  that  the  lessees  should  maintain  open  road- 
ways to  the  coal  left  unworked,  and  when  called  upon  by  the  appellants 
should  proceed  to  work  it  or  any  part  of  it,  and  in  that  event  should  pay, 
in  addition  to  the  lordships  payable  under  the  lease,  a  further  lordship  of 
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Ix.  per  toil  until  such  additional  lordships  should  amount  to  £7,000  or  such 
.  part  of  that  sum  as  might  have  been  paid  to  them. 

On  6th  June,  1911,  the  appellants  exercised  the  option  above  referred 
to,  and  thus  became  bound  to  pay  to  the  lessees  the  said  annual  instalments 
of  £1,000  each. 

The  Commissioners  assessed  the  appellants  for  the  year  ending  31st 
March,  1913,  on  the  sum  of  £2,046,  being  the  amount  of  lordships 
received  by  them  less  certain  agreed-on  deductions  for  rates  and  income 
tax,  and  refused  to  make  an  allowance  in  respect  of  the  £1,000  paid  to 
the  lessees  in  pursuance  of  the  above  agreement. 

The  appellants  maintained  that  the  agreement  was  a  qualification  of 
the  lease,  that  the  payment  of  £1,000  per  annum  was  equivalent  to  a 
reduction  of  rent,  and  that  they  were  only  liable  to  he  assessed  on  the 
sum  of  £1,046  which  was  the  net  revenue  received  by  them. 

The  Referee  decided  that  the  £1,000  was  part  of  the  £7,000  which  the 
appellants  had  agreed  to  pay  to  their  mineral  tenants,  and  that  the  pay- 
ment thereof  by  the  appellants,  whether  effected  by  direct  payment  or  by 
deduction  from  the  rent  or  lordship,  was  not  equivalent  to  a  reduction  of 
rent. 

In  a  note  to  his  award  the  Referee,  after  stating  the  facts,  said  : — 

The  only  question  for  deci^ion  at  present  is  whether  the  payment  of 
the  £1,000  by  the  Braidhurst  Proprietors  (the  appellants),  as  referred  to 
in  the  appeal,  is  equivalent  to  a  reduction  of  the  mineral  rent.  It  is  part 
of  a  sum  of  £7,000  which  falls  to  be  paid  by  the  Braidhurst  Proprietors 
to  the  mineral  tenants,  and  which  has  apparently  been  arrived  at  by 
calculation  at  the  rate  of  \s.  per  ton  on  the  estimated  quantity  of  coal  to 
be  left  unworked,  or  otherwise  it  is  an  agreed-on  sum  to  be  paid  to  the 
mineral  tenants  in  respect  of  the  loss  of  profit  which  they  would  have 
made  by  the  working  of  the  coals.  The  £7,000,  or  any  portion  thereof,  is 
neither  part  of  the  lordship  nor  the  rental  payable  by  the  tenants.  The 
lordships  payable  by  the  tenants  are  upon  coals  worked  from  portions  of 
the  leasehold  other  than  under  Parkneuk  Iron  Works.  In  one  year  the 
mineral  tenants  are  entitled  to  deduct  the  payments  from  the  mineral  rent. 
In  other  years  the  payment  is  made  absolute  on  the  Braidhurst  Proprietors 
without  reference  to  the  amount  of  rent.  But  though  these  payments 
were  or  are  deducted  from  the  rent,  that  is  no  more  than  a  matter  of 
accounting  or  convenience  between  parties,  and  it  is  not  equivalent  to  a 
reduction  of  the  rent. 

For  the  appellants  :  Baird  Smiths,  Muirhead  &  Guthrie  Smith,  Glasgow. 

For  the  respondents  :   H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue.  ' 
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Before  David  Rankine,  Esq.,  C.  &  M.  E.,  Referee,  Uth  July,  1913. 

Miss  Henry  McCulloch's  Executors  and  Others  t:  The  Com- 
missioners OF  Inland  Revenue. 

Mineral  Rights  Duty— Lease  op  Granite  Quarry— Guarantee 
OP  Minimum  Sum  por  Royalties  in  addition  to  a  Fixed 
Rent — Whether  Fixed  Rent  was  Land  Rent  or  Quarry 
Rent— Finance  (1909-10)  Act,  1910  (10  Edw.  Vir.,c.  8),  s.  20,  (1)  (2) 

Two  leases  of  granite  quarries  provided  that  the  lessees  should  pay 
fixed  rents  of  a  certain  amount  for  the  quarries  and  the  right  and  privilege 
of  quarrying  granite,  whether  the  quarries  were  wrought  or  not,  and  also 
certain  royalties,  of  which  a  minimum  sum  was  guaranteed  by  the  respec- 
tive lessees  in  addition  to  the  fixed  rents. 

Held,  in  the  circumstances,  that  the  fixed  rents  were  quarry  rents  and 
not  land  rents,  and  were  liable  to  assessment  for  mineral  rights  duty. 

The  assessments  against  which  this  appeal  was  taken  related  to  the 
rental  value  of  certain  granite  quarries  on  Fell  Hill,  Glenquicken,  in  the 
Stewarlry  of  Kirkcudbright,  portions  of  which  were  leased  by  the  appellants 
in  1899  and  1906  to  the  Scottish  Granite  Company,  Limited,  and  William 
Stewart  respectively. 

The  granite  company's  lease  provided  that  the  lessees  should  pay  "  for 
"  the  said  quarries  and  the  right  and  privilege  of  quarrying  and  away 
"  taking  the  granite,  whether  the  quarries  are  wrought  or  not,  a  fixed 
"  rent  of  £45  per  annum  ....  Declaring  that  over  and  above  the  said 
"  fixed  rent  the  following  lordships  or  royalties  shall  be  payable  "  [here 
follow  the  details]  .  .  .  .  "  And  the  second  parties  "  [the  lessees]  "  hereby 
"  bind  and  oblige  themselves  and  their  foresaids  to  pay  a  minimum  sum  of 
"  £55  yearly  as  lordship  or  royalty  in  addition  to  the  rent  above  specified, 
"  and  that  whether  the  quarries  shall  be  worked  or  not  ....  And  the 
"  second  parties  and  their  foresaids  shall  be  bound  ....  regularly  to 
"  settle  the  whole  claims  of  the  agricultural  tenants  and  others  for  surface 
"  damages  or  other  competent  claim  of  the  agricultural  tenant  .  .  .  ." 

William  Stewart's  lease  provided  that  he  should  pay  "  for  the  said 
"  quarry  and  right  and  privilege  of  quan'ying  and  away  taking  the  granite, 
"  whether  the  quarry  is  wrought  or  not,  a  fixed  rent  of  £45  per  annum  .... 
' '  Declaring  that  over  and  above  the  said  fixed  rent  the  following  lordships 
"  shall  be  payable"  [here  follow  the  details]  ....  "And  the  second 
"  party  hereby  guarantees  that  the  amount  payable  in  respect  of  said 
"  lordships  and  fixed  rent  shall  not  in  any  year  be  less  than  the  sum  of 
"  £150  ....  And  the  second  party  and  his  foresaids  shall  be  bound 
"  .  .to  settle  regularly  the  whole  claims  of  the  agricultural  tenants 
"  and  others  for  surface  damages." 

Mineral  rights  duty  was  assessed  by  the  Commissioners  on  both  the 
fixed  rent  and  the  royalties  payable  under  each  lease. 

On  behalf  of  the  appellants  it  was  submitted  that  the  fixed  rent  of  £45 
in  each  case  was  not  mineral  rent  but  land  rent,  because  in  addition  to  this 
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fixed  rent  there  was  stipulated  a  further  minimum  fixed  rent  for  the 
minerals  worked,  and  mineral  rights  duty  could  only  be  assessed  on  rent 
or  royalty  payable  in  respect  of  the  material  taken  out  of  the  quarry. 

For  the  Commissioners  it  was  argued  that  the  terms  of  the  lease  were 
quite  explicit,  that  the  £45  in  each  case  was  payable  for  the  right  of 
working  the  minerals. 

The  Referee  decided  that  the  £45  in  both  cases  was  liable  to  assessment 
for  mineral  rights  duty. 

In  a  note  to  his  award  the  Referee,  after  quoting  the  proyisions  of  the 
leases,  Said  : — 

It  appears  to  me  that  the  contexts  of  the  two  leases  do  not  favour  the 
opinion  that  the  £45  payable  as  aforesaid  represents  land  rent,  and  from 
the  explaiiation  given  by  the  agent  and  the  factor  for  the  appellants  who 
were  both  present  at  the  hearing  of  parties,  I  gathered  that  the  extent  of 
land  occupied  or  damaged  by  the  quarrying  operations  under  the  two 
leases  is  not  of  a  rental  value  of  £45.  It  appears  to  me  that  the  £45 
represents  part  of  the  quarry  rental,  and  accordingly  it  falls  to  be  taken  as 
part  of  the  rental  value  which  is  liable  to  be  assessed  for  mineral  rights 
duty. 

For  the  appellants  :  Campbell  &  Campbell,  W.S.,  Edinburgh. 

For  the  respondents  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  H.  E.  Mitton,  Esq.,  Meferee,  Uth  July,   1913. 

The  Sheffield  Coal  Company  r.  The  Gommissiokees  of 
Inland  Revenue. 

Mineral  Rights  Duty— Mining  Lease— Working  Lease— 
Propeietoe— Finance  (1909-10)  Act,  1910  (10  Edw.  VIL,  c.  8), 
ss.  20,  21,  24. 

This  was  an  appeal  against  an  assessment  to  mineral  rights  duty  made 
on  the  appellants  in  respect  of  the  High  Lane  CoUieiy.  The  appellants 
leased  this  colliery  among  others  from  Earl  Manvers,  paying  a  royalty 
rent  of  6d.  per  ton,  and  it  was  worked  by  Hem-y  Vardy  under  a  verbal 
agreement  with  the  appellants,  he  paying  to  them  l.s.  per  ton.  The 
Commissioners  assessed  duty  on  the  difference  of  Is.  and  6d.on  the  ground 
that  Vardy  was  the  working  lessee,  but  the  appellants  claimed  that  they 
were  the  working  lessees,  and  that  the  rent  of  1,«.  per  ton  was  partly  for 
materials  supplied  and  services  rendered  by  them  to  Vardy. 

Mr.  Shreeves  said  thiit  there  was  nothing  in  the  Act  authorising  the 
assessment.  There  was  only  a  verbal  agreement  between  the  appellants 
and  Vardy.  The  appellants  claimed  to  be  the  working  lessees  within  the 
Act ;   no  one  else  had  the  right  to  work  the  minerails,  and  they  employed 
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Vardy,  who  had  been  a  working  apprentice  of  theirs,  to  worlc  the  coal  for 
them,  he  paying  Is.  per  ton  for  royalty  and  services  rendered  and  materials 
supplied.  The  appellants  fixed  the  selling  prices.  The  work  they  did  for 
Vardy  far  exceeded  6d.  per  ton  in  value.  Sixpence  per  ton  was  in  excess  of 
the  rent  customary  in  the  district,  and  he  asked  the  Referee  in  his  discretion 
to  make  an  allowance  under  the  proviso  to  Section  20  (2)  for  the  expenditure 
incurred  by  them,  as  th^y  had  spent  money  ordinarily  paid  by  a  lessee. 
Vardy's  father  worked  the  pit  before  him.  The  appellants'  surveyors  and 
managers  went  at  times  to  see  that  everything  was  going  right. 

Cross-examined :  In  the  return  for  mineral  rights  duty  the  working 
lessees  were  described  as  the  "  the  executors  of  A.  Vardy."  Vardy  worked 
the  coal  and  employed  his  own  men  to  do  so.  His  obligation  to  the 
appellants  was  to  pay  Is.  a  ton  for  all  coal  raised  ;  he  did  not  pay  them 
atiything  else.  He  had  the  right  to  sell  the  coal  and  make  what  profit  he 
could.  The  appellants  had  to  supply  the  surveyor,  and  the  colliery 
manager  went  to  inspect  periodically.  If  Vardy  got  into  a  difficulty  he 
had  the  right  to  call  on  their  employees  to  help  him.  They  kept  his 
plans,  audited  his  books,  supplied  him  with  ropes  and  other  sundries,  and 
arranged  his  selling  prices.  He  believed  that  Vardy  was  the  certificated 
manager  of  this  pit  under  the  Coal  Mines  Act.  The  appellants  rnade  a 
small  nominal  charge  for  some  of  the  materials  in  order  to  make  Vardy 
careful. 

Henry  Vardy  said  that  the  appellants  supplied  him  with  wire  ropes  at 
a  nominal  charge,  and  pumped  his  water  out.  Their  shaft  gave  him 
ventilation.  If  he  wanted  air  pipes,  he  would  go  to  them.  The  water 
ran  to  the  appellants'  shaft,  and  if  they  did  not  pump  his  pit  would  be 
swamped.  It  was  arranged  verbally  that  the  appellants  should  perform 
these  services. 

Cross-examined :  The  arrangement  had  been  in  force  since  188i  ;  no 
fi-esh  arrangement  was  made  when  his  father  died.  The  shaft,  which  was 
kept  in  repair  by  the  appellants,  was  originally  made  for  the  appellants' 
purposes,  but  now  only  ventilated  his  pit,  and  was  not  used  for  anything 
else.  Ten  years  ago  the  pit  was  swamped  by  the  appellants  leaving  a 
barrier  of  coal.  He  did  not  get  compensation  while  the  pit  was  flooded. 
He  could  work  the  coal  as  he  liked,  and  any  profit  went  to  him.  Survey- 
ing would  cost  him  five  guineas  a  year  ;  he  had  no  idea  what  the  other 
services  were  worth  ;  ropes  would  cost  about  £17. 

Mr.  Shaw  said  that  the  appellants  had  many  pits  in  the  neighbourhood 
which  they  worked  themselves,  but  he  suggested  that  they  did  not  work 
this.  The  arrangement  with  Vardy  was  undoubtedly  a  mining  lease 
within  Section  2i,  for  a  mere  licence  by  parole  was  quite  sufficient  to  make 
the  person  granting  the  licence  a  lessor  and  the  licensee  a  lessee.  The 
appellants  had  the  right  to  work  this  pit  by  lease,  and  they  granted  the 
right  to  work  it  to  Vardy  in  return  for  Is.  per  ton.  They  might  give 
Vardy  some  extra  assistance,  but  Vardy  had  the  right  to  work.  By 
Section  20  (4)  duty  had  to  be  recovered  from  "  the  immediate  lessor  of  the 
"  working  lessee,"  who  in  this  case  was  the  appellant  company,  and  by 
Section  21  they  were  liable  to  be  assessed  on  the  difference  bet?feen  Sd. 
and  \s.     The  appellants  said  that  they  had  incurred  expenditure  and  that 
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the  rent  was  higher  than  was  customary,  but  the  proviso  to  Section  20  (2) 
only  applied  to  roprietors,  and  by  Section  24  proprietor  did  not  include  a 
person  entitled  as  lessee,  so  that  the  appellants  were  not  proprietors,  and 
were  not  entitled  to  a  substitution  of  rent.  He  did  not  think  that  what 
the  appellants  did  for  Vardy  made  any  difference  ;  the  only  question  was 
whether  they  had  granted  to  Vardy  a  licence  to  work  the  coal.  He 
submitted  that  the  Is.  per  ton  was  rent  paid  for  the  right  to  work  the 
minerals.  Nothing  was  said  till  Vardy  was  called  about  pumping  or 
ventilation.  The  shaft  was  made  for  the  appellants'  purposes,  and  could 
only  be  claimed  for  by  proprietors,  and  he  submitted  that  the  pumping 
was  doiie  mainly  for  their  own  purposes. 

Mr.  Shreeves,  in  reply,  said  that  in  the  Is.  per  ton  they  included  ropes 
and  other  material ;  a  part  of  the  Is.  was  for  something  other  than 
mineral  rights,  it  was  for  materials  supplied  and  services  rendered.  The 
Commissioners  had  no  right  to  assess  to  mineral  rights  duty  in  respect  of 
payments  made  for  something  other  than  mineral  rights.  The  materials 
and  services  came  to  more  than  the  6d.  per  ton,  and  the  shaft  had  for  many 
years  been  kept  in  repair  by  the  appellants  solely  to  ventilate  Vardy's  pit. 

Awarded : — 

(1)  The  executors  of  A.  Vardy  are  the  working  lessees. 

(2)  The  appellants  are  the  immediate  lessors  as  defined  by  the  Finance 
(1909-10)  Act,  1910. 

(3)  The  verbal  agi-eement  between  the  appellants  and  the  executors 
of  A.  Vardy  is  a  mining  lease  within  the  meaning  of  the  Finance 
(1909-10)  Act,  1910. 

(4)  The  amount  of  rent  paid  by  the  executors  of  A.  Vardy  to  the 
appellants  is  Is.  per  ton  of  coal  worked  and  got. 

(5)  The  appellants  are  liable  to  pay  the  duty  on  6d.  iier  ton,  being 
the  difference  between  the  amount  received  from  the  executors 
of  A.  Vardy  and  the  amount  paid  to  the  Earl  Manvers,  and 
there  was  no  evidence  of  substantial  character  produced  to  show 
that  Section  20  (1)  of  the  Finance  (1909-10)  Act,  1910,  could 
be  applied. 

(6)  The  costs  of  the  hearing  against  the  appellants. 

For  the  appellants  :  J.  Shreeves,  secretary  of  the  appellant  company. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before  Thomas  Binnib,  Esq.,  Referee,  Wt,  October,  1913. 

H.  M.  McNeill  Hamilton  r.  The  Commissionees  of  Inland 
Revenue. 

Reveesion  Duty — Agbebment  by  Third  Paety  to  acquire 
Lessee's  Interest  in  Lease — Renunciation  by  Lessee  to 
Lessor  and  Conveyance  \s  Feu-Farm  by  Lessor  to  Third 
Party — ^Whether  Transaction  constituted  Acquisition 
BY  A  Lessee  of  the  Lessor's  Interest — Revenue  act,  1911 
(1  Geo.  v.,  c.  2)  s.  3  (3). 

A  school  board  agreed  to  acquire  from  a  lessee  her  interest  in  a  lease 
of  certain  land,  and  also  agreed  with  the  lessor  that  he  should  feu  the  land 
to  the  school  board  in  consideration  of  a  feu-duty.  The  transactions  were 
carried  into  effect  by  a  feu  contract  between  the  lessor  and  the  school 
board,  to  which  the  lessee  was  a  consenting  party,  and  in  which  she 
renounced  her  lease  in  faTour  of  the  lessor,  and  the  lessor  conveyed  the 
land  to  the  school  board  in  feu-farm.  At  the  date  of  the  feu  contract  the 
lease  had  more  than  fifty  years  of  its  term  to  run,  and  the  total  value  of 
the  land  did  not  exceed  £500. 

Held,  that  the  transaction  did  not  disclose  an  acquisition  by  a  lessee  of 
the  lessor's  interest  in  the  lease,  and  that  the  lessor  was  not  entitled  to  the 
exemption  from  reversion  duty  allowed  under  Section  3  (3)  of  the  Revenue 
Act,  1911. 

The  facts  of  the  case  and  the  arguments  submitted  are  fully  stated  in 
the  Referee's  award,  which  was  as  follows,  viz.  : — 

Having  heard  parties  on  the  appeal  I  find  that  the  following  facts 
are  agreed  or  admitted  : — 

1.  That  up  to  Whit-Sunday,  1912,  the  appellant  was  possessed  of  the 
lessor's  interest  in  a  lease  for  99  years  from  Whit-Sunday,  1864,  of  the 
property  Nos.  105  and  107,  Union  Street,  Larkball  ;  and  that  the  lessee's 
interest  in  the  said  lease  was  possessed  by  Miss  Margaret  Clark. 

2.  That  some  time  prior  to  Whit-Sunday,  1912,  the  school  board  of 
the  iuoad  sacra  parish  of  Larkhall  agreed  to  acquire  from  Miss  Clark 
her  interest  as  lessee  in  the  said  lease. 

3.  That  Miss  Clark  did  not  grant  an  assignation  to  the  school  board  of 
her  interest  in  the  said  lease. 

i.  That  as  narrated  in  feu  contract  between  Henry  Montgomery 
ilcNeill  Hamilton  (the  appellant)  and  the  school  board  of  the  parish  of 
Larkhall,  dated  13tb,  15th,  and  16th,  and  recorded  18th  May,  1912,  Miss 
Clark  renounced  her  interest  in  the  said  lease  to  and  in  favour  of  the 
appellant  at  '^hit-Sunday,  1912,  and  that  on  the  same  date  the  appellant 
conveyed  the  subjects  comprised  in  the  said  lease  to  the  school  board  in 
feu  farm. 
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5.  That  the  said  lease  was  determined  atWhit-Sunday,  1912,  at  which 
date  it  had  still  fifty-one  years  of  its  term  to  run. 

6.  That  the  total  value  of  the  property  at  the  determination  of  the 
lease  was  £270. 

7.  That  by  notice  of  assessment  (Reference  No.  11  R.D.,  1913),  dated 
2nd  April,  1913,  the  appellant  was  assessed  to  reversion  duty  by  the 
Commissioners  of  Inland  Revenue  on  the  determination  of  the  said  lease, 
and  that  the  amount  of  reversion  duty  due  by  him  was  assessed  at 
£3  7s.  M. 

8.  That  the  appellant  agrees  that  if  any  duty  is  exigible  from  him  on 
the  determination  of  the  said  lease  (which  he  does  not  admit),  the  said 
sum  of  £3  7s.  8(2.  is  the  correct  amount  thereof. 

9.  That  by  notice  of  appeal,  dated  April  18th,  1913,  the  appellant 
appealed  against  the  said  assessment  on  the  grounds  (first)  that  no  duty  is 
exigible,  or  (second)  in  any  event  the  amount  assessed  is  too  large. 

10.  That  at  the  hearing  before  me  the  appellant,  by  his  solicitors 
departed  from  the  second  of  Ms  grounds  of  appeal. 

At  the  hearing  before  me  it  was  argued,  on  behalf  of  the  appellant, 
that  the  school  board  by  agreeing  to  acquire  Miss  Clark's  interest  in 
the  said  lease  had  become  the  lessees  themselves,  and  as  such  lessees  had, 
by  the  said  feu  contract,  acquired  the  lessor's  interest  in  the  lease  ;  that  it 
is  agreed  that  the  lease  at  its  determination  had  over  fifty  years  of  its  term 
still  to  run,  and  that  the  total  value  of  the  property  did  not  exceed 
£.500  ;  that  consequently  the  appellant  has  brought  himself  within  the 
exemption  from  reversion  dijty  allowed  under  Section  3  (3)  of  the  Revenue 
Act,  1911  ;  and  that,  therefore,  no  reversion  duty  is  exigible  from  him  on 
the  determination  of  the  said  lease. 

It  was  argued  on  behalf  of  the  Commissioners  of  Inland  Revenue  that 
the  narrative  in  the  feu  contract  (which  is  the  only  evidence  produced  of 
the  transaction)  proves  that  the  school  board  had  never  become  lessees 
themselves  ;  that  the  renunciation  by  Miss  Clark  in  the  feu  contract 
proves  that  she  was  the  lessee  at  the  determination  of  the  lease  ;  that  on 
the  narrative  in  the  feu  contract  it  is  clear  that  there  had  not  been  an 
acquisition  by  the  lessee  of  the  lessor's  interest  in  the  lease,  but  on  the 
contrary  there  bad  been  an  acquisition  by  the  lessor  of  the  lessee's  interest ; 
that  consequently  the  exemption  allowed  under  Section  3  (3)  of  the 
Revenue  Act,  1911,  does  not  apply  ;  and  that  therefore  the  appellant  has 
been  properly  assessed  to  reversion  duty  on  the  determination  of  the  said 


I  am  of  opinion  and  I  find  that  there  has  not  been  an  acquisition  by  the 
lessee  of  the  lessor's  interest  in  the  said  lease,  and  that  therefore  the 
appellant  is  uot  entitled  to  the  exemption  from  reversion  duty  allowed 
under  Section  3  (3)  o£  the  Revenue  Act,  1911. 

I  accordingly  decide  that  the  appellant  has  been  properly  assessed  to 
reversion  duty  on  the  determination  of  the  said  lease  at  Whit-Sunday,  1912, 
in  the  said  sum  of  £3  7s.  8d. 

As  the  point  raised  in  the  appeal  is  of  an  entirely  novel  character,  I 
find  no  expenses  due  to  or  by  either  party. 
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If  either  party  so  desires,  I  shall  be  glad  to  state  a  special  case  ou 
points  of  law ;  but  in  view  of  the  small  amount  of  money  involved  in  the 
appeal,  I  have  refrained  from  doing  so  meantime. 

For  the  appellant :  McCntcheon  &  Clark,  Glasgow. 

For  the  respondents :   H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Certain  of  the  Dccis'wns  of  Referees,  ^'c.,  reported,  or  referred  to  in 
this  i^sne  are  or  may  le  under  Ap2>eal.  The  results  of  sneh  Appeals  will 
he  reported  or  referred  to  in  forthcoming  issues  of  these  Reports,  hut  in 
the  meantime  the  possihility  of  such  decisions  heing  reversed  on  Appeal 
should  he  home  in  mind. 
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LAW  CASES. 


[KING'S  BENCH  DIVISION.] 

RAMSDEN  r.  COMMISSIONERS  OF  INLAND  REVENUE. 

[Dbcbmbbe  10th,  11th,  and  12th,  1912.] 

Bfrenue — li,ei:ersion  Duty — Determination  of  Lease — "  Total  Tahie  " 
of  Land  on  Original  Grant  of  Lease — Basis  of  estimating  Total 
Value — Tenancy  Tiy  "  Tcnant-RigM  " — Surrender  of  Tenancy  for 
Lease— Finance  (1909-10)  Act,  1910  (10  Edw.  VIZ,  c.  8)  s.  13, 
sub-ss.  1,  2. 

For  the  purpose  of  arriying  at  the  amount  of  the  reversion  duty  pay- 
able under  Section  13  of  the  Finance  (1909-10)  Act,  1910,  the  method  ot 
ascertaining  the  "  total  value "  of  the  land  at  the  time  of  the  original 
grant  of  the  lease,  specified  in  Section  13,  Subsection  (2),  is  the  exclusive 
and  only  method  in  which  such  total  value  is  to  be  ascertained. 

On  a  large  estate  in  the  town  of  H.  there  were  formerly  two  methods 
of  acquiring  land  for  building  thereon,  one  by  lease  and  the  other  by 
"tenant-right."  A  person  desiring  to  become  a  tenant  of  a  plot  of  land 
by  "  tenant-right "  was  required  to  give,  and  did  give,  an  undertaking  to 
build  on  the  land  ;  he  then  entered  and  built  on  the  land,  and  on  the 
completion  of  the  building  he  became  a  tenant  by  tenant-right.  It  was 
part  of  the  consideration  that  he  should  undertake  to  expend  money  in 
building,  and  until  he  had  done  so  he  was  not  entered  as  a  tenant.  There 
was  an  understanding  between  the  parties  that  such  tenants  should  not  be 
disturbed  in  their  possession  so  long  as  they  paid  the  rent  agreed  upon, 
which  was  about  one-half  the  rent  payable  in  the  case  of  leases,  but  in 
law  they  were  merely  tenants  from  year  to  year. 

In  1849  one  M.  became  a  tenant  of  a  plot  of  land  by  tenant-right, 
being  let  into  possession  upon  the  understanding  that  he  should  build  upon 
the  land,  and  he  built  a  house  thereon.  In  1867  one  C,  who  had  succeeded 
to  M.'s  interest  in  the  land,  surrendered  to  the  lessor  his  tenant-right 
interest  in  consideration  of  a  lease  for  99  years,  and  the  lease  was  granted, 
there  being  no  covenant  or  undertaking  to  erect  buildings  on  the  granting 
of  this  lease.  This  lease  was  determined  by  surrender  in  1910,  and  upon 
its  determination  the  Crown  claimed  reversion  duty  under  Section  13 
of  the  Finance  (1909-10)  Act,  1910,  on  the  value  of  the  benefit  thereby 
accruing  to  the  lessor,  based  upon  the  difference  between  the  "  total  value  " 
on  the  determination  of  the  lease  (as  to  which  there  was  no  dispute)  and 
the  "  total  value  "  at  the  time  of  the  original  grant  of  the  lease. 

IMd  (in  favour  of  the  Crown's  contention),  that  the  "total  value"  of 
the  land  at  the  time  of  the  original  grant  of  the  lease  in  1867  was  to  be 
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estimated  on  the  basis  of  taking  into  aucount  only  the  rent  reserved  on 
the  granting  of  the  lease  ;  that  the  value  of  any  covenant  or  undertaking 
given  or  buildings  erected  by  M.  in  1849  could  not  be  taken  into  considera- 
tion, and,  further,  that  the  surrender  by  C.  of  his  tenant-right  interest 
vchen  the  lease  was  granted  to  him  in  1867  was  not  a  "  payment "  made 
"  in  consideration  of  the  lease,"  as  his  Interest  in  law  was  merely  that  of  a 
tenant  from  year  to  year. 

Horridge,  J.,  read  the  following  judgment : — 

This  is  a  petition  of  appeal  by  John  ITrecheville  Ramsden,  who  is  now 
the  owner  in  fee  of  the  property  mentioned  in  the  petition — namely,  the 
premises  numbered  9453  Huddersfield,  forming  part  of  what  is  known  as 
the  Ramsden  Estate — against  an  assessment  for  reversion  duty  under 
Section  13,  Subsection  (2),  of  the  Finance  (1909-10)  Act,  1910. 

The  facts  with  regard  to  this  property  depend  on  the  admissions  of 
fact,  the  statement  of  facts  contained  in  certain  passages  of  the  speech  of 
Lord  Cranworth  in  the  case  of  Ramsden  v.  Dyson  (L.  R.,  1  H.  L.,  129), 
and  in  the  recital  to  the  Act  of  Parliament,  the  Ramsden's  Estate  (Leasing) 
Act,  1859,  all  which  matters  are  made  prima,  facie  evidence  by  an  order 
dated  the  26th  June,  1912.  Further,  in  the  course  of  the  argument  it  was 
admitted  by  the  Solicitor-General  that  the  facts  in  this  case  as  regards 
Milnes  may  be  taken  as  the  same  as  in  Thornton's  case  in  Mamsden  v. 
Dyson  (uii  supra). 

Shortly,  such  facts  are  as  follows  :  On  the  17th  March,  1849,  one 
Milnes  applied  for  the  land  in  question  to  hold  as  tenant  at  will  under  an 
understanding  that  he  should  build  upon  it,  and  he  was  let  into  possession 
at  a  yearly  rent  of  £1  7s.  and  was  entered  in  the  books  of  the  estate  in 
respect  of  his  occupation,  and  in  fact  built  the  present  premises  in  the  years 
1849-50.  In  March,  1852,  after  an  intermediate  occupation,  the  occupa- 
tion of  the  premises  passed  to  Joseph  Oddy  and  Martha  Smith  as  joint 
tenants.  On  the  13th  August,  1859,  the  Ramsden's  Estate  (Leasing)  Act, 
1859,  was  passed,  to  which  I  shall  have  occasion  to  refer  later,  and  in  pur- 
suance of  the  powers  granted  by  that  Act  a  lease  for  99  years  was  granted 
to  Daniel  Calverley  at  a  rental  of  £1  16s.  Sd. 

This  lease  was  determined  by  surrender  on  the  8th  October,  1910. 
Such  surrender  was  made  in  pursuance  of  an  agreement  for  the  grant 
of  a  new  lease  for  999  years  to  the  surrenderors,  which  new  lease  was 
accordingly  granted  by  indenture  dated  the  9th  October,  1910,  at  a  yearly 
rent  of  £3  13*.  id. 

There  is  no  dispute  that  the  total  value  of  the  land  at  the  time  when 
the  lease  determined,  as  found  by  the  Commissioners — namely,  £541  13.?.  id. 
— is  correct,  and  the  contention  of  the  appellant  is  that  the  total  value  of 
the  land  at  the  time  of  the  original  grant  of  the  lease  has  been  ascertained 
on  a  wrong  basis. 

It  seems  to  me  it  is  quite  clear  that  the  original  occupier,  Milnes,  was 
let  into  possession  upon  the  understanding  that  buildings  should  be  erected, 
as  was  the  case  in  T/wrnton's  case,  referred  to  in  Ramsden  v.  Dyson  Qcbi 
supra),  and  that  he  entered  upon  the  land  and  built,  within  the  words  of 
the  recital  to  the  Act  of  Parliament  (which  is  made  primd  facile  evidence), 
"  in  the  expectation  only  of  not  being  disturbed  in  his  possession." 

k2 
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The  basis  upon  which  the  Referee  has  decided  that  the  total  value  of 
the  land  at  the  time  of  the  lease  to  Calverley  is  to  be  estimated  is  upon 
the  basis  of  taking  into  account  only  the  rent  reFerved.  I  allowed  the 
appellant  to  amend  his  contentions  by  adding  further  contentions  which 
were  the  main  ones  relied  upon  before  me.  The  gist  of  such  contentions 
was  that  the  undertaking  to  build  which  existed  when  Milnes  entered  into 
possession  is  to  be  considered  and  taken  as  part  of  the  basis  under  Section  13, 
Subsection  (2).  The  words  of  that  subsection  are  as  follows  :  "  .  .  .  The 
"  total  value  of  the  land  at  the  time  of  the  original  grant  of  the  lease,  to 
"  be  ascertained  on  the  basis  of  the  rent  reserved  and  payments  madeJn 
"  consideration  of  the  lease  (including,  in  cases  where  a  nominal  rent  only 
"  has  been  reserved,  the  value  of  any  covenant  or  undertaking  to  erect 
"  buildings  or  to  expend  any  sums  upon  the  property)." 

In  other  words  the  contention  was  that  the  fact  of  buildings  having 
been  erected  under  the  cii'cumstances  above  mentioned  was  a  portion  of 
the  consideration  for  the  granting  of  the  lease  to  Calverley  and  came 
within  the  words  in  brackets  in  the  section  as  being  a  "  covenant  or 
"  undertaking  to  erect  buildings  or  to  expend  any  sums  upon  the 
"property.''  The  position  at  the  moment  seems  to  me  to  have  been  as 
follows  :  There  was  under  the  Act  of  Parliament  no  obligation  on  the 
part  of  the  lessor  to  grant  the  lease,  and  the  Act  had  merely  been  passed 
enabling  him  to  do  so  if  he  thought  fit.  The  occupier  had  no  legal  rights 
as  against  the  landlord  in  respect  of  these  buildings  which  had  been 
erected  on  the  landlord's  land.  I  cannot  find  any  facts  in  this  case  to 
place  the  obligation  of  the  landlord  with  regard  to  these  buildings  any 
higher  than  the  facts  in  ThorntoTCs  case  referred  to  in  Ramsden  v.  Dyson 
(L.  R.,  1  H.  L.,  at  pp.  137,  139)  in  the  speech  of  Lord  Cranworth,  and 
in  that  case  it  was  held  that  a  tenant  had  no  further  rights  in  the  property 
than  a  tenant  from  year  to  year.  I  will  refer  later  in  my  judgment  to  the 
passage  in  Lord  Cranworth's  speech  which  seems  to  me  to  make  this 
clear. 

The  landlord  was  in  the  position  of  granting  a  new  lease  of  land  then 
only  subject  to  a  yearly  tenancy,  upon  which  buildings  had  already  been 
erected,  and  there  was  no  covenant  or  undertaking  to  erect  buildings  in 
any  way  which  formed  any  portion  of  or  was  in  any  way  connected  with 
the  transaction  of  leasing. 

I  therefore  do  not  think  that,  even  assuming  the  words  "  nominal  rent " 
in  the  section  were  complied  with,  upon  which  I  express  no  opinion  as  it 
is  not  necessary  for  my  decision,  the  appellant  has  in  any  way  brought 
himself  within  the  words  in  brackets  in  the  section  so  as  to  entitle  him  on 
this  ground  to  any  addition  to  the  value  at  the  time  of  the  original  grant 
of  the  lease. 

It  was  contended  before  me  that  this  is  similar  to  a  lease  granted  in 
pursuance  of  a  building  contract,  but  whether  or  not  that  case  is  within 
the  words  in  brackets  in  Subsection  (2)  it  is  not  this  case,  as  there  the  lease 
is  only  a  portion  of  a  larger  agreement,  and  clearly  the  consideration  of 
contracting  to  build  can  be  said  to  be  what  to  some  extent  induced  the 
lessor  to  agree  to  give  a  lease. 

The.  second  contention  put  before  me  was  that  the  surrender  of  such 
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right  as  Calverley  had  when  the  lease  was  granted  to  him  in  1867  must 
be  takea  as  i)art  of  the  basis  under  Subsection  (2)  as  being  a  payment  made 
or  consideration  given  tor  Calverlcy's  lease.  I  think  in  any  view  oE  the 
word  "  payment "  this  question  depends  upon  whether  or  not  Calverley  had 
any  right  to  give  up  other  than  his  yearly  tenancy  which  was  replaced  by 
the  lease  for  a  longer  period. 

It  was  put  to  me  that  under  the  recital  in  the  Act  I  must  take  it 
that  he  had  an  expectation  of  not  being  disturbed  in  his  possession,  but 
on  this  point  I  think  the  language  of  Lord  Cranworth  at  the  bottom  of 
page  145  (L.  R.,  1  H.  L.)  shows  the  true  position  :  "  The  appellants  say 
"  it  must  be  interpreted  as  meaning  only  that  though  the  right  conferred 
"  was  that  of  a  mere  tenant  at  will,  or  tenant  from  year  to  year,  yet  so  long 
''  as  the  ground  rent  was  duly  paid  there  was  no  intention  to  disturb  the 
"  tenants  in  their  possession,  and  that  they  might  thus  safely  allow  the 
"  matter  to  rest  in  the  honour  of  the  Ramsden  family.  If  this  latter  be  the 
"  true  construction,  it  is  clear  that  even  if  such  statements  as  are  attributed 
"  to  Joseph  Brook  had  been  made  by  Sir  John  himself,  the  persons  taking 
"  the  land  would  have  acquired  no  right,  legal  or  equitable,  beyond  that  of 
"  a  mere  tenant  from  year  to  year.  If  any  one  makes  an  assurance  to 
'•  another,  with  or  without  consideration,  that  he  will  do,  or  will  abstain  from 
"  doing,  a  particular  act,  but  he  refuses  to  bind  himself  and  says  that  for  the 
"  performance  of  what  he  has  promised  the  person  to  whom  the  promise  has 
"  been  made  must  rely  on  the  honour  of  the  person  who  has  made  it,  this 
"  excludes  the  jurisdiction  of  courts  of  equity  no  less  than  of  courts  of  law. 
"  The  important  question,  therefore,  is,  which  of  these  two  constructions  is 
"  the  correct  one  ?  I  have  no  hesitation  in  saying  that,  in  my  opinion,  that 
"  of  the  appellant  is  the  true  construction." 

At  the  time  those  observations  were  made  the  Act  of  Parliament  was 
in  existence  containing  the  recital  now  relied  upon.  I  do  not  think  I  can 
hold  that  Calverley.had  any  legal  right  beyond  that  of  a  yearly  tenant^ 
and  upon  this  basis,  in  my  judgment,  there  was  nothing  except  rent  given 
as  consideration  for  the  lease. 

If  I  am  right  in  this,  it  is  not  necessary  to  decide  whether  any  such 
release  of  a  right  would  come  within  the  word  "  payment,"  but  I  do  not 
think  it  would,  as  the  word  "  payment "  clearly  does  not  include  all  value, 
because  the  case  of  a  covenant  or  undertaking  to  erect  buildings  is 
expressly  mentioned  within  the  words  included  in  the  brackets,  and  I  think 
the  word  "  payments  "  means  payments  in  the  narrow  and  ordinary  sense 
of  the  term. 

A  further  contention  was  raised  before  me  that  the  provision  as  to  the 
mode  of  ascertaining  the  total  value  of  the  land  at  the  time  of  the  original 
grant  of  the  lease  was  not  an  exclusive  provision,  and  that  other  methods 
of  ascertaining  such  value  might  be  resorted  to,  but  in  my  view  the  section 
in  using  the  words  "  to  be  ascertained  "  is  compulsory,  and  that  this  is  the 
only  way  in  which  the  total  value  at  the  time  of  the  granting  of  the  lease 
is  to  be  ascertained. 

In  my  view  the  principle  upon  which  the  Referee  has  gone  is  right,  and 
this  appeal  must  be  dismissed  with  costs. — (109  L.  T.  R.,  105.) 
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[IN  THE  COURT  OF  APPEAL.] 

INLANIJ  KEVENUE  COMMISSIONERS  r.  FITZWILLIAM  (EARL). 

[April  22nd  and  May  8th,  1913.] 

Rccenue — Reversion  Duty — Benefit  accruing  to  Lessor  on  Determination 
of  Lease — Inclusion  of  Value  of  lAeence — Finance  (1909-10)  Act, 
1910(10  Edw.  VIZ,  u.  8),  s.  13,  suh-ss.  1,  2  ;  «.  25,  stii-ss.  1,  i  (d). 

In  order  to  estimate  the  value — for  the  purpose  of  assessment  to  re- 
version duty  under  Section  13  of  the  Finance  (1909-10)  Act,  1910— of  the 
benefit  accruing  to  a  lessor  by  reason  of  the  determination  of  a  lease. 

Held  (Cozens-Hardy,  M.R.,  and  Kennedy,  L.J.  ;  Buckley,  L.J.,  dis- 
senting), that  the  increased  value  of  the  land,  owing  to  the  existence  of  a 
licence  for  the  sale  of  intoxicating  liquors  attached  to  the  premises  erected 
thereon,  ought  to  be  taken  into  account. 

I'er  Buckley,  L.J.  :  A  licence  is  no  part  of  "  the  land,"  and  its  value 
ought  not  to  be  included  in  the  value  of  the  land. 

Decision  of  Horridge,  J.  {ante,  p.  270 ;  (1913)  1  K.  B.,  184),  affirmed. 

The  following  written  judgments  were  delivered  : — 

Cozens-Hardy,  M.R.  .  This  appeal  raises  an  important  question  as  to 
the  payment  of  reversion  duty  on  the  determination  of  a  long  lease  of 
property  which,  at  the  expiration  of  the  lease,  was  a  fully  licensed  house. 
The  facts  may  be  shortly  stated.  A  lease  was  granted  in  1861  by  the  then 
Earl  Eitzwilliam  for  a  term  of  fifty  years  at  the  annual  rent  of  £4.  The 
property  demised  was  a  plot  of  land  with  buildings  then  in  coui-sc  of 
erection.  A  house  was  built ;  and  during  the  cra-rency  of  the  lease  a  full 
licence  was  granted  to  the  occupier  of  the  house.  On  the  expiration  of 
the  lease  Earl  Fitzwilliam  granted  a  lease  for  fourteen  years  to  the  then 
owner  of  the  prior  lease  at  the  annual  rent  of  ie29.  The  lease  did  not 
purport  to  include  goodwill.  It  is  agreed  that  the  gross  rental  in  1911  if 
the  house  was  unlicensed  would  be  £15,  and  the  total  value  would  be 
£300.  Reversion  duty  is  imposed  by  Section  13  of  the  Finance  (1909-10) 
Act,  1910,  "  on  the  value  of  the  benefit  accruing  to  the  lessor  by  reason 
"  of  the  determination  of  the  lease."  And  the  value  of  the  benefit  is  to  be 
deemed  to  be  the  excess  of  the  "  total  value  "  at  the  expiration  over  the 
"  total  value "  at  the  time  of  the  original  grant  of  the  lease.  For  this 
purpose  the  rent  reserved  is  to  be  the  basis  of  calculation.  "  Total  value  " 
is  defined  in  Section  25,  and  for  the  purpose  of  the  present  case  it  is  the 
same  as  "  grogs  value,"  also  defined  in  that  section.  It  means  the  amount 
which  the  fee  simple  of  the  land,  if  sold  in  the  open  market  by  a  willing 
seller  in  its  then  condition,  might  be  expected  to  realise.  Mr.  Justice 
Horridge  has  held,  and  rightly,  that  the  increased  value  owing  to  the 
licence  must  be  taken  into  account. 

I  am  disposed  to  think  that  the  rent— £29— reserved  by  the  new  lease 
is  alone  sufficient  to  determine  the  case,     That  rent  is  reserved  for  the 
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house.  The  fee  simple  would  fetch  a  price  dependiug  upon  this  rent.  The 
goodwill  is  not  demised  by  the  lease,  nor  is  it  even  mentioned  in  the  lease. 
The  discussion  of  the  precise  nature  and  meaning  of  goodwill,  as  applied 
to  a  public-house,  seems  to  me  irrelevant.  In  this  very  Act  of  Parliament 
Section  4i,  Subsection  (2),  there  is  a  statutory  recognition  of  the  fact, 
which  was  known  to  everybody,  that  the  annual  value  of  premises  as 
licensed  premises  exceeds  the  value  the  premises  would  bear  if  not  licensed. 
And  the  provisions  mider  which  compensation  is  provided  when  the 
renewal  of  a  licence  is  refused,  of  which  compensation  a  part  goes  to  the 
owner  and  part  to  the  licence-holder,  seems  to  me  to  demonstrate  that  the 
"  gross  value  "  must  be  increased  by  reason  of  the  circumstance  that  there 
is  a  licence  attached  to  the  house  in  this  sense,  that  the  licence-holder  has 
a  licence  as  occupier  of  this  particular  house. 

The  precise  figures  are  not  for  our  determination.  The  only  point  for 
our  decision  is  this:  Is  the  "gross  value"  in  1911  to  be  the  value  of  the 
house  aa  in  fact  it  is,  namely,  a  licensed  house,  or  is  it  to  be  the  value  o£ 
the  house  as  it  is  not,  namely,  an  unlicensed  house  ? 

In  my  opinion  the  judgment  of  Mr.  Justice  Horridge  was  correct,  and 
the  appeal  must  be  dismissed. 

Buckley,  L.J. :  The  duty  in  question  in  this  case  is  one  imposed  by  a 
section  found  in  Part  I.  of  the  Act.  That  part  is  headed  "  Duties  on  Land 
"  Values."  They  are  duties  in  each  case  upon  land  or  some  interest  in 
land.  The  duty  is  levied  in  each  case  upon  a  sum  arrived  at  with  reference 
to  the  value  of  the  land.  The  particular  duty  in  this  case  is  reversion  duty 
under  Section  13.  On  the  determination  of  a  lease  of  land  the  duty  is  on 
the  value  of  the  benefit  accruing  to  the  lessor  by  reason  of  the  determina- 
tion of  the  lease ;  and  that  value  is  to  be  deemed  to  be  the  amount  by 
which  the  total  value  of  the  land  at  the  time  the  lease  determines  exceeds 
the  total  value  of  the  land  at  the  time  the  lease  was  granted,  to  be 
ascertained  on  the  basis  of  the  rent  reserved — that  is  to  say,  on  the  basis 
of  the  rent  reserved  for  the  land.  I  need  not  refer  in  detail  to  other 
provisions  of  the  Act  which  show  that  it  is  the  value  of  the  land  that  is  tbe 
basis  of  the  duty. 

The  question  is  whether  the  value  of  the  licence  (as  it  is  called),  which 
is  taken  by  agreement  to  be  £200,  is  part  of  the  value  of  the  land.  The 
Referee  held  that  it  was  not.  In  my  opinion  the  Keferee  was  right. 
Suppose  that  the  freeholder  of  an  extensive  area  demises  a  shop  upon  his 
land  to  a  grocer  and  covenants  with  the  lessee  that  he  will  not  allow  other 
grocers'  shops  to  be  opened  within  a  certain  distance  of  the  demised  pre- 
mises. He  will  obtain  a  larger  rent.  Say  that  £100  would  have  been  a 
rack-rent  without  the  covenant,  the  lessee  may  be  willing  to  pay  £120  a 
year  with  the  covenant.  The  additional  £20  a  year  which  he  pays  is  in 
these  facts  a  payment  made  for  the  benefit  of  a  covenant  which  will  insure 
him  or  may  insure  him  a  larger  trade.  The  capitalised  value  might  be 
.C500.  That  £20  a  year,  or  £500,  is  the  pecuniary  value  of  a  certain 
limited  monopoly.  The  land  is  worth  neither  more  nor  less  by  reason  of 
the  existence  of  the  covenant.  The  lessor  obtains  u,  larger  rent,  but 
obtains  it  not  because  the  land  is  worth  the  larger  sum,  but  because  the 
land  plus  the  covenant  is  worth  more  to  the  lessee  than  the  laud  with- 
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out  the  covenant.  The  lessor  obtains  the  larger  rent  at  the  price 
of  tying  his  own  hands  as  to  the  manner  in  which  he  will  deal 
with  the  rest  of  the  estate.  When  the  licence  of  a  public-honse  is 
said  to  be  worth  £200,  the  true  meaning  is  that  £200  is  the  present 
capitalised  value  of  the  expectation  of  future  profit  by  reason  of  the 
premises  being  authorised  according  to  law  to  be  used  for  carrying  on 
a  certain  lucrative  trade.  In  the  present  case  it  is  agreed  that  the  total 
value  of  the  property  at  the  determination  of  the  lease  if  unlicensed  was 
£300,  and  including  the  value  of  the  licence  was  £500.  This  is  equiva- 
lent to  saying  that  the  value  of  the  land  was  £300  and  the  capitalised 
value  of  the  benefit  of  the  authorised  trade  was  £200.  To  attribute  the 
whole  £500  to  the  value  of  the  land  is,  with  all  deference  to  those  who 
think  otherwise,  to  confuse  two  things  which  are  distinct — that  is  to  say, 
the  value  of  the  land  and  the  value  of  the  authorised  trade  which  can  be 
carried  on  upon  the  land.  The  statute,  I  think,  taxes  the  former  but  not 
the  latter.  When  the  lease  determined  the  land  comprised  the  site  and 
the  building  upon  it,  and  that  building  enjoyed  the  opportunity  of  making 
such  profits  as  would  accrue  from  carrying  on  upon  the  land  the  business 
of  a  publican  authorised  as  it  was  by  the  licence.  The  present  value  of 
the  expectation  of  profit  was  £200.  That  sum  represented  (he  enhanced 
value  of  the  business  to  be  carried  on  upon  the  land  authorised  as  it  was 
by  the  licence.  The  licence  was  not  goodwill,  but  was  something  without 
which  the  goodwill  of  a  public-bouse  could  not  be  created.  The  licence 
was  not  part  of  the  land.  The  licence  might  be  forfeited  or  surrendered 
or  removed,  and  notwithstanding  any  of  those  things  the  land — that  is  to 
say,  the  site  and  the  buildings — would  remain.  The  £500  is  in  fact  the 
value  of  the  land  plus  the  present  value  of  the  expectation  of  making 
profit  by  reason  of  the  authority  given  by  the  licence  to  carry  on  the 
business  of  a  publican  on  the  land. 

The  Solicitor-General  pointed  attention  to  Section  25,  Subsection  (i)  [d) 
of  the  Act,  which  speaks  of  some  part  of  the  total  value  of  land  being 
proved  to  be  directly  attributable  to  goodwill  or  any  other  matter  which  is 
personal  to  the  owner,  and  sought  to  argue  from  this  that  goodwill  formed 
some  part  of  the  total  value  of  the  land.  To  my  mind  those  words  lead 
to  a  contrary  conclusion.  If  part  of  the  total  value  of  the  land  is  attri- 
butable to  goodwill  or  something  personal  to  the  owner,  that  must  be 
because  the  goodwill  or  that  personal  thing  is  external  to  the  land  and  is 
a  causa  eausans  which  may  increase  the  value  of  the  land  although  the 
goodwill  or  personal  thing  itself  forms  no  part  of  the  land.  A  licence, 
however,  is  not  goodwill.  It  is  an  authority  to  caj-ry  on  a  lucrative  busi- 
ness, with  the  result  that  a  valuable  goodwill  may  be  created. 

Then  it  was  said  that  if  the  case  were  one  of  rating,  the  enhanced 
value  of  the  premises  by  reason  of  the  existence  of  the  licence  would  be  a 
subject-matter  in  determining  rateable  value.  This  is  true.  But  in  rating 
the  question  is  what  rent  the  hypothetical  tenant  would  pay  for  the  premises 
enjoying  as  they  do  a  particular  advantage.  The  rent,  of  course,  will  be 
enhanced  by  the  fact  that  the  tenant  is,  by  reason  of  the  existence  of  the 
licence  (oi',  in  the  case  which  I  put  by  way  of  illustration,  the  existence  of 
the  covenant),  in  a  position  to  acquire  larger  profits,  which  induces  him 
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to  pay  a  higher  rent.  In  the  rating  cases  the  man  pays  the  higher  rent 
lor  the  benefit  of  the  occupation  of  the  laud  and  the  benefit  of  the  enjoy- 
ment of  the  licence,  and  as  rent  is  the  basis  for  rating,  the  pecuniary 
benefit  of  the  licence  comes  into  account.  Under  circumstances,  profits 
are  an  essential  element  in  rating,  as,  for  instance,  in  the  case  of  a  rail- 
way :  "  It  is  a  mistake  to  suppose  that  valuation  by  rental  is  a  process 
"  dissociated  from  the  idea  of  profit "  are  the  words  of  Lord  Watson  in 
Ecli'uhurgh  Street  Trainwaijs  Company  v.  Edinburgh  (^Lord  Provosf) 
(1894).*  This  is  not  so  when  the  subject-matter  to  be  determined  is  the 
value  of  the  land  as  land.  To  such  extent  as  the  premises  may  have  been 
rendered  more  valuable  by  being  fitted  up  for  a  particular  trade,  as,  for 
instance,  in  the  present  case  by  being  rendered  structually  useful  and 
attractive,  that  is  no  doubt  an  element  to  be  brought  into  account.  But 
the  licence — that  is  to  say,  the  authority  to  u.se  the  land  for  certain  profit- 
able purposes — is  no  part  of  the  laud,  and  its  value  is  not  included  in  the 
value  of  the  laud.  For  these  reasons  I  think  that  the  order  under  appeal 
is  erroneous,  and  the  decision  of  the  Referee  was  right. 

Kennedy,  L.J. :  On  April  Cth,  1911,  a  lease  for  the  term  of  fifty 
years  of  certain  premises,  which  had  been  granted  by  the  predecessor  in 
title  of  Lord  Fitzwilliam,  who  is  the  appellant  in  this  Court,  was  deter- 
mined by  eiHuxion  oE  time.  It  is  undisputed  that  those  premises,  consist- 
ing at  that  time  of  land  with  a  buildiag  thereon,  constituted  "  land  "  within 
the  meaning  of  the  sections  of  the  Finance  (1909-1910)  Act,  1910,  relating 
to  reversion  duty.  By  the  express  terms  of  Section  13,  Subsection  (1)  of 
that  Act,  "On  the  determination  of  any  lease  of  land  there  shall  be  charged, 
"  levied,  and  paid,  subject  to  the  provisions  of  this  Fart  of  this  Act,  on  the 
"  value  of  the  benefit  accruing  to  the  lessor  by  reason  of  the  determination 
•■  of  the  lease,  a  duly,  called  reversion  duty,  at  the  rate  of  one  pound  for 
"  every  complete  ten  pounds  of  that  value."  By  the  terms,  so  far  as  they 
are  material,  of  Subsection  (2)  of  the  same  section,  it  is  provided  that  the 
value  of  the  benefit  accrning  to  the  lessor  shall  be  deemed  to  be  the  amount, 
if  any,  by  which  the  total  value,  as  defined  by  Section  25  of  the  Act,  of 
the  land  at  the  time  the  lease  determines — subject  to  certain  deductions 
which  are  for  the  purposes  of  this  case  immaterial — exceeds  the  total  value 
of  the  land  at  the  time  of  the  original  grant  of  the  lease  ;  and  it  is  further 
expressly  provided  that  the  last-named  value  is  to  be  ascertained  on  the 
basis  of  the  rent  reserved  and  payments  made  in  consideration  of  the  lease. 
In  Section  25  the  meaning  of  the  expressions  "  total  value  of  land  "  and 
"  gross  value  of  land  "  is  stated,  and  it  is  agreed  that  the  total  value,  for 
the  purpose  of  applying  the  provisions  of  Section  13  to  the  facts  of  the 
present  case,  in  no  way  differs  from  that  which  in  the  same  25ih  Section 
is  described  as  "gross  value" — that  is  to  say,  the  amount  which  the  fee 
simple  of  the  land,  if  sold  at  the  time  in  the  open  market  by  a  willing 
seller  in  its  then  condition  free  from  incumbrances  and  from  any  burden, 
charge,  or  restriction  (other  than  rates  and  taxes),  might  be  expected  to 
realise.  All  the  law  applicable  to  the  present  case  is  comprised  within 
these  very  few  and,  as  I  venture  to  think,  fairly  plain  and  intelligible 
enactments  of  the  Finance  (1909-10)  Act,  1910. 

•  63  L.  J.,  Q.  B.,  769,  777  ;  (1804)  A.  C,  466,  47S. 
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The  material  facts  are  simple.  The  annual  rent  of  the  land  in 
question  reserved  by  the  fifty  years'  lease,  which  expired  in  April,  1911, 
was  a  sum  of  £i.  Between  the  date  of  the  commencement  of  the  lease 
and  the  date  of  its  determination  the  premises  now  upon  it  were  erected, 
and  a  licence  granted  for  the  sale  of  intoxicating  liquors  ;  an  old  "  on- 
"  licence"  within  the  meaning  of  the  Licensing  (Consolidation)  Act,  1910, 
was  obtained  by  the  lessee  in  respect  of  these  premises,  and  they  were  at 
the  date  of  the  determination  of  the  lease  licensed  premises,  and  were  relet 
to  the  tenant  by  Lord  Ktzwilliam,  as  such,  at  the  greatly  enhanced  rent 
of  £29.  It  is  agreed  that,  first,  the  value  of  the  property  at  the  time  of 
the  original  grant  o£  the  old  lease,  if  calculated  in  obedience  to  Section  13, 
Subsection  (2),  upon  the  basis  of  the  rent  reserved  in  the  lease,  was 
£120 ;  secondly,  that  the  value  of  the  property  if  valued  at  the  time 
of  termination  of  that  lease  as  unlicensed,  was  £300,  and  if  valued 
as  licensed  was  £500.  The  difEerence  between  the  two  sums,  £200, 
represents  the  subject-matter  of  the  dispute  between  the  appellant  and 
the  respondents  on  this  appeal,  the  contention  of  the  appellant  being 
that  in  calculating  under  Section  13  the  value  of  the  benefit  which  has 
accrued  to  him  by  reason  of  the  determination  of  the  lease,  that  portion 
of  the  value  of  the  property  which  springs  from  its  now  being  licensed 
property  ought  to  be  excluded  from  consideration.  Mr.  Justice  Horridge, 
who  pronounced  the  judgment  under  appeal,  rejected  this  contention,  and 
I  think  that  he  was  right  in  doing  so.  It  is,  upon  the  face  of  it,  a  some- 
what startling  contention.  It  invites  the  Court,  as  the  Master  of  the 
lioUs  pithily,  but  with  absolute  accuracy  in  my  view,  has  put  it,  to  hold 
that  this  land,  which,  as  I  have  said,  includes  in  the  view  of  this  statute 
the  buildings  upon  it,  ought  to  be  valued  not  as  it  in  fact  is,  licensed 
property,  but  as  unlicensed  property,  which  in  fact  it  is  not. 

But  let  us  look  at  the  matter  more  closely.  "  Total  value  "  under 
Section  25  is  the  amount  which  the  fee  simple  of  the  land  if  sold  at  the 
time  in  the  open  market  by  a  willing  seller  "  in  its  then  condition  "  might 
be  expected  to  realise.  It  is  the  fact  that  this  total  value  is  £500.  Why 
is  the  buyer  willing  to  give  £500  and  not  only  £300  ?  Because  in  his  eyes 
the  property  to  which  such  a  licence  is  attached  is  worth  £200  more  than 
the  same  property  without  such  a  licence.  If,  according  to  the  measure  of 
total  value  prescribed  by  Section  25,  the  total  value  is  .C500,  why  should 
£300  be  taken  as  the  sum  with  which  the  value  of  the  property  at  the  date 
of  the  commencement  of  the  expired  lease — namely,  i;l20 — is  to  be  com- 
pared in  order  to  arrive  at  the  amount  upon  which  the  reversion  duty  is  to 
be  charged  under  Section  13  ?  If  I  follow  correctly  the  arguments  put 
forward  in  this  Court  and  in  the  Court  below  (as  reported  in  108  L.  T.  at 
p.  76),  it  is  said  by  the  appellant  that  the  element  which  the  buyer  from 
Lord  Fitzwilliam  recognises  by  the  price  which  he  is  willing  to  give  in 
the  open  market  for  this  property  ought  not  to  be  considered  in  valuing 
this  property,  because  it  is  said  the  licence  is  a  personal  grant  to  the 
licensee  ;  it  is  part  of  the  goodwill  of  the  business  ;  it  is  not  like  goodness 
of  site,  a  fixed  or  permanent  element  of  value,  but  one  that  may  be  lost  by 
the  forfeiture  of  the  licence,  or  by  its  non-renewal  through  one  or  other  of 
the  causes  which  existing  legislation  sanctions  as  causes  for  the  non- 
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renewal  of  old  on-licences.  I  find  myself  unable  to  accept  this  reasoning. 
The  licence  is  in  form  a  grant  to  the  person  who  thereby  becomes  for  the 
time  the  holder  of  the  licence,  but  the  grant  is  made  to  him  only  in  respect 
of  the  pai-ticular  premises.  It  is  really  attached  to  those  premises.  It  is 
not,  as  the  goodwill  of  a  business  may  be,  a  separately  saleable  thing.  It 
cannot  be  transferred  to  other  premises  without  the  authority  of  the 
magistrates  and  the  consent  of  the  owner  of  the  premises  in  respect  of 
which  it  was  granted.  If  the  licence  is  extinguished  under  the  provisions 
of  the  Licensing  Act,  1910,  then  under  Section  20  o£  that  Act,  in  the  case 
of  an  "  old  on-licence,"  such  as  belongs  to  the  premises  in  the  present  case, 
■'  a  sum  equal  to  the  difference  between  the  value  of  the  licensed  premises 
"  .  .  .  .  and  the  value  which  those  premises  would  bear  if  they  were  not 
"  licensed  premises  " — I  am  quoting  from  the  Act — "  shall  be  paid  as 
"  compensation  to  the  persons  interested  in  the  licensed  premises."  In 
Section  ii,  Subsection  (2),  of  the  Finance  (1909-10)  Act,  1910,  the  Act 
under  which  the  question  we  are  considering  arises,  wherein  provision 
is  made  for  the  valuation  of  licensed  premises  for  the  purpose  of  calculating 
duties  in  liquor  licences,  we  read  :  "  the  annual  licence  value  shall  be 
"  taken  to  be  the  amount  by  which  the  annual  value  of  the  premises  as 
"  licensed  premises  exceeds  the  annual  value  which  the  premises  would 
"  bear  if  they  were  not  licensed  premises."  The  element  of  value  created 
by  the  grant  of  such  a  licence  as  was  granted  in  respect  of  the  premises 
under  consideration  in  the  present  case  during  the  continuance  of  the 
lease  is,  in  my  humble  judgment,  characteristically  different  from  the 
temporary  element  of  value  created  by  a  lessor's  covenant  in  favour  of  his 
tenant  in  regard  to  restriction  upon  the  use,  in  competition  with  the  tenant 
of  adjoining  property.  That  covenant  is  a  personal  covenant  which  dies 
with  the  lease  which  granted  it.  The  "  old  on-licence  "  does  not  die  with 
the  lease.  It  may  continue  to  give  an  enhanced  value  to  the  premises  in 
the  lessor's  hands,  though  the  lessee's  interest  has  expired.  And  under 
Section  13  it  is  the  value  of  the  property  in  the  owner's  hands  at  the  date 
of  the  determination  of  the  lease  which  has  to  be  ascertained.  Nor  is  the 
licence,  as  I  think,  in  any  true  sense  a  part  of  the  goodwill  of  the  publican'i* 
business.  Its  existence  is  essential,  no  doubt,  to  the  creation  of  such  a 
goodwill,  because  the  business  of  the  sale  of  intoxicants  cannot  lawfully 
be  carried  on  without  a  licence.  Other  comiection  between  the  licence 
and  the  goodwill  of  the  publican's  business  there  is,  so  far  as  I  can  see, 
none. 

Lastly,  in  regard  to  the  objection  th.it  the  existence  of  the  licence  as 
un  element  of  value  is  not  entirely  permanent ;  and  in  regard  to  this  it  is 
to  be  remembered  that  in  respect  of  an  "  old  on-licence  "  the  owner  is  com- 
pensated if  its  renewal  is  refused  fol-  other  than  certain  specified  causes 
against  which  under  the  Licensing  Act  the  owner  may  to  a  very  large 
extent  protect  himself.  It  appears  to  me  that  the  possibility  of  the 
extinction  of  the  licence  is,  like  the  durability  of  the  structure  or  the 
continuance  of  the  value  of  the  site  for  the  particular  trade,  a  matter 
which  the  prudent  buyer  in  the  market  will  take  into  consideration  in 
fixing  the  price  which  he  will  offer  for  the  premises.  For  example,  if 
such  licences  were  permanently  attached  to  the  premises  in  respect  of 
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which  they  have  been  grunted,  the  buyer  of  these  licensed  premises 
would  no  doabt  be  willing  to  pay  not  merely  £500,  but  a  good  deal 
more.  The  risk  of  the  discontinuance  of  the  licence  is  a  circurnBtiince 
which  ^ro  tanto  affects  unfavourably  the  value  of  the  premises  to  which 
it  is  attached.  But  it  cannot,  as  I  venture  to  think,  operate  to  take  out 
of  the  consideration  of  their  total  value  "  in  its  then  condition  "  the  fact 
that  they  are  premises  to  which  for  the  time  a  licence  is  attached.  In  my 
humble  judgment  no  sufficient  reason  has  been  adduced  by  the  appellant  in 
this  Court  for  refusing  to  recognise  the  existence  of  the  licence  as  an  ele- 
ment of  value  in  property  under  Section  13  just  as  it  is  recognised  in  the 
valuation  of  licensed  property  under  the  law  of  rating,  in  the  assessment 
of  compensation  under  the  licensing  laws,  and  as  in  practice  it  is  univer- 
sally recognised  in  the  property  market.  The  unreality  of  the  appellant's 
case  appears  to  me  to  be  illustrated  by  his  own  statement  appearing  in 
the  petition.  He  claims  that  the  total  value  of  the  land  should  be  put  at 
£300  upon  the  basis  of  a  gross  yearly  rental  of  £15,  being  the  rental  which 
would  be  obtained  if  the  property  were  unlicensed.  But  in  fact,  for  the 
property  as  licensed,  as  it  was  when  the  old  lease  determined — and  that  is 
the  time  that  you  have  to  consider — he  has  obtained  a  tenant  at  a  gross 
yearly  rental  of  £2'J.  I  think  that  this  appeal  should  be  dismissed. — 
(82  L.  J.,  K.  B.,  777.) 
[Appeal  pending.] 


[KING'S   BENCH  DIVISION. 


THE  GOVERNORS  OF  THE  STEPNEY  AND  BOW  EDUCA- 
TIONAL FOUNDATION  r.  THE  COiMMISSIONEltS  Of 
INLAND   EEVENUE. 

[July  2nd,  1913.] 

Rerenue—Rcrenion  Duty— Original  Total  Value  of  Property— 
"Nominal  Rent"— Finance  (1909-10)  Ad,  1910  (10  Mw.  VIZ, 
c.  8),  s.  13. 

The  method  of  ascertaining  the  value  of  laud  at  the  time  of  the 
original  granting  of  a  lease  prescribed  by  Section  13.  Subsection  (2),  of  the 
Finance  (1909-10)  Act,  1910,  is  the  only  method  that  is  applicable.  It  is, 
therefore,  not  competent  to  give  evidence  as  to  the  real  value  at  the  time 
of  the  original  grant  apart  from  the  provisions  of  that  section. 

An  expenditure  on  land  by  the  erection, of  houses  made  by  a  pro- 
spective lessee  is  not  a  "  payment  made  in  consideration  of  the  lease  " 
within  Section  13,  Subsection  (2). 

A  "nominal  rent"  within  the  meaning  of  that  expression  in  Section  13, 
Subsection  (2),  is  rent  paid  to  the  landlord  merely  as  an  acknowledgment  of 
his  rights.  The  mere  fact  that  the  rent  paid  does  not  represent  the  full 
rent  of  land  and  buildings  does  not  make  the  payment  a  "  nominal  rent." 
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Mr,  Justice  Horridge  read  the  following  judgment  ; — 
This  case  raises  a  question  as  to  the  basis  on  which,  for  the  purposes  of 
reversion  duty,  the  total  value  of  land  partly  included  in  a  lease  dated 
January  26th,  1824,  from  the  predecessors  in  title  of  the  appellants,  to  one 
William  Pord,  and  partly  included  in  a  lease  dated  April  29th,  1822,  from 
such  predecessors  in  title  to  the  said  William  Ford,  is  to  be  ascertained  at 
the  time  of  the  original  grant  of  the  leases.  Coborn  Lodge,  a  portion  of 
the  property  in  question,  was  erected  partly  on  the  land  leased  on 
January  26th,  1824,  and  partly  on  land  included  in  the  lease  of 
April  29th,  1822,  but  no  question  was  raised  before  me  as  to  the  value  of 
Coborn  Lodge,  the  sole  question  being  with  regard  to  the  properties 
Nos.  1  to  6,  Coborn  Street,  included  in  the  lease  of  January  26th,  1824, 
which,  with  Coborn  Lodge,  formed  the  subi'ect  of  the  assessment. 

By  an  agreement  dated  April  24th,  1822,  the  predecessors  in  title  of 
the  appellants  in  consideration  of  the  charges  which  William  Ford  would 
he  at  in  erecting,  building,  and  finishing  the  messuages  or  dwelling-houses 
therein  mentioned  and  of  the  rents  and  covenants  therein  agreed  on  the 
part  of  William  Ford  to  be  paid  and  performed,  agreed  to  demise  to  the 
said  William  Ford,  his  executors,  administrators  and  assigns  the  land  upon 
which  Nos.  1,  2,  ,3,  and  4,  Coborn  Street  were  erected  for  a  term  nf  91 
years  from  March  25th,  1822,  at  a  rent  of  a  peppercorn  for  the  first  year 
of  the  said  term,  and  at  the  yearly  rent  of  £16  for  the  remainder  of  the 
said  term,  and  the  said  William  Ford  agreed  that  he  would  before 
March  25th,  1823,  erect,  build,  and  completely  finish  fit  for  habitation, 
four  brick  messuages  or  dwelling-houses  as  therein  described  and  should 
expend  at  least  the  sum  of  £1,500. 

By  an  agreement  dated  September  2nd,  1822,  the  predecessors  in  title 
of  the  appellants  in  consideration  of  the  charges  which  William  Ford 
would  be  at  in  erecting,  building,  and  finishing  the  messuages  or  dwelling- 
houses  therein  mentioned,  and  of  the  rents  and  covenants  therein  agreed 
on  the  part  of  the  said  William  Ford  to  be  paid  and  performed,  agreed  to 
demise  to  the  said  William  Ford,  his  executors,  administrators  and 
assigns,  the  land  upon  which  Nos.  5  and  6,  Coborn  Street  were  erected  for 
a  term  of  94J  years  from  September  29th,  1822,  at  the  rent  of  a  peppercorn 
for  the  first  year  of  the  said  term,  and  at  the  yearly  rent  of  £8  for  the 
remainder  of  the  said  term,  and  the  said  William  Ford  agreed  that  he 
would  before  December  25th,  182.S,  erect,  build  and  completely  finish 
fit  for  habitation,  two  brick  messuages  or  dwelling-houses  as  therein 
described,  and  should  expend  at  least  the  sum  of  £750. 

By  an  indenture  of  lease  dated  January  26th,  1824,  and  made  between 
the  predecessors  in  title  of  the  appellants  and  William  Ford,  it  was 
witnessed  that  in  consideration  of  the  .expense  which  the  said  William 
Ford  had  been  at  in  erecting  the  messuages  thereby  demised,  and  of  the 
rents  and  covenants  therein  reserved  and  contained  on  the  part  of  the  said 
William  Ford,  they,  the  said  predecessors  in  title  of  the  appellants,  demised 
and  leased  unto  the  said  William  Ford  the  two  parcels  of  land  comprised 
in  the  agreements  of  April  24th,  1822,  and  September  2nd,  1822,  with  the 
six  houses  erected  and  built  thereon,  being  Nos.  1  to  6,  Coborn  Street,  for 
a  term  of  94^  years  from  September  29th,  1822,  at  the  yearly  rent  of  £24. 
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In  May,  1910,  the  lease  was  surrendered  by  a  transfer  from  Ford,  and  the 
reversion  became  vested  in  the  appellants.  The  question,  therefore, 
before  me  is  on  what  basis  the  total  value  of  the  land  and  houses  forming 
a  portion  of  the  assessment  ought  to  be  ascertained  at  the  time  of  the 
granting  of  the  lease  of  January  26th,  1824. 

The  first  point  taken  before  me  was  that  the  provisions  of  Section  13  (2) 
of  the  Finance  (1909-10)  Act,  1910,  with  regard  to  the  ascertainment  of 
the  total  value  of  land  at  the  time  of  the  original  granting  of  the  lease 
were  not  exclusive,  and  that  the  appellants  were  entitled  to  give  evidence 
of  what  was  the  real  value  at  the  time  of  the  original  grant  apart  from  the 
provisions  of  that  section.  It  was  not  disputed  that  the  point  was  dealt 
with  by  me  in  the  case  of  JRatnsden  v.  Commissiojiers  of  Inland  Revenue, 
in  which  I  held  that  this  provision  formed  an  exclusive  mode  of  ascer- 
taining the  value.  I  think  a  passage  in  the  judgment  of  the  Master  of 
the  Rolls  in  the  case  of  The  Commissioners  of  Inland  Reremie  v.  The 
Marqiiess  of  Anglesey  (29  T.  L.  E.,  495)  points  to  this  being  the  right 
view  when  dealing  with  the  total  value  of  the  land  at  the  date  of  the 
original  grant  of  the  lease.  That  passage  is  as  follows  : — "  That  is  not 
"  to  be  ascertained  on  the  principles  of  the  total  value  found  in  Section  25, 
"  but  that  is  to  be  ascertained  as  the  basis  of  the  rent  reserved  and  pay- 
"  ments  made  in  consideration  of  the  lease  at  the  time  when  the  lease  was 
•'  originally  granted."  I  therefore  hold  that  I  am  bound  to  apply  the 
principles  prescribed  in  Section  13  (2)  to  the  ascertainment  of  the  total 
value  of  the  land  at  the  time  of  the  granting  of  the  lease. 

The  second  point  taken  was  that  on  the  wording  of  Section  13  (2)  the 
sums  of  £1,500  and  £750  were  payments  made  in  consideration  of  the 
lease  and  should  be  added  to  the  capitalised  value  of  the  rent  reserved, 
which  had  not  been  done  by  the  Commissioners  in  this  case,  whose  decision 
had  been  affirmed  by  the  Referee.  On  behalf  of  the  Crown  it  was  con- 
tended that  payments  made  in  consideration  of  the  lease  were  confined  to 
payments  of  the  same  nature  as  a  premium  or  fine  on  the  granting  of  a 
lease,  which  payment  would  go  into  the  pocket  of  the  lessor.  Mr.  Cave, 
on  behalf  of  the  appellants,  contended  before  me  that  this  meant  inserting 
into  the  section  "  payments  made  to  the  lessor,"  which  words  were  not  in 
the  section.  It  seems  to  me  that  the  true  view  of  the  expenditure  of 
£1,500  and  £750  was  that  it  was  an  expenditure  made  by  a  prospective 
lessee  for  the  purpose  of  building  houses  of  which  he  was  to  have  the 
enjoyment  for  94|-  years,  and  that  the  benefit  which  the  landlord  obtained 
was  the  reversion  in  the  houses  at  the  end  of  94J  years,  together  with  the 
advantage  of  having  the  rent  of  the  land  further  secured.  The  advantage 
obtained  by  the  landlord  does  not  seem  to  me  to  be  in  the  nature  of  a 
payment  which  he  was  in  a  position  to  demand  or  obtain  in  respect  of  his 
land,  but  what  he  did  get  was  the  benefit  which  I  have  mentioned.  I 
think  it  would  be  stretching  the  words  of  the  section  to  treat  an  expendi- 
ture on  the  land  as  a  payment  made  in  consideration  of  the  lease.  It  is  an 
expenditure  on  the  land  from  which  the  proposed  tenant  himself  obtains 
a  considerable  benefit. 

The  third  contention  before  me  was  that  the  rent  of  £24  was  a 
"  nominal  rent,"   and  that  the  undertaking  to  erect  buildings  and  to 
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expend  moneys  contained  in  the  agreements  of  April  24th,  1822,  and 
September  2nd,  1822,  constitute,  within  the  words  in  brackets  in  Sec- 
tion 13  (2),  covenants  or  undertakings  to  erect  buildings  or  to  expend  any 
sums  upon  the  property  the  value  of  which  ought  to  be  added  in  ascer- 
taining the  value  of  the  land  at  the  time  of  granting  the  lease.  In  my 
view  the  undertakings  on  the  part  of  Ford  contained  in  those  agreements 
were  undertakings  to  erect  buildings  and  to  expend  moneys  in  considera- 
tion of  the  lease,  but  this  leaves  the  question  of  whether  or  not  the  rent  of 
C24:  was  a  nominal  rent,  beeaiise  the  value  of  such  undertaking  is  only  to 
be  added  where  the  rent  is  a  nominal  one.  The  £24  clearly  was  not,  and 
was  not  contended  by  the  Solicitor-General  to  be,  the  full  rent  of  the  land 
and  buildings  included  in  the  lease. 

On  behalf  of  the  appellants  it  was  contended  that  "  nominal  rent " 
means  rent  which  was  not  the  full  valne  of  the  land  and  buildings  at  the 
time  of  the  granting  of  the  lease.  On  behalf  of  the  Crown  it  was  con- 
tended that  it  meant  rent  which  was  a  mere  token  of  an  acknowledgment 
of  the  relation  of  landlord  and  tenant,  and  should  be  read  in  the  same  sense 
as  it  is  used  in  the  phrase  "  nominal  damages." 

It  seems  to  me  that  the  object  of  the  procedure  prescribed  by  Seo- 
tion  13  (2)  for  the  purpose  of  ascertaining  the  total  value  of  the  land  at 
the  time  of  the  original  granting  of  the  lease  was  to  simplify  the  mode  of 
ascertainment.  In  many  cases,  as  in  this  case,  if  the  inquiry  was  as  to  the 
actual  value  at  the  time  it  would  be  necessary  to  enter  into  an  inquiry 
which  would  be  extremely  difficult  if  not  impossible  to  carry  out  after  a 
lapse  of  a  great  number  of  years.  If  the  test  of  whether  or  not  the  rent 
represents  the  full  value  of  the  property  is  to  be  applied,  a  similar  inquiry 
would  have  to  be  entered  upon  as  to  the  values  of  property  at  a  remote 
period,  and  I  think  it  would  be  impossible  to  limit  it  as  Mr.  Cave  suggested 
to  cases  where  from  the  documents  it  could  be  seen  that  the  rent  was  in 
the  nature  of  mere  ground  rent  or  not  the  full  rental  value.  It  is  much 
easier  to  ascertain  fi'om  the  facts  of  the  case  whether  or  not  the  rental 
value  was  a  mere  acknowledgment  of  tenancy.  I  think  the  true  view  is 
that,  for  the  purpose  of  simplifying  the  mode  of  ascertainment,  the  test  of 
whether  or  not  covenants  or  undertakings  were  to  be  brought  into  account 
is  whether  or  not  the  lessor  obtained  what  I  may  call  a  real  rent,  or 
whether  he  merely  got  an  acknowledgment  of  his  rights  as  landlord  and 
it  was  not  intended  to  enter  into  an  inquiry  as  to  whether  the  actual  rent 
was  adequate  or  not. 

I  think  the  question  is  an  extremely  difficult  one,  but  in  my  view 
"  nominal  rent "  means  what  I  have  said,  and  the  £24  which  was  to  be 
paid  in  this  case  can  in  no  sense  be  called  a  nominal  rent.  I  therefore 
think  that  the  judgment  of  the  Referee  is  right,  and  that  this  appeal  must 
be  dismissed,  with  costs. 

His  Lordship  granted  leave  to  appeal. — (29  T.  L.  R.,  631.) 
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[IN  THE  COURT  OF  APPEAL.] 

LUMSDEN  r.  INLAND  REVENUE  COMMISSIONERS. 

[July  31st,  1913.] 

linvrsion — Increment  .Vahie    Duty — Mnde    of    arri-cing    at    Valve — 
Finance  (1909-10)  Aft,  1910  (10  Edm.  VII.,  c.  8),  ss.  1,  2,  2.5. 

In  a  claim  for  increment  value  duty  it  appeared  that  L.  sold  certain 
property  on  August  23rd,  1910,  for  £750,  subject  to  a  tithe  rent  of  the 
capital  value  of  £83.  The  property  had  been  provisionally  valued  as  at 
April  30th,  1909.  This  valuation  showed  the  original  assessable  site  value 
as  £105.  Between  April  30th,  1909,  and  the  date  of  the  sale  there  had 
been  no  variation  in  the  full  site  value,  that  value  being  £228.  The  gross 
value  of  the  property  was  £638.  £90  was  admitted  to  represent  the 
amount  of  deduction  for  roads  to  be  made  under  Section  25  (4)  (V)  oi 
the  Finance  (1909-10)  Act,  1910,  from  the  total  value  to  arrive  at  the 
assessable  site  value. 

Held  (Swinfen  Eady,  L.J.,  dissenting),  that  in  arriving  at  the 
increment  value  of  the  property  the  value  of  the  site  divested  (£228)  was 
to  be  deducted  from  the  gross  value  ( £658)  ;  that  the  balance  so  arrived  at 
(£430),  plus  the  £90  for  roads,  had  to  be  deducted  from  the  purchase  price 
(£750),  leaving  a  sum  of  £230,  which  was  the  site  value  of  the  land  on  the 
occasion  giving  rise  to  the  claim  for  duty  ;  and  that  duty  was  exigible 
on  the  difference  between  that  sum  of  £230  and  £105,  the  original  site 
value. 

Decision  of  Horridge,  J.,  affirmed. 

The  Master  of  the  Rolls,  in  the  course  of  his  judgment,  said  : — 

This  appeal  raises  an  important  question  as  to  the  mode  in  which 
"  increment  value  "  is  to  be  ascertained  on  the  occasion  of  a  sale  of  the 
fee  simple  in  possession.  It  involves  the  consideration  of  several  terms 
used  in  Section  25  of  the  Finance  (1909-10)  Act,  1910 — namely,  "  gross 
"value,"  "full  site  value,"  "total  value,"  and  "assessable  site  value," 
and  perhaps  also  of  "  original  site  value." 

"  Gross  value  "  is  defined  in  Subsection  (1)  :  "  For  the  purpose  of  this 
"  part  of  this  Act  the  gross  value  of  land  means  the  amount  which  the 
"  fee  simple  of  the  land,  if  sold  at  the  time  in  the  open  market  by  a  willing 
"  seller  in  its  then  condition,  free  from  incumbrances,  and  fi-om  any 
'•  burden,  charge,  or  restriction  (other  than  rates  or  taxes),  might  be 
"  expected  to  realise."     There  is  not  much  obscurity  in  this  language. 

"  Full  site  value  "  is  defined  in  Subsection  (2).  Speaking  generally,  it 
is  the  value  of  the  bare  land  apart  from  any  buildings  or  trees  thereon. 

"  Total  value  "  is  defined  in  Subsection  (3).  Speaking  generally,  it  is 
the  gross  value  reduced  by  any  fixed  charges  or  restrictive  covenants  or 
easements. 

"Assessable  site  value"  is  defined  in  Subsection  (4).  Speaking 
generally,  it  is  the  total  value  less  the  like  deductions  as  are  directed  to  be 
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made  from  "gross  value"  to  arrive  at  "full  site  value"  and  less  also 
certain  special  allowances  which  are  more  or  less  in  the  discretion  of  the 
Commissioners. 

"  Original  site  value"  is  ascertained  as  directed  by  Sections  26  and  27. 
It  is  the  figure  inserted  in  the  provisional  valuation  unless  objection  is 
taken  to  it. 

Increment  value  duty  is  charged  on  the  "  increment  value  "  of  the  land 
on  the  occasion  of  a  sale  or  of  a  death  (Section  1),  and  by  Section  2 
"  increment  value  "  is  the  amount  (if  any)  by  which  the  site  value  on  the 
relevant  occasion  exceeds  the  original  site  value  as  ascertained  in  accord- 
ance with  the  general  provisions  of  the  Act  as  to  valuation. 

In  case  of  a  sale  by  an  owner  of  land  for  a  price  which  may  be  in 
excess  of  the  gross  value,  what  is  to  be  done  ?  Section  2,  Subsection  (2)  (a), 
tells  yon  to  take  the  price  paid  as  the  starting  point  of  your  calculation  ; 
but  you  are  to  make  "  the  like  deductions  as  are  made  under  the  general 
"  provisions  of  this  Part  of  the  Act  as  to  valuation  for  the  purpose  of 
"  arriving  at  the  site  value  of  land  from  the  total  value."  These  words 
obviously  refer  to  Section  25  (4).  The  contention  on  the  part  of  the 
Crown,  which  has  been  adopted  by  Mr.  Justice  Horridge,  is  that  you  mast 
follow  these  plain  and  unambiguous  directions.  The  contention  on  the 
part  of  the  appellant,  as  stated  in  the  Special  Case,  is  twofold.  The 
increment  value  is  either  (a)  the  difEerence  between  the  original  assess- 
able site  value  and  the  assessable  site  value  on  the  occasion,  or  (J)  the 
difEerence  between  the  original  full  site  value  and  the  full  site  value  on  the 
occasion.  Neither  of  these  contentions  seems  to  me  consistent  with  the 
express  provisions  of  the  Act.  The  former,  by  reason  of  the  words  in 
brackets  at  the  end  of  Section  25,  to  which  I  refer  more  in  detail  here- 
after ;  the  latter,  by  reason  of  the  words  in  Section  2  and  Section  25,  to 
which  I  have  already  referred. 

But  another  suggestion  deserving  careful  consideration  is  made  by 
Lord  Justice  Swinfen  Eady  in  the  judgment  which  he  is  about  to  read. 
It  is  that  there  is  no  necessity  to  make  and  no  justification  for  making  a 
new  gross  value  on  the  occasion,  and  that  when  the  actual  price  paid  has 
been  ascertained  it  is  unreasonable  to  attempt  to  guess  what  the  land  might 
be  expected  to  realise.  I  am  unable  to  accept  this  view.  It  seems  to  me 
inconsistent  with  the  language  of  the  statute.  The  actual  price  paid  may 
be  either  greater  or  less  than  would  have  been  reasonably  expected.  To 
substitute  actual  price  for  "  gross  value  "  or  "  total  value  "  is  to  effect  a 
complete  change  in  the  scheme  of  the  statute. 

I  am  aware  that  the  construction  which  I  feel  driven  to  adopt  has  the 
effect  of  taxing  builders'  profits.  It  is  not  for  me  to  consider  the  policy  of 
the  Act.  My  duty — and  it  is  by  no  means  an  easy  duty — is  to  d  iscover 
the  true  effect  of  the  language  used  by  the  Legislature  in  expressing  its 
intention.    I  agree  with  Mr.  Justice  Horridge  on  this  point. 

I  have  dealt  with  the  arguments  on  general  principles  and  withuiit 
reference  to  the  particular  figures  stated  in  the  Special  Case,  which  ai-e 
accurately  worked  out  by  Mr.  Justice  Horridge.  The  case  finds  that  there 
had  been  no  variation  in  the  full  site  value  between  April,  1909,  and  the 
date  of  the  sale  in  August,  1910,  and  that  the  purchase  price  (£760) 
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exceeds  the  gross  Value  (£658).  I  cannot  regard  these  figures  as  in  any 
way  affecting  the  application  of  the  principles  which  I  have  attempted  to 
lay  down. 

A  further  argument  was  raised  upon  some  words  at  the  end  of 
Section  25  :  "  Any  reference  in  this  Act  to  site  value  (other  than  the 
"  reference  to  the  site  value  of  land  on  an  occasion  on  which  increment 
"  duty  is  to  be  collected)  shall  be  deemed  to  be  a  reference  to  the  assessable 
"  site  value  of  the  land  as  ascertained  in  accordance  with  this  section."  It 
seems  to  me  that  the  words  .in  brackets  expressly  refer  (inter  alia)  to 
Section  2  (2)  and  negative  the  idea  that  "  site  value "  in  that  section 
means  "  assessable  value." 

There  are,  however,  certain  observations  in  the  recent  case  in  the 
House  of  Lords  of  HerUrt's  Trustees  v.  Inland  Revenue  Commissioners 
(50  S.  L.  R.,  569)  which  demand  consideration.  The  question  in  that 
case  was  whether  "  assessable  site  value  "  can  be  a  minus  quantity,  and 
it  was  held  that  it  might  be.  In  the  course  of  the  argument  against 
the  Crown  a  point  was  made  under  Section  3  (5),  and  it  was  said,  how  can 
you  give  effect  to  a  provision  which  is  intended  to  give  the  owner  a  benefit, 
in  certain  circumstances,  of  a  sum  equal  to  10  per  cent,  of  a  minus 
quantity!  And  it  was  argued  that  therefore  the  assessable  site  value 
must  be  a  positive  quantity.  The  Lord  Chancellor  dealt  with  this 
argument  at  page  572,  but  with  the  most  profound  respect  I  have  not  been 
able  to  fully  appreciate  his  view.  Lord  Atkinson,  at  page  576,  expressed 
his  inability  to  solve  the  difficulty  which  may  arise  under  Section  3  (5). 
Lord  Shaw,  on  page  579,  and  Lord  Moulton,  at  page  582,  thought  the 
difficulty  might  be  solved  by  referring  to  the  words  in  brackets  as  justify- 
ing the  view  that  "  site  value  "  in  Section  3  (5)  means  full  site  value  and 
not  assessable  site  value.  Their  observations  were  not  necessary  for  the 
decision  of  the  appeal  before  the  House,  and  neither  the  Lord  Chancellor 
nor  Lord  Atkinson  expressed  his  concurrence  with  those  observations. 

In  these  circumstances  I  feel  at  liberty,  and,  indeed,  bound,  to  exercise 
my  own  judgment,  and  to  hold  that  there  is  nothing  in  this  fresh  point  in 
favour  of  the  appellant.    In  my  opinion  the  appeal  must  be  dismissed. 

Lord  Justice  Kennedy :  This  case  presents  for  our  solution  a  question 
of  intricacy,  which  has  arisen  as  to  the  application  of  Sections  2  and  25  of 
the  Finance  (1909-10)  Act,  1910,  to  a  set  of  facts  stated  by  a  Referee  in 
the  form  of  a  Special  Case.  It  is,  I  think,  of  the  first  importance  that  iu 
seeking  the  solution  one  should  adhere  to  the  principle  stated  by  the  Lord 
Chancellor  early  in  the  course  of  his  judgment  in  the  recent  case,  cited  to 
us  by  Counsel,  of  Uerlerfs  Trustees  v.  Inland  Revenue  Commissioners 
(50  S.  L.  R.,  569,  at  p.  570)  :  "  The  duty  of  a  Com-t  of  Law  is  simply 
"  to  take  the  statute  it  has  to  construe  as  it  stands,  and  to  construe  its 
"  words  according  to  their  natural  significance.  While  reference  may 
"  be  made  to  the  state  of  the  law  and  the  material  facts  and  events  with 
' '  which  it  is  apparent  that  Parliament  was  dealing,  it  is  not  admissible  to 
' '  speculate  on  the  probable  opinions  and  motives  of  those  who  framed  the 
"  legislation,  except  in  so  fai-  as  these  appear  from  the  language  of  the 
"  statute.  That  language  must,  indeed,  be  read  as  a  whole.  If  the 
"  clearly  expressed  scheme  of  the  Act  requires  it,  particular  expressions 
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"  may  have  to  be  read  in  a  sense  which  would  not  be  the  natural  one  if 
"  they  could  be  taken  by  themselves,  but,  subject  to  this,  the  words  used 
"  must  be  given  their  natural  meaning,  unless  to  do  so  would  lead  to  a 
"  result  which  is  so  absurd  that  it  cannot  be  supposed,  in  the  absence  of 
"  expressions  which  are  wholly  ambiguous,  to  have  been  contemplated." 
The  problem  set  in  the  present  case  is  to  ascertain  upon  what  amount, 
if  any,  the  increment  value  duty  created  by  Sectional  of  the  Finance  Act 
ought  to  be  paid  by  Mr.  Lumsden,  the  appellant,  upon  the  occasion  of  his 
selling  the  fee  simple  of  a  dwelling-house  and  shop.  All  the  relevant 
statutory  provisions  for  the  ascertainment  of  the  increment  value  are  to  be 
found  in  Sections  2  and  25  of  the  Act,  and  in  regard  to  facts  and  figures 
we  are  bound  to  accept  those  which  appear  in  the  Special  Case  and  are 
cited  in  full  at  pages  346-349  of  the  report  of  this  case  in  the  Court  below 
before  Mr.  Justice  Horridge  ([1913],  1  K.  B.,  346).  We  start,  therefore, 
with  the  following  data  which  are  given  in  the  Special  Case  :  (1)  Assess- 
able site  value  in  April,  1909,  at  the  time  of  the  provisional  valuation 
under  the  Act,  £105  ;  (2)  full  site  value,  as  defined  by  Section  25  (2)  both 
in  April,  1909,  and  in  August,  1910 — the  time  of  sale — £228  ;  (3)  gross 
value,  as  defined  by  Section  25  (1)  at  the  time  of  sale,  £658  ;  (4)  deduction 
to  be  made  from  total  value,  according  to  Section  25  (4)  (i),  in  respect  of 
roaids  to  be  made,  £90  ;  (5)  the  consideration  for  the  transfer  on  sale  in 
August,  1910,  £750  ;  (6;  capital  value  of  tithe,  £33. 

According  to  the  contention,  and,  as  I  think,  the  correct  contention, 
we  ought  now  to  turn  to  the  Act  itself  to  find  what  it  prescribes  for  the 
proper  calculation  of  increment  value.  Section  2  (1)  enacts  that  on  the 
occasion,  such  as  the  sale  in  the  present  case,  on  which,  under  Section  1 
of  the  Act,  increment  value  duty  is  to  be  collected,  the  increment  value 
upon  which  the  duty  is  to  be  collected  is  to  be  deemed  to  be  the  amount  (if 
any)  by  which  the  site  value  of  the  land  at  that  time  exceeds  the  original 
site  value.  The  original  site  value  under  Section  25  (4)  means  in  the 
present  case  the  assessable  site  value  in  April,  1909,  which  was,  as  the 
Special  Case  states,  £105.  "We  have  therefore  this  unquestioned  figure  as 
one  of  the  two  figures  upon  the  difEerence  between  which  the  duty  is  to  be 
collected,  and  we  have  only  to  find  the  other  figure — that  is  to  say,  the  site 
value  of  the  land  on  the  occasion  of  the  sale.  Section  2  (2)  (a)  directs  us 
as  to  the  method  of  finding  this  site  value.  It  is,  according  to  that  section, 
to  be  taken  to  be  the  value  of  the  consideration  for  the  transfer,  "  subject 
"  to  the  like  deductions  as  are  made  under  the  general  provisions  of  this 
"  Part  of  this  Act  as  to  valuation  for  the  purpose  of  arriving  at  the  site 
"  value  of  land  from  the  total  value."  Therefore,  the  value  of  the  con- 
sideration for  the  transfer  being  £750,  all  that  we  have  to  do  in  order  to 
arrive  at  the  site  value  on  the  occasion  is,  first,  to  ascertain  what  are  the 
deductions  prescribed  in  this  part  of  the  Act  for  the  purpose  of  arriving 
at  the  site  value  of  land  from  the  total  value,  and  then  to  make  the  like 
deductions  from  the  sum  of  £750  :  "  The  general  provisions  of  this  Part 
"  of  this  Act"  are  the  provisions  of  Section  25  (4).  That  section  in  five 
subsections,  (a),  (*),  (c),  ((?),  and  (e),  enumerates  a  series  of  deductions  to 
be  made  for  the  purpose  of  arriving  at  the  assessable  site  value  of  land 
from  the  total  value ;  and  assessable  site  value  according  to  the  enactment 
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contained  in  the  close  of  this  same  section  is  to  be  understood  wherever 
site  value  is  referred  to  in  the  Act,  with  one  exception,  namely,  where  site 
value  on  the  occasion  is  referred  to.  With  heads  of  deduction  under  Sub' 
sections  (J),  (i),  and  (e),  we  have  no  concern  in  the  present  case,  for  the 
reason,  it  must  be  presumed,  that  there  was,  in  the  opinion  of  the  Eeferee, 
no  evidence  before  him  which  could  justify  a  deduction  under  any  of  these 
heads.  But  he  has  in  the  Special  Case  given  us  the  figures  for  the  deduc- 
tions to  be  made  in  the  present  case  under  Subsections  {a)  and  (V).  Sub- 
section (a)  directs  a  deduction  of  the  same  amount  as  is  to  be  deducted  for 
the  purpose  of  arriving  at  full  site  value  from  gross  value.  The  Special 
Case  fixes  the  gross  value  in  the  case. of  this  property  at  the  time  of  the  sale 
at  £658.  It  also  fixes  the  full  site  value  at  the  same  time  at  £228.  The 
difference  between  those  two  figures  is  £430,  and  that  sum  therefore 
represents  the  deduction  to  be  made  according  to  the  clear  terms  of  the 
provision  contained  in  Section  25  (4)  (a). 

Subsection  (V)  creates  a  class  or  head  of  deduction  under  which  falls 
the  sum  of  £90  for  roads  to  be  made,  as  stated  in  the  Special  Case.  The 
addition  of  this  sum  of  £90,  being  the  deduction  under  Subsection  (J),  to 
the  above-mentioned  sum  of  £430,  being  the  deduction  under  Subsection  (a), 
so  as  to  produce  a  total  sum  of  £520,  represents  in  the  language  of  Sec- 
tion 2  (2),  in  the  circumstances  of  the  present  case,  "  the  like  deductions 
"  as  are  made  under  the  general  provisions  of  this  part  of  this  Act  as  to 
"  valuation  for  the  purpose  of  arriving  at  the  site  value  of  land  from  the 
"  total  value."  Therefore,  under  Section  2  (2),  if  we  subtract  this  total 
sum  of  £520  from  the  sum  of  £750,  which  is  "  the  value  of  the  considera- 
"  tion  for  the  transfer,"  we  have  ascertained  in  strict  obedience  to  the 
directions  of  Section  2  (2)  the  site  value  of  this  land  on  the  occasion  on 
which  increment  duty  is  to  be  collected,  and  that  site  value  is  £230.  It 
follows,  inasmuch  as  the  original  site  value,  as  stated  in  the  Special  Case 
is  £105,  that  the  increment  value  on  the  occasion  of  the  sale  of  the  fee 
simple  of  this  property  in  August,  1910,  was  £125,  the  difference  between 
£230  and  £105,  or,  as  Section  2  (1)  expresses  it,  the  amount  by  which  the 
site  value  of  the  land  on  the  occasion  of  the  sale  exceeded  the  original  site 
value.  This  result,  for  which  the  Crown  contends,  is  that  to  which,  as  I 
think,  we  are  guided  by  proper  adherence  to  the  principle  of  interpretation 
enunciated  by  the  Lord  Chancellor  in  the  passage  from  his  judgment  in 
Herbert^s  Tnhstees  v.  Inland  Jtevemie  Commissioners  (_supra),  which  I 
have  quoted,  and  which  has  been  adopted  by  Mr.  Justice  Horridge  in  the 
judgment  under  appeal.  In  my  opinion  his  decision  ought  to  be  affirmed 
in  this  Coui't. 

The  appellant,  as  appears  in  the  Special  Case,  and  in  the  judgment  of 
the  learned  judge  and  as  appeared  from  the  argument  of  his  learned 
Counsel  in  this  court,  has  put  forward  alternative  contentions,  the  accept- 
ance of  either  of  which  results  in  the  conclusion  that  the  site  value  of  the 
property  in  question  on  the  occasion  of  the  sale  did  not  exceed  its  original 
site  value,  and,  therefore,  that  no  increment  value  duty  became  payable  to 
the  Crown. 

There  are  two  matters  to  which  I  think  it  is  desirable  shortly  to  advert 
before  dealing  with  these  contentions.     The  first  of  these  matters  is  the 
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plausibility  which  is  lent  to  the  conclusion  to  which  the  appellant  invites 
the  Court  to  come,  namely,  that  the  increment  value  is  in  this  case  zero,  by 
the  fact  that  the  amount  of  the  full  site  value  in  April,  1909,  and  in 
August,  1910,  is  the  same— £228.  The  Solicitor-General  pointed  out  that 
this  identity  of  values  in  1909  and  1910  is  an  accident.  He  says,  and  no 
doubt  with  truth,  that  in  many  cases  the  original  full  site  value  and  the 
full  site  value  on  the  occasion  on  which  increment  value  has  to  be 
calculated  would  not  be  the  same,  and  the  variance  would  take  effect  in 
arriving  at  the  deduction  to  be  made  under  Section  25  (i)  (a),  and  the  fact 
of  the  identity  of  the  amount  of  full  site  value  in  April,  1909,  and  in 
August,  1910,  in  the  present  case  ought  not  to  affect  our  judgment  in  faith- 
fully interpreting  Section  2  (1)  and  (2)  in  regard  to  it.  I  agree.  The 
duty  of  this  Court  is  to  apply  the  provisions  of  the  statute  as  it  stands  to 
certain  facts  and  figures  fixed  for  us  by  the  Special  Case,  whatever  may  he 
the  result.  At  the  same  time,  I  feel  myself  in  justice  forced  to  admit  that 
on  those  figures  the  application  of  the  statute  does  apparently  in  the  present 
case,  in  which  the  full  site  value  is,  both  in  1909  and  1910,  identical, 
involve,  as  a  result,  the  inclusion  in  the  increment  value  of  something 
which  is,  or  at  all  events  may  be,  other  than  pure  site  value.  But,  if  this 
be  BO,  it  is  for  the  legislature,  if  it  thinks  fit,  to  enact  a  corrective 
alteration. 

The  second  matter  to  which  I  desire  to  advert  is  certain  language  used 
by  Lord  Shaw  and  Lord  Moulton  in  the  judgments  delivered  by  their 
Lordships  respectively  in  Serberfs  Trustees  v.  Inland  Revenue  Com- 
missioners (supra).  Dealing  with  Section  3  (5),  both  the  noble  Lords,  if 
1  rightly  appreciate  that  which  was  said  by  them  as  it  is  stated  at  pages 
579  and  582  of  the  Scottish  Law  Reporter,  expressed  the  opinion  that  the 
words  "  site  value  "  in  Section  3  (5)  of  the  Act  must  not  he  understood  as 
meaning  assessable  site  value.  Such  opinions  are,  I  need  not  say,  of  very 
great  importance,  but  we  have  not  on  this  appeal  to  consider  Section  3  (5), 
and,  further,  the  decision  of  the  House  of  Lords  in  no  way  involved  or 
depended  upon  the  acceptance  of  those  opinions.  That  decision,  reversing 
a  judgment  of  the  Valuation  Appeal  Court,  was  that  the  assessable  site 
value  of  land  within  the  meaning  of  the  Finance  Act  might  be  a  minus 
quantity.  The  opinions  in  question  were,  as  I  follow  the  reasoning, 
elicited  from  Lord  Shaw  and  Lord  Moulton  by  an  argument  of  Counsel 
for  the  respondents  in  that  case  which  was  based  upon  a,  diflicnlty  which 
he  had  contended  would  arise  in  the  application  of  Section  3  (5)  in  the 
event  of  the  decision  being  that  to  which  the  House  of  Lords ,  ultimately 
came.  They  cannot,  I  think,  rightly  be  treated  as  opinions  which  ought  to 
govern  our  judgment  on  the  very  different  question  arising  on  other 
sections  of  the  Act  which  is  raised  by  the  present  appeal. 

I  turn  now  to  the  alternative  contentions,  as  I  understand  them,  which 
have  been  put  forward  by  the  appellant.  The  first,  referred  to  as  (J)  in  the 
Special  Case,  is  that  the  Court  ought  to  look  only  at  the  original  full  site 
value  of  £228  in  1909,  and  the  full  site  value  of  £228  in  1910,  and,  as 
they  are  the  same,  to  hold  that  there  is  no  increment  value.  Another 
contention  appearing  in  the  Special  Case,  which  is  dealt  with  by 
Mr.  Justice  Horridge  at  page  353  of  the  report  of  this  case  in  the  Court 
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below  ([1913],  1  K.  B.,  346),  is  that  the  occaBional  liite  value  is  the  full 
site  value  under  Section  25  (2)  ;  that  this  full  site  value  being  £228,  you 
ought,  in  order  to  get  at  the  site  value  on  the  occasion  of  the  sale,  to  deduct 
from  it  the  £90  for  roads  and  the  £33  for  tithe,  whence  results  the  figure 
of  £105,  showing  no  increase  over  the  original  assessable  site  value.    As 
to  each  of  these  contentions,  I  am  unable  to  reconcile  it  with  the  directions 
for  the  method  of  arriving  at  the  site  value  on  the  occasion  of  the  sale 
which  are  specified  in  the  Act.    Each  of  them  excludes  from  the  calculation 
of  the  increment  value,  as  the  contentions  are  there  stated,  the  value  of  the 
consideration  for  the  transfer  which  Section  2  directs,  subject  to  certain 
deductions  from  it,  to  be  taken  as  the  site  value,  where  the  occasion  is  a 
transfer  on  sale  of  the  fee  simple,  for  the  pui-pose,  or  at  all  events  with 
the  result,  possibly,  of  bringing  into  the  constitution  of  the  taxable  incre- 
ment value,  not  merely  an  increase  of  site  value  resulting  from  external 
circumstances,  but  also,  to  some  extent,  the  profit  of  a  fortunate  sale  at  an 
abnormally  high  price,  such  as,  in  view  of  the  gross  value  of  £658  found 
in   paragraph   6  of  the    Special    Case,  the    sale  at  the  price  of  £750 
seems  to  have  been  in  the  present  case.    If   I  appreciated  correctly  the 
arguments  before  us,  the  principal  contention  on  the  respondents'  behalf, 
as  placed  before  this  Court,  is  that  which  is  set  out  in  the  judgment  of 
Mr.  Justice  Horridge  as  printed  on  pages  350  and  351  of  the  report  in  the 
Law  Reports.     In  this  the  value  of  the  consideration  for  the  transfer — the 
sum  of  £750 — ^is  taken  into  account  in  the  calculation,  but,  as  it  appears 
to  me,  in  a  way  which  is  not  warranted  by  Section  2  of  the  Act,  or  is  in 
accord  with  the  finding  in  the  Special  Case,  paragraph  6,  that  the  gross  value 
was  £658.     The  method  pursued  is  as  follows  :  £750  being  the  price  of 
the  land  with  the  incumbrance  or  charge  of  the  tithe  upon  it,  the  capital 
value  of  the  tithe,  £33,  must  be  added  to  that  figure  in  order  to  arrive  at 
the  gross  value  as  defined  by  Section  25  (1)  of  the  Act.    Therefore,  in 
order  to  obtain  the  figure  referred  to  in  Section  25  (4)  (a)  it  is  from  this 

figure  of  £783  that  you  must  subtract  the  agreed  figure  of  full  site  value 

£228 — and  the  resulting  difference  is  £555.  This  sum  of  £555,  with  the 
addition  of  the  figure  of  £90  for  roads,  represents  the  deductions  which,  in 
accordance  with  the  provisions  contained  in  the  concluding  paragraph  of 
Section  2,  and  in  Section  25  (4)  of  the  Act,  are  to  be  made  fi-om  the  total 
value  in  order  to  arrive  at  the  assessable  site  value  on  the  occasion  of  the 
sale.  The  actual  sale  price,  £750,  represents,  it  is  said,  the  total  value  as 
defined  by  Section  25  (3)  because  it  is  the  price  subject  to  the  tithe. 
Deducting,  therefore,  from  £750  the  sum  oE  £645,  which  is  obtained  by 
the  addition  together  of  the  deductions  of  £555  and  £90,  you  get  £105  as 
the  assessable  site  value  at  the  time  of  the  sale,  and,  as  that  was  also  the 
original  site  value,  it  necessarily  follows  that  there  is  no  increment  value 
upon  which  duty  can  be  charged. 

With  all  respect  to  those  who  thus  argue,  it  appears  to  me  that  there 
are  at  least  two  serious  flaws  in  the  reasoning.  I  see  no  right  to  assume 
that  the  actual  sale  price  is  to  be  taken  as  representing  total  value  ;  and 
the  assumption  that  £783— i.e.,  the  sum  of  the  sale  price  and  the  capital 
value  of  the  tithe— is  to  be  taken  as  representing  gross  value  appears  to 
me  to  be  in  absolute  contradiction  with  one  of  the  express  findings  in  the 
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Special  Case,  which  is  in  paragraph  6,  that  the  gross  value  is  £658.  We 
are  not  at  liberty,  I  think,  to  say  that  the  gross  value  is  something 
different,  nor  does  it  appear  to  me  to  be  >■  finding  necessarily  inconsistent 
with  the  fact  that  a  buyer  came  forward  who  was  willing  to  pay  £750,  and 
to  incur  the  burden  of  the  tithe.  In  regard  to  the  contention  of  the 
appellant,  the  criticism  of  Mr.  Justice  Horridge,  which  appears  on  page 
351  of  the  report  of  this  case,  seems  to  me  to  be  j ust  :  "I  do  not  think  I 
' '  can  adopt  the  argument  put  forward  on  behalf  of  the  respondent " — he 
is  the  appellant  on  the  appeal  to  this  Court — "  as  I  think  it  violates  the 
"  provisions  of  the  Act.  Under  Section  2  the  consideration  money  is  to 
"  be  subject  to  the  like  deductions  as  are  made  under  Section  25,  and  in 
"  order  to  introduce  the  purchase  money  as  distinguished  from  the  gross 
"  value,  you  must  first  assume  that  the  purchase  price  is  to  be  substituted 
"  under  Section  25  (3)  for  the  total  value  of  the  land,  for  which  I  can 
"  find  no  justification,  especially  as  the  case  distinctly  finds  that  the  pur- 
"  chase  price  exceeds  the  gross  value  under  Section  25  (1)  and,  therefore, 
"  exceeds  the  total  value  under  Section  25  (3).  Even  if  this  is  done,  you 
"  have  then  got  to  ascertain  the  gross  value  by  adding  the  tithe  rent- 
"  charge  to  the  total  value,  whereas  the  section  provides  that  the  first 
"  thing  to  be  ascertained  is  the  gross  value,  and  the  total  value  is  ascer- 
"  tained  by  deduction  from  it." 

These  observations  appear  to  me  to  be  well  founded.  I  conceive  that 
this  Court  is  not  entitled,  because  the  statute  in  Section  2  (2)  (a)  directs 
us  to  ascertain  the  site  value  on  the  occasion  by  making  certain  deductions 
from  the  sale  price  to  substitute  in  ascertaining  the  amount  of  these 
deductions  in  accordance  with  Section  25  (4),  the  sale  price  for  the  gross 
value  which  is  expressly  prescribed  in  Section  25  (4)  (a)  as  an  element  in 
the  process,  and  which  is  found  for  us  in  this  case  to  be  £658.  We  are 
not  at  liberty,  to  put  it  shortly,  to  depart  from  the  directions  of  the  statute 
or  from  the  figures  stated  in  the  Special  Case.  In  my  opinion  this  appeal 
must  be  dismissed. 

Lord  Justice  Swinfen  Eady,  dissenting,  said  in  the  course  of  his 
judgment : — 

By  Section  2,  Subsection  (2)  (a)  in  order  to  ascertain  "  the  site  value  on 
"  occasion,"  when  the  occasion  is  a  transfer  on  sale  of  the  fee  simple,  as 
in  the  present  case,  you  start  with  the  value  of  the  consideration  for  the 
transfer.  From  this  amount  you  are  to  make  certain  deductions  ;  and 
these  are  to  be  "  the  like  deductions,"  as  are  made  under  the  general  pro- 
visions of  this  part  of  the  Act  as  to  valuation,  for  the  purpose  of  arriving 
at  the  site  value  of  land  from  the  total  value.  Section  25,  Subsection  (4), 
provides  for  the  deductions  which  are  to  be  made  from  the  total  value  for 
the  purpose  of  arriving  at  the  "  assessable  "  site  value,  and  by  the  last 
paragraph  of  that  subsection  any  reference  in  the  Act  to  site  value  means 
the  assessable  site  value  as  ascertained  in  accordance  with  Section  25,  unless 
such  meaning  is  excluded  by  the  words  within  brackets  in  the  last  para- 
graph. Section  26  (1)  provides  that  a  valuation  of  all  land  in  the  United 
Kingdom  is  to  be  made,  and  a  value  is  to  be  estimated  as  on  April  30th, 
1909.  When  once  the  assessable  site  value  or  original  site  value  has  been 
fixed  as  of  that  date,  it  has  been  so  fixed  once  for  all  and  remains  a  constant 
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quantity.  "The  like  deductions"  which  are  directed  to  be  made  by 
Section  2  (2)  are  therefore  like  deductions  to  those  which  are  directed  to 
be  made  from  total  value  for  the  purpose  of  arriving  at  "  assessable  "  site 
value,  unless  such  meaning  is  excluded  by  the  words  between  brackets  in 
the  last  paragraph  of  Section  25  (4).  In  my  opinion  the  proper  con- 
struction of  the  words  between  brackets  is  that  they  should  be  read 
as  meaning  other  than  "  site  value  on  occasion,"  in  other  words, 
that  any  reference  to  "site  value"  means  to  "assessable  site  value," 
unless  the  context  shows  that  "  site  value  on  occasion  "  is  refeiTed  to. 
I  therefore  construe  Section  2  (2)  as  containing  a  direction  to  make 
the  like  deductions  from  the  value  of  the  consideration  for  the  transfer' 
as  are  made  under  Section  25  (4)  from  total  value  for  the  purpose 
of  arriving  at  assessable  site  value.  It  will  be  observed  that  the  direc- 
tion is  to  make  "  the  like  deductions  "  and  not  "  the  same  deductions." 
The  deductions  are  those  specified  in  Section  25,  Subsection  (4),  Clauses 
(a),  (J)),  (c),  (d),  and  (e),  or  such  of  them  as  may  be  applicable.  After 
making  these  deductions  from  "the  value  of  the  consideration  for  the 
"  transfer,"  the  remainder  of  this  consideration  is  "  the  site  value  on 
"occasion,"  upon  which  increment  value  duty  is  payable,  so  far  as  it 
exceeds  the  original  site  value. 

This,  in  my  opinion,  is  the  true  construction  of  the  statute.  There  is 
no  difficulty  in  carrying  out  its  provisions  on  this  construction  ;  wherever 
the  site  value  on  occasion  exceeds  the  original  site  value,  the  amount  of  the 
increment  is  ascertained,  and  duty  at  the  rate  of  £1  for  every  complete  £5 
of  the  increment  value  is  payable  npon  it,  subject  to  the  reduction  allowed 
under  Section  3,  Subsection  (5).  The  Special  Case  states  that  there  was 
no  variation  in  the  "  full  site  value "  between  April  30th,  1909,  and 
August  23rd,  1910,  and  that  the  value  was  £228  on  each  date.  It  was 
also  admitted  that  £90  represented  the  amount  of  deduction  for  roads  to 
be  made  under  Section  25  (4)  (J),  and  that  the  capital  value  of  the  tithe 
was  admitted  to  be  £33.  On  these  figui-es,  which  are  identical  on  each  of 
the  two  occasions  to  be  compai-ed,  there  is  and  can  be  no  real  difference 
between  present  and  past  site  value. 

This  difficulty  is  not  met  by  saying  that  in  this  case  the  "  full  site 
"  value  "  happens  to  be  the  same  at  each  date,  but  this  is  merely  acci- 
dental, because  it  is  in  this  case  where  the  "  full  site  value  "  is  the  same  at 
both  the  material  dates,  that  an  increased  site  value  of  £125  is  claimed. 
It  is  not  difiScult  to  see  how  this  rather  astonishing  result  is  brought 
about. 

The  real  crux  of  the  matter  lies  in  the  contention  that  the  direction  to 
make  "the  like  deductions"  from  the  "consideration  for  the  transfer" 
involves  a  direction  to  arrive  at  a  gross  value  of  laud  on  the  occasion  of  a 
sale.  The  amomit  by  which  the  "consideration  for  the  transfer  "  exceeds 
this  gross  value,  from  whatever  cause  the  excess  in  price  may  arise,  is 
then  said  to  be  increment  in  site  value.  The  statute  does  not  contain  any 
direction  to  arrive  at  a  gross  value  of  land  on  the  occasion  of  sale,  and  the 
value  of  the  divested  site  can  be  arrived  at  without  doing  so.  The 
problem  is  this.  On  the  basis  of  a  given  figure  of  value  what  would  be  the 
value  if  divested  of  all  structures  and  growing  things  ?     The  problem  is 
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the  same,  whether  the  given  figura  is  the  consideration  on  sale  or  an 
estimated  gross  value.  Moreover,  although  for  the  purpose  of  the 
original  valuation  of  all  the  land  in  the  kingdom  it  was  necessary 
to  arrive  at  a  figure  of  gross  value,  by  estimation,  it  is  quite  a 
different  matter  to  require  it  to  be  done  on  every  sale  which 
takes  place  and  when  the  consideration  for  the  same  is  known.  A 
great  number  of  matters  enter  into  the  consideration  of  what  sum  any 
particular  land  might  be  expected  to  realise,  such  as  the  position  of 
the  land,  the  soil,  the  nature  of  any  buildings  upon  it,  the  demand,  and 
numerous  other  things.  If  it  were  possible  for  a  valuer  to  be  perfectly 
informed  on  all  these  points  he  would  know  exactly  what  the  land  would 
realise,  and  he  would  expect  it  to  realise  that  amount.  The  less  he  knows 
of  these  matters  the  less  able  would  he  be  to  form  a  coiTCCt  judgment,  and 
the  greater  the  difference  between  what  the  land  in  fact  realises  and  what 
he  expected  it  to  realise.  It  seems  strangely  anomalous  to  require  after  a 
sale  an  ex  post  facto  valuation  of  what  the  land  might  (erroneously)  have 
been  expected  to  realise.  I  say  erroneously,  as,  unless  the  sum  to  be  arrived 
at  differs  from  the  sum  actually  realised,  there  is  no  object  in  obtaining  the 
valuation.  Moreover,  the  defect  of  this  method  is  to  attribute  the  whole 
difference  between  actual  price  realised  and  what  the  laud  was  expected  to 
realise  to  an  increase  in  site  value.  Thus  suppose  two  rival  traders,  attracted 
solely  by  the  special  suitability  of  certain  buildings  for  their  trade,  by 
bidding  against  each  other  run  up  the  price  considerably  in  excess  of  what 
the  property  might  have  been  expected  to  realise,  the  whole  of  the  excess 
would  be  treated  as  an  increase  in  site  value.  Such  a  result  would  be 
quite  inconsistent  with  the  opinion  expressed  by  the  Lord  Chancellor — that 
the  increment  value  directed  to  be  taxed  is  simply  the  difference  between 
present  and  past  site  value. 

In  the  case  under  appeal  the  alleged  increment  in  site  value  is  really 
obtained  in  the  following  manner  : — 

The  land,  subject  to  a  charge  of  £33  for  tithe,  was  sold  for  £750  ;  it 
was  only  "  expected  to  realise  "  £658,  if  free  from  tithe  ;  therefore  there  is 
a  gain  of  the  difference  between  £750  and  £658,  or  £92,  and  the  £33 
tithe,  or  £125  in  all.  This  is  claimed  as  "  increment  in  site  value," 
although  the  full  site  value  has  remained  the  same,  and  the  whole 
increment  entirely  depends  on  such  figure  as  the  valuer  may  fix  upon  as  a 
new  gross  value.  If  the  statute  requires  such  a  valuation  it  must  be  made, 
but  I  cannot  find  any  direction  to  make  it,  and  full  effect  can  be  given  to 
make  the  "  like  deductions  "  by  star-ting  with  "  the  consideration  for  the 
"  transfer,''  and  making  the  deduction  from  this  amount — that  is,  such 
deduction  as  is  necessary  to  ascertain  the  divested  value. 

The  fact  that  the  fall  site  value  was  the  same  on  each  occasion  and 
the  deductions  for  tithe  and  for  works  and  capital  expenditure  the  same, 
negatives  any  increment  in  site  value,  and  the  process  by  which  an  apparent 
increment  was  obtained,  namely,  estimating  what  the  property,  if  then 
sold  free  from  incumbrances,  might  have  been  expected  to  realise,  de- 
ducting this  from  the  consideration  for  the  transfer,  and  claiming  the 
difference  as  as  increment  in  the  site  value,  is  one  not  authorised  by  the 
statute. 
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I  can  find  no  jnstifioation  in  the  statute  for  the  contention  that  where- 
ever  the  price  realised  is  greater  than  would  haTe  been  reasonably  expected 
the  whole  of  the  excess  in  price  is  to  be  deemed  to  be  an  increment  in  site 
value.  I  have  only  to  construe  the  statute  by  the  language  used,  and  I 
cannot  discover  any  such  justification  in  the  direction  to  make  deductions 
from  the  consideration  for  the  transfer  to  arrive  at  "  the  site  value  on 
"  occasion."  I  am  aware  that  the  deduction  to  obtain  a  divested  value  is 
stated  to  be  £430,  but  this  figure  is  arrived  at  upon  the  basis  of  a  new 
gross  value,  which,  in  my  opinion,  is  erroneous. 

I  am  of  opinion  that  the  appeal  should  be  allowed,  and  that  the  Special 
Case  should  be  answered  by  saying  that  the  appellant  was  not  liable  to  pay 
any  increment  value  duty  on  the  occasion  in  question. — (29  T.  L.  R.,  759.) 

[Appeal  pending.] 
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THE  FINANCE  (1909-10)  ACT,  1910. 
PART  I. 


EEPOETS 

OF 

APPEALS    HEAKD   BY   EEFEREES. 


Before  George  Henson,  Esq.,  Referee,  Uh  June,  1913. 

The  Repbbsentative  Church  Body  of  Ireland  v.  The 
Commissioners  of  Inland  Revenue. 

TJndbveloped  Land  Duty  —  Lands  belonging  to  Represen- 
tative Church  Body  leased  to  Incuivibent  op  Parish  — 
Occupier  —  Glebe  Lands  used  foe  Church  Purposes  — 
Liability  for  Duty  —  Exemption  op  Land  held  for 
Charitable  Purposes  —  Finance  (1909-10)  Act,  1910, 
s.  37  (1). 

This  was  an  appeal  on  behalf  of  the  Representative  Church  Body  (Ireland) 
against  the  assessment  of  the  land  of  -Raheny  Glebe,  near  Dublin.  The 
appellants  contended  (1)  that  the  glebe  originally  contained  la.  Or.  36p. 
of  garden  and  5a.  Or.  18p.  additional  land,  vested  in  the  Representative 
Church  Body  in  1874  ;  (2)  that  the  lands  were  still  held  as  a  glebe  by 
the  incumbent,  who  had  occupied  that  position  since  1878  ;  (3)  that  the 
rules  provided  that  the  incumbent  paid  no  rent.  But  paid  all  taxes,  together 
with  a  sum  of  15  per  cent,  on  the  commutation  value  of  the  residence  for 
repairs,  getting  a  refund  if  less  be  expended  ;  (4)  that  by  amended  rules, 
dated  1879  and  1881,  a  lease  was  taken  out  in  1881  providing  that  the 
glebe  should  be  held  during  the  incumbency  with  a  covenant  against 
assignment,  subletting,  or  letting  in  conacre,  £1  2s.  &d.  being  paid  yearly 
to  the  Representative  Church  Body  for  insurance,  and  £3  7s.  to  the 
guarantee  fund  ;  and  (5)  that  repairs,  when  necessary,  were  provided  for 
out  of  parish  funds  subject  to  the  supervision  of  the  Representative  Church 
Body.  The  appellants  claimed  exemption  under  Section  37  of  the  Pinance 
(1909-10)  Act,  1910. 

The  Commissioners  of  Inland  Revenue  contended  that  in  Porm  IV., 
under  the  signature  of  Mr.  A.  P.  Maude,  Seci-etary  to  the  Representative 
Church  Body,  the  incumbent,  Rev.  E.  C.  Hayes,  was  stated  to  be  the 
occupier,  and  that  no  objection  was  made  on  page  2  of  the  form,  where 
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objections  were  invited.  They  further  contended  that  the  lease  of  1881 
constituted  the  incumbent  an  ordinary  tenant,  and  that  the  user  of 
the  premises  was  for  private  -use  or  profit,  and  therefore  not  liable  to 
exemption. 

The  Eeferee  gave  his  decision  as  follows  : — 

The  land  of  Eaheny  Glebe  being  held  on  behalf  of  a  governing  body 
constituted  for  the  purposes  and  being  used  by  that  body  for  the  purposes 
of  the  body,  no  undeveloped  land  duty  is  chargeable  in  respect  thereof. 

The  Referee  stated  a  case  for  the  decision  of  the  King's  Bench 
Division,  bat  the  case  has  been  withdrawn. 

Mr.  E.  Coll,  instructed  by  Mr.  Richard  Martin,  appeared  for  the  Com- 
missioners of  Inland  Revenue. 

Mr.  E.   S.  Murphy,  instructed  by  Messrs.   Maunsell  Darley  &   Orpen, 
appeared  for  the  Representative  Church  Body. 


Before  John  Lopdbil,  Esq.,  Referee,  \Wi  June,  1913. 

John  Hall  v.  Commissionees  op  Inlakd  Revenue. 

Undeveloped  Land  Dutt?  —  Excessive  Valtjation  —  Land  in 
Cultivation  not  suitable  pob  Building — Finance  (1909-10) 
Act,  1910,  ss.  17  &  18,  s.  33  (1)  (a)  (b). 

This  was  an  appeal  against  provisional  assessment  of  land  for  building 
purposes  on  the  ground  that  the  valuation  was  excessive,  as  the  laud  was 
unsuitable  for  such  purposes,  and  had  been  under  cultivation  for  six  years 
previously. 

The  Referee  gave  his  decision  as  follows  : — 

The  appellant  not  having  appealed  as  in  manner  provided  under  the 
provisions  of  Section  27  (2)  against  the  Provisional  Valuation  No.  2351, 
which  fixed  the  total  value  at  £200  and  site  value  at  £200,  I  am  of 
opinion  that  under  the  provisions  of  Section  33  (1)  (a)  and  (b)  the 
appeal  cannot  be  sustained,  and  that  the  appellant  is  liable  for  the  amount 
of  the  duty  claimed. 

In  the  event  of  my  decision  as  regards  the  legal  aspect  of  the  case 
being  incorrect  on  the  facts,  and  having  viewed  the  premises,  I  am  clearly 
of  opinion  that  the  lauds  in  question  are  not  liable  for  undeveloped  land 
duty  under  the  provisions  of  Sections  17  and  18  of  the  Finance  Act. 
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Before  John  Lopdell,  Esq.,  Referee,  28iA  June,  1913. 

E.   BeWLEY    r.    COMMISSIONEES    OP   INLAND    REVENTTE. 

Provisional  Valuation— Total  Valxtb — Site  Value — 
EiNAUCE  (1909-10)  Act,  1910. 

In  this  case  the  appellant  appealed  against  the  total  value  and  site 
valne  fixed  on  the  provisional  valuation,  which  set  out  the  gross  value  as 
£7,075,  on  the  ground  that  the  item  of  £2,000,  the  value  placed  on  the 
huilding  plot  of  5  acres,  being  20  yearp'  purchase  of  £100  an  acr^  for  said 
5  acres  is,  and  should  be,  reduced  to  £1,666  13s.  4(i.,  being  16§  years'  pur- 
chase of  said  £100  per  acre.  The  total  deductions  were  £4,000,  making 
the  deductions  from  the  gross  value  to  arrive  at  the  full  site  value,  £8,075. 
In  addition  to  this  there  was  £400  for  works  executed,  which  made  the 
total  deductions  £3,745,  so  that  the  assessable  site  value  appealed  against 
was  £3,600. 

The  decision  of  the  Beferee  was  as  follows  : — 

Having  heard  the  case  and  inspected  the  land,  I  decide  that  the  value 
of  the  building  plot  of  5  acres,  forming  the  subject  of  the  above  appeal, 
has  been  correctly  fixed  at  the  sum  of  £2,000.  I  also  decide  that  the 
expenses  actually  incurred  by  the  Commissioners  of  Inland  Revenue,  in 
reference  to  the  hearing  of  this  appeal,  should  be  paid  by  the  appellant. 


Before  Thomas  Binnie,  Esq.,  Referee,  2itJi  July  and 
lUh  December,  1913. 

William  Beattie  v.  The  Commissioners  of  Inland  Kevenue 
AND  Others. 

Provisional  Valuation  —  Owner  —  Delay  in  making  Pro- 
visional Valuation  —  Date  at  which  Owner  to  be 
Ascertained  —  Conflicting  Interests  op  Vendor  and 
Purchaser— EiNAKCB  (1909-10)  Act,  1910  (10  Edw.  VH., 
C.  8),  SS.  26  (1-),  27  (1)  (2)  (4),  &  33. 

Held  that  "  owner  "  in  Section  27  means  the  owner  at  the  date  when 
the  provisional  valuation  is  made,  and  not  the  owner  at  April  30, 1909. 


At  Whitsunday,  1911,  the  appellant,  Mr.  William  Beattie,  of  Dineiddwg, 
Milngavie,  in  the  parish  of  Strathblane,  and  county  of  Stirling,  purchased 
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three  fields,  extending  to  about  15  acres,  adjoining  the  grounds  of  his 
residence,  from  Mrs.  Coats  and  Mr.  John  Love,  junior,  the  respondents, 
who  had  been  owners  of  the  land  for  some  time  prior  to  AprU  30,  1909. 
The  purchase  price,  which  was  £1,650,  included  a  small  cottage  situated 
in  the  corner  of  one  of  the  fields  and  not  embraced  in  the  appeal.  The 
proYisional  valuation  of  the  land  was  served  on  December  29,  1911,  and 
after  Rome  negotiations  an  amended  provisional  valuation  was  served  both 
upon  the  appellant  and  the  respondents  on  December  26,  1912.  The  re- 
spondents acquiesced  in  the  amended  provisional  valuation,  but  the  appellant 
objected  to  the  values  contained  in  it,  and,  as  the  Commissioners  refused 
to  amend  it  to  his  satisfaction,  he  lodged  a  notice  of  appeal.  The  values 
in  the  amended  provisional  valuation  were  as  follows : — 

£       s.    d. 

Original  gross  value  1,710  10     0 

Original  full  site  value       1,710  10     0 

Deductions  from  gross  value  to  arrive  at  total 

value      130  10     0 

Original  total  value  1.580     0     0 

Original  assetoable  site  value        1,580    0    0 

Value    of    agricultural    land     for    agricultural 

purposes  ...         ...         •.■         •■•         ■••  280     0     0 

At  the  first  hearing  of  the  appeal,  which  took  place  on  July  24,  1913, 
the  respondents  raised  the  preliminary  point  of  law  that  no  appeal  could 
be  taken  by  the  appellant  against  the  amended  provisional  valuation, 
because  he  was  not  the  owner  of  nor  a  person  interested,  in  the  land  at 
April  30,  1909.  The  Referee  reserved  the  question  of  the  competency  of 
the  appeal  and  heard  parties  on  the  merits.  After  consideration  he  desired 
the  parties  to  re-argue  the  preliminary  question.  The  rehearing  took  place 
on  December  15,  1913. 

On  the  question  of  the  competency  of  the  appeal,  the  respondents, 
Mrs.  Coats  and  Mr.  Love,  submitted  that  since,  under  Section  26  of  the 
Act,  the  valuation  was  to  be  made  as  at  April  30, 1909,  the  word  "  owner  " 
in  Section  27  must  refer  to  the  person  who  was  owner  at  that  date.  The 
appellant  did  not  acquire  the  land  until  two  years  later.  At  April  30, 1909, 
he  had  no  interest  in  the  laud.  The  delay  is  serving  the  valution  was 
due  to  pressure  of  work  in  the  valuation  department.  By  delaying  the 
valuation  the  Commissioners  could  not  prejudice  the  rights  of  the  re- 
spondents. The  respondents  had  acquiesced  in  the  amended  provisional 
valuation,  which  had  now  Become  final  and  could  not  be  disturbed. 

The  Commissioners  of  Inland  Revenue  (while  maintaining  the  correct- 
ness of  the  amended  provisional  valuation)  submitted  that  the  appeal  was 
competent.  The  appellant  was  the  owner  within  the  meaning  of  Section  27, 
and,  as  such,  bound  to  be  served  with  a  copy  of  the  provisional  valuation. 
The  amended  provisional  valuation  had  been  also  served  on  the  respondents 
as  persons  interested  in  the  land,  without  any  formal  demand,  under 
Section  27  (5;,  merely  as  an  act  of  equitable  administration.  An  Act  of 
Parliament  spoke  from  its  date,  and  was  not  retrospective  imless  there  was 
something  in  the  language,  context,  or  objects  of  the  Act  showing  a 
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contrary  intention.  (^Gardner  v.  Lucas,  5  11.  (H.L.),  105.)  The  words 
used  must  be  given  their  nntural  meaning  (^Ilnrherfs  Trustees  v.  Inland 
RfiviiMe,  1913,  S.  C.  (H.L.),  3i  ;  [1913],  A.  C,  826, ^er  Haldane,  L.C.)  ; 
and  words  cannot  be  imported  into  a  statute  which  are  not  there  (Niith  v. 
Tumpllit  [ISSl],  L,  E.,  8  Q.  B.,  247  ;  45  L.  T.,  652,  per  Denman,  J.,  at 
p.  653).  Owner  means  person  who  is  owner,  not  was  owner,  otherwise  it 
would  be  necessary  to  read  in  "owner  as  at  30th  April,  1909."  The 
expression  must  be  interpreted  as  meaning  the  owner  at  the  date  when  the 
Act  contemplated  by  the  statute,  i.e.,  making  the  valuation,  comes  to  be 
performed  by  the  Commissioners.  This  view  is  supported  by  judicial 
authority.  (^Arrow  Shipping  Compa/)iyy.  Tyne Improrement  Oommissioners 
[1894],  A.  C,  508.)  Section  26  (1)  merely  fixes  the  date  at  which  the  value 
is  to  be  estimated  in  order  to  secure  uniformity  of  valuation.  The  valua- 
tion is  to  be  made  "as  soon  as  may  be."  The  Act  was  not  passed  till 
April  29,  1910,  almost  a  year  after  April  30,  1909,  and  the  valuation  must 
of  necessity  take  a  long  itime  to  complete.  The  owner  at  April  30,  1909, 
may  have  died  or  disappeared  before  the  provisional  valuation  is  made,  and 
in  this  way  the  Act  would  be  unworkable.  Section  26  (2)  provides  that 
the  "  owner  "  of,  and  any  person  receiving  rent  in  respect  of,  any  land 
shall  furnish  when  required  a  return  to  the  Commissioners.  Only  the 
owner  or  the  person  receiving  rent  when  the  return  is  called  for  is  in  a. 
position  to  furnish  a  return  ;  no  one  else  has  the  material  to  enable  him 
to  do  so.  Section  31  (1)  provides  that  every  person  who  pays  (nbt  paid) 
rent  shall  furnish  the  Commissioners  with  a  return  of  the  name  and 
address  of  the  person  to  whom  he  pays  rent.  This  clearly  points  to  the 
owner  being  the  owner  at  the  date  of  the  valuation.  Section  31  (4)  pro- 
vides that  the  Commissioners  are  to  serve  the  provisional  valuation  or  any 
other  notice  on  the  "owner"  by  sending  it  by  post  to  the  address  fm-nished 
to  the  Crmmissioners  under  the  section.  That  can  only  mean  the  owner 
when  the  valuation  is  made.  To  hold  otherwise  would  render  the  pro- 
cedure ridiculous,  as  many  owners  at  April  30,  1909,  would  be  no  longer 
in  existence.  Words  must  be  construed  in  a  way  which  will  render  the 
procedure  sensible  and  not  absurd.  (^Hornsey  Local  Board  v.  Monareli 
Investment  Society,  24  Q.  B.,  I,  per  Esher,  M.R.) 

On  behalf  of  the  appellant  the  arguments  submitted  for  the  Commis- 
sioners were  adopted,  and  it  was  further  argued  that  in  any  event  the 
appellant  was  a  person  "  interested  in  the  land."  The  definition  of 
"interest"  in  relation  to  land  occurring  in  Section  42  included  various 
things,  but  did  not  exclude  the  appellant's  interest.  "  Interested  in  the 
"land"  had  a,  wider  meaning  than  the  statutory  definition  of  "interest." 
The  appellant,  while  maintaining  he  was  the  owner  for  the  purposes  of  the 
appeal,  did  not  dispute  the  respondent's  right  to  appear  and  be  heard  in 
support  of  the  provisional  valuation. 

On  the  merits  of  the  appeal,  the  respondents  and  the  Commissioners 
both  maintained  that  the  proTisional  valuation  was  correct.  The  appellant 
maintained  that  the  total  value  and  site  value  were  excessive,  as  he  had 
been  m  illing  to  pay  and  had  actually  paid  a  very  full  price  for  the  ground 
in  order  to  secure  the  amenity  of  his  mansion-house  and  pleasure 
ground. 
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The  Referee,  in  his  award  (dated  February  6,  19U),  after  stating  the 
facts  and  the  main  arguments  of  the  parties,  proceeds  : — 

"I  decide  that,  on  a  true  construction  of  the  Act  above  cited,  the 
contention  in  law  advanced  on  behalf  of  the  respondents,  Mrs.  Coats 
And  Mr.  Love,  is  incorrect,  and  I  decide  that  the  appellant  is  entitled 
to  appeal  against  the  said  amended  provisional  valuation. 

On  the  merits  of  the  case  I  decide  that  the  values  stated  in  the  said 
amended  provisional  valuation  are  incorrect,  and  I  further  decide  : — 

£     s.     d. 
That  the  gross  value  is  one  thousand  two  hundred      1,248  10    0 

and  forty-eight  pounds  ten  shillings. 
That  the  full  site  value  is   one    thousand    two     1,248  10    0 

hundred  and  forty-eight  pounds  ten  shillings. 
That  the  deductions  from  gross  value  to  arrive  at        130  10     0 
total  value  are  agreed  by  the  parties  at  one 
hundred  and  thirty  pounds  ten  shillings. 
That  the  total  value  is  one  thousand  one  hundred     1,118     0    0 

and  eighteen  pounds. 
That  the  assessable  site  value  is  one  thousand  one     1,118     0    0 

hundred  and  eighteen  pounds. 
That  the  value  of  agricultural  land  for  agricul-         320     0     0 
tural  purposes  is  three  hundred  and  twenty 
pounds. 
I  find  the  appellant,  William  Beattie,  entitled  to  his  expenses  in  this 
appeal,  and  decide  that  two-thirds  thereof  shall  be  borne  by  the  respondents, 
Mrs.  Coats  and  John  Love,  junior,  and  one-third  by  the  Commissioners  of 
Inland  Revenue  ;  allow  the  appellant  to  lodge  an  account  of  his  expenses 
with  the  auditor  of  the  Court  of  Session,  and  remit  the  same  to  the  said 
auditor  for  taxation  and  report. 

If  the  Court  determine  that  the  contention  in  law  advanced  on  behalf 
of  the  respondents,  Mrs.  Coats  and  Mr.  Love,  is  correct,  then  I  decide  that 
the  present  appeal  is  incompetent,  and  that  the  values  stated  in  the  said 
amended  provisional  valuation  have  become  final  and  are  not  subject  to 
my  review  ;  I  find  the  respondents  Mrs.  Coats  and  John  Love,  junior, 
entitled  to  their  expenses  in  this  appeal,  and  decide  that  one-half  thereof 
shall  be  borne  by  the  appellant  William  Beattie,  and  one-half  by  the 
Commissioners  of  Inland  Revenue  ;  allow  the  respondents  Mrs.  Coats  and 
Mr.  Love  to  lodge  on  account  of  their  expenses  with  the  auditor  of  the 
Court  of  Session,  and  remit  the  same  to  the  said  auditor  for  taxation  and 
report. 

Quoad  ultra,  I  continue  the  appeal." 

Tor  the  appellant  :  James  Ness  &  Son,  Glasgow. 

For  the  respondents,   Mrs.   Coats  and   John  Love,   junior  :    Crawford, 
Herron  &  Cameron,  Glasgow. 

Ifor  the  Commissioners  of  Inland  Revenue  :  H.  Watson,  of  the  Solicitor's 
Department,  Inland  Revenue. 
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Befove  D.  H.  MacXicoll,  Esq.,  Referee,  6th  Octoler,  1913. 

Mrs.   C.  Albbbcht  ,-.  The   Commissioners  of  Inland 
Rbvrnue. 

Undeveloped  Land  Dctty — Developed  and  Undeveloped  Land 
— Site  Value  of  Undeveloped  Land — Land  developed  by 
erection  of  dwelling-hodsb— finance  (1909-10)  act,  1910 
(10  Edw.  VIL,  c.  8),  SS.  16,  17. 


This  was  an  appeal  against  assessments  for  four  years  to  undeveloped 
land  daty  on  property  known  as  Brooklea,  Ledsham,  which  comprised  a 
residence  and  outbnildings,  lodge,  buildings,  and  land,  and  had  an  area  of 
21'54  acres.  The  provisional  valuation,  served  on  February  27,  1913, 
showed  gross  and  total  values,  £12,000,  full  site  and  assessable  site  values, 
£4,300,  value  for  agricultural  purposes,  £970.  Since  then  the  gross  value 
had  been  altered  to  £12,500.  The  only  dispute  was  as  to  the  assessments 
to  undeveloped  land  duty,  which  were  served  on  March  29,  1913,  and 
showed  site  value,  £4,300  ;  deductions,  £2,000,  viz.,  agricultural  value, 
£970  ;  land  occupied  with  buildings,  £1,030  ;  value  chargeable,  £2,300  ; 
duty,  £4  15s.  Wd. 

Mr.  Allen  said  that  the  Commissioners,  in  serving  the  notice  of  assess- 
ment in  this  form,  had  not  complied  with  the  statute.  By  Section  16  the 
duty  had  to  be  levied  on  undeveloped  land.  It  had  to  be  determined  how 
much  the  dwelling-house  developed.  Under  Section  16  (3)  the  Commis- 
sioners had  to  find  the  site  value  of  the  undeveloped  land,  and  this  they 
had  not  done.  The  hereditament  in  this  case  comprised  both  developed 
and  undeveloped  land.  Under  Section  17  (4)  the  appellant  was  allowed 
5  acres  exemption,  in  addition  to  the  house,  lodge,  and  land  covered 
by  buildings.  The  notice  of  assessment  was  an  absolutely  misleading 
document,  and  would  lead  people  to  think  that  they  were  being 
charged  on  21^  acres.  It  was  quite  impossible  to  tell  on  what  amount 
of  the  site  value  they  were  being  assessed.  The  assessment  had  been 
made  on  the  figures  of  the  provisional  valuation,  and  the  assessable  site 
value  of  £4,300  was  the  assessable  site  value  over  the  21J  acres. 
The  appellant  was  not  told  what  the  Commissioners  had  deducted.  A 
road  ran  along  the  front  and  at  the  back  there  was  a  railway,  but  the 
Commissioners  seemed  to  have  taken  all  the  laind  as  of  the  same  value. 
They  had  not  shown  in  the  assessment  what  was  developed  and  what 
undeveloped  land,  though  they  could  have  made  a  valuation  and  appor- 
tioned the  developed  and  undeveloped  parts,  and  an  ordinary  person 
could  not  possibly  know  what  the  assessment  meant.      Another  point. 


218 

which  he  did  not  propose  to  take  at  length  before  the  Keferee,  was  that 
the  duty  was  to  be  charged  only  on  undeveloped  land,  and  the  area 
which  a  house  developed  might  be  more  than  the  1  or  5  acres  allowed 
by  Section  16  (4).  He  asked  the  Referee  to  find  that  the  3-775  acres 
in  front  of  the  house  were  in  fact  also  developed  by  the  erection  of  the 
house. 

Mr.  Kingdon  called  attention  to  the  surrounding  country,  which  was 
all  given  up  to  mansions.  Nobody  would  buy  the  front  piece  of  land,  and 
that  was  why  the  valuation  had  been  made  on  a  uniform  basis.  By 
Section  29  (2)  the  Commissioners  were  to  make  such  apportionments  as 
they  considered  necessary  for  collecting  or  assessing  undeveloped  land 
duty,  or  as  they  were  required  to  make  by  any  person  interested  in  the 
land  ;  in  this  case  no  requisition  was  ever  made,  and  there  was  no  need 
for  apportionment  ;  the  whole  property  was  valued  uniformly,  so  that  it 
was  a  pure  question  of  mathematical  division.  The  statute  and  the  notice 
of  assessment  conveyed  all  that  was  required  in  the  way  of  information. 
Nothing  in  the  statute  made  it  incumbent  on  the  Commissioners 
to  say  what  area  was  exempted.  If  the  appellant  wanted  more 
information  she  could  have  asked  for  an  apportionment,  and  she 
did  not,  but  thought  that  she  could  say  that  until  the  Commissioners 
had  made  an  appointment  they  could  not  make  an  assessment.  Under 
Section  33  (1)  the  Eeferee  was  not  competent  to  deal  with  this  point, 
because  there  was  no  appeal  against  the  amount  of  the  assessment,  no 
question  of  apportionment  of  duty,  and,  according  to  the  appellant,  this 
was  not  an  occasion  on  which  the  Commissioners  were  to  determine  or 
might  determine.  In  view  of  the  provisions  of  Sections  16  (1),  (2), 
and  (3),  27  (6),  and  17  (4),  the  appellant's  contention  resulted  'in  there 
being  an  express  exemption  from  duty  of  what  was  already  exempt.  The 
exemption  in  Section  17  (4)  was  insei-ted  because,  otherwise,  directly  one 
got  outside  the  area  of  the  house  the  land  would  be  chargeable.  As  there 
was  an  express  limit  of  5  acres,  one  could  not  exempt  beyond  5  acres 
plus  the  site  of  the  house,  which  was  the  only  part  developed  by  the 
erection  of  the  house. 

Mr.  Allen,  in  reply,  said  that  a  house  must  develop  a  certain  portion  of 
land  outside  it ;  how  much,  depended  on  the  locality.  If  it  had  been 
meant  that  only  the  site  should  be  deemed  developed.  Section  16  (2)  would 
have  read  "  developed  by  the  erection  of  dwelling-houses  on  it."  The 
statute  intended  to  tax  cases  where  the  land  was  not  put  to  its  best  uses. 
Section  17  (4)  meant  that  the  smallest  cottage  developed  1  acre,  and- the 
1  and  5  acres  were  the  minimum  amounts  to  be  allowed  as  developed. 
The  word  "  dwelling-house  "  had  a  very  wide  meaning.  (Steele  v.  Mid- 
land Railway,  1  Ch.  App.,  275  ;  MarsonY.  London  Chatjiam  and  Dover 
Railway,  6  Eq.,  101  ;  RicJuirds  v.  Swansea  Improvement  and  Tramways 
Company,  9  Ch.  1).,  434.)  How  could  the  Commissioners  under  Section 
29  (2)  make  an  assessment  of  developed  and  undeveloped  land  as  one  unit  ? 
This  matter  was  a,ppealable  under  Section  33(1),  aa  the  Commissioners 
had  determined  that  the  notice  of  assessment  was  a  proper  one. 

Award :  The  decision  oq  appeal  in  respect  of  which  the  annexed 
notice  of  appeal  has  been  given  is  as  follows  ; — 
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The  area  of  the  property  in  question  is  21'540  acres,  as  shown  on  the 
plan  attached,  and  the  provisional  valuation  served  on  February  27,  1913, 
gives  the 


Amendments 

asked  for. 

£ 

£ 

4,300 

...      4,650 

12,000 

...     12,500 

4,300 

...       4,500 

Original  full  site  value 

Original  total  value        

Original  assessable  site  value     

Value  of  agricultural  land  for  agricul- 
tural purposes,  where  different  from 
assessable  site  value  970     ...       1,100 

It  was  stated  at  the  hearing  before  me  that  the  provisional  valuation  had 
now  been  agreed  between  the  parties,  and  the  only  dispute  now  to  be 
decided  was  as  to  the  assessment  of  undeveloped  land  duty. 

The  notice  of  appeal  was  amended  at  the  hearing  as  follows  ; — 

Submission  (1)  That  the  assessment  had  not  been  made  in  accordance 
with  Section  16  (3),  inasmuch  as  the  Commissioners  have  not 
found  the  site  value  of  the  undeveloped  land,  and  levied  their 
assessment  thereon ; 

Submission  (2)  That  no  apportionment  has  been  made  of  the  site 
value  between  the  developed  and  the  undeveloped  land  under 
Section  29 ; 

Submission  (3)  That  the  area  of  land  actually  developed  is  in  excess 
of  the  allowance  (if  any)  made  by  the  Commissioners. 

It  was  contended  on  behalf  of  the  respondents  that  I  had  no  jurisdiction 
to  deal  with  the  question  of  principle  raised  by  the  first  two  submissions. 

I  am  of  opinion  that  1  have  jurisdiction  to  deal  with  these  submissions 
under  Section  33  (1)  of  the  Act. 

As  to  submission  (1)  I  attach  the  assessment  dated  March  29,  1913, 
for  year  1909-10.  The  property  is  described  as  Broolilea,  Ledsham, 
area  21'540  acres,  site  value  £4,300,  for  deductions  and  allowances  (if  any) 
in  respect  of — 

Expenditure  on  roads,  &c 

Increment  value  duty 

Agricultural  value  of  agricultural  land 
Land  occupied  with  dwelling-house  ... 
Agricultural  land.     Tenancy  to  date  shown 

below  

Other  allowances,  as  specified  below  ... 
Allowances  to  avoid  charging  fractions  of  Id. 

Total  deductions 

Net  value  chargeable  with  duty  

At  ^<Z.  in  the  pound 


£ 

s. 
Nil 

d. 

970 

0 

0 

1,030 

0 

Nil 
Nil 

Nil 

0 

2,000 

0 

0 

2,300 

0 

0 

4 

15  10 
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A  note  below  reailH  : — 

"  If  you  intend  to  appeal  to  a  Referee  against  this  assessment,  you 
"  should  give  notice  to  the  Land  Values  Reference  Committee,  at 
"  174,  Royal  Courts  of  Justice,  London,  W.C,  and  to  the  Commissioners 
"  of  Inland  Revenue,  within  thirty  days  from  this  date,  on  forms  which 
"  will  be  supplied  to  you  on  application  to  me." 

No  application  was  made  for  any  fuither  particulars  of  the  assessment, 
but  notice  of  appeal  was  given,  dated  April  26,  1913,  which  notice  is 
attached  hereto. 

It  will  be  observed  the  site  value  works  out  at  practically  £200  per 
acre.  At  the  hearing  a  plan  of  the  property  was  put  in  showing  an  area 
of  6'155  acres  as  developed,  valued  at  £1,030,  leaving  16'385  acres 
undeveloped  land  valued  at  £3,270  ;  total  £4,300. 

It  appears  to  me  that  the  assessment  has  been  made  in  accordance  with 
Section  16  (3)  ;  the  Commissioners  exempted  5'155  acres  of  land  as 
developed  under  Section  17  (4)  in  conformity  with  the  Act.  If  a  special 
apportionment  or  plan  hail  been  desired,  it  should  have  been  asked  for. 
N  o  suggested  apportionment  or  plan  was  laid  before  me  for  consideration. 

As  to  submission  (2).  The  Commissioners  were  not  required  by  the 
appellant  to  make  an  apportionment  or  reapportionment.  No  suggested 
apportionment  or  plan  was  laid  before  me  for  consideration.  I  am  of  the 
opinion  that  the  Commissioners  conformed  with  the  Act. 

As  to  submission  (3).  Section  16  (2)  provides  that  land  shall  be 
deemed  to  be  undeveloped  land  if  it  has  not  been  developed  by  the  erection 
of  dwelling-houses  or  buildings  for  the  purposes  of  any  trade,  business  or 
industry  other  than  agriculture  (but  including  glasshouses  or  greenhouses). 
In  the  case  of  buildings  erected  for  the  purposes  of  business  and  trade,  it 
may  be  a  question  of  fact  in  each  case  as  to  how  much  land  must  be 
regarded  as  having  been  developed  by  the  erection  of  the  buildings.  But 
with  regard  to  dwelling-houses,  these  are,  in  my  opinion,  specially 
provided  for  by  Section  17,  and  that  section  must  be  read  in  conjunction 
with  Section  16  (2),  so  far  aa  the  latter  section  relates  to  dwelling-houses, 
and  consequently  no  greater  area  of  land  can  be  regarded  as  having  been 
developed  by  the  erection  of  the  buildings  than  the  actual  area  of  the  land 
upon  which  the  buildings  ic^t,  and  that  5  acre>  in  extent  is  the  limit 
that  can  be  exempted  for  use  as  gardens  or  pleasure  grounds  in  connection 
with  the  dwelling-house  as  provided  by  Section  17  (4J. 

And  I  do  order  that  each  party  do  pay  their  own  costs  of  and  incident 
to  this  appeal. 

For  the  appellant  :  Williain  Allen. 

Por  the  respondents  :  F.   W.  Kingdon,  Assistant  Solicitor  to  the  Inland 
Revenue. 
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Before  H.  E.  Mitton,  Esq.,  Referee,  \Wi  October,  1913. 
Mrs.  Micklethwait  c.  The  Commissionebs  of  Inland  Revenue. 

Capital  Value  op  Minerals — Leased  and  Unlbased  Minerals 
— Power  of  Commissioners  to  Apportion— Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c.  8),  ss.  23,  29. 

Mr.  Micklethwait  said  that  the  question  at  issue  was  one  entirely 
of  law  with  regard  to  the  power  of  the  Commissioners  to  apportion  the 
capital  value  of  minerals  as  between  leased  and  unleased  seams.  The 
appellant  was  the  owner  of  64  acres  of  minerals  at  Ackworth  Moor  Top, 
Yorkshire.  By  a  lease  of  June  30,  1910,  she  let  two  seams,  the  Barnsley 
and  the  Upper  Haigh  Moor,  to  the  South  Kirkby  Collieries,  Limited,  for 
sixty  years.  By  Section  23  (2),  when  minerals  were  unleased,  they  were 
to  be  treated  as  of  no  value  unless  the  owner  gave  an  estimate  of  their 
value.  In  this  case  the  owner  did  give  an  estimate,  and  on  September  6, 
1911,  the  original  total  and  capital  values  were  fixed  at  £5,896  for  all  the 
minerals,  none  being  on  April  30, 1909,  leased.  On  January  13,  1912,  the 
Commissioners  claimed  the  right  to  apportion  that  sum  between  the  leased 
and  unleased  minerals,  viz.,  £4,636  for  those  leased,  and  £1,260  for  those 
unleased,  and  the  appellant  contended  that  they  had  no  power  to  make 
such  an  apportionment.  If  they  had,  then  in  the  case  of  several  seams 
belonging  to  one  owner,  which  were  worked  on  the  whole  at  a  loss,  the 
Commissioners  could  claim  duty  on  any  one  seam  on  which  a  profit  was 
being  made,  as  they  could  apportion  laterally  and  vertically.  The  appor- 
tionment was  made  under  Section  29,  but  Sections  29  (1)  and  (2)  were 
primarily  intended  to  deal  with  surface  land,  as  there  was  no  such  thing 
as  an  original  site  value  of  minerals.  The  words  "  each  piece  of  land  "  in 
Section  26  (1),  and  "any  pieces  of  land"  in  the  amending  Section  5  of  the 
Kevenue  Act,  1911,  clearly  did  not  apply  to  minerals.  The  Commissioners 
maintained  that  Section  23  (4)  extended  the  power  of  apportionment  to 
minerals,  but  it  only  did  so  where  the  context  did  not  otherwise  require, 
and  in  this  case  he  submitted  that  the  context  did  not  allow  the  extension. 
The  case  largely  turned  on  the  view  taken  of  Section  23  (2),  "  all  minerals 
"  shall  be  treated  as  a  separate  parcel  of  land  "  ;  the  word  "  a  "  was 
important.  By  apportioning,  the  Commissioners  were  trying  to  take  away 
from  the  appellant  her  right  to  fix  the  value  of  the  unleased  minerals 
under  Section  23  (2).  Section  23  never  contemplated  a  division  into 
separate  seams,  but  referred  in  terms  to  the  minerals  as  a  whole.  The 
subject  must  be  brought  within  the  letter  of  a  taxing  statute.  (Partington 
V.  Attorney- General,  L.  B.,  4  ;  H.  L.,  100.)  The  Commissioners  could  not 
apportion  purely  for  their  own  convenience  if  they  were  not  dealing  with 
separate  parcels  of  land ;  they  could  not  in  effect  say  that  the  unleased 
minerals  were  worth  £1,260,  as  the  Act  laid  down  that  they  should  be 
worth  nothing,  unless  the  owner  chose  to  value  them.    The  allowance  in 
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Section  23  (I)  showed  that  the  draftsman  was  referring  to  the  minerals  as 
a  whole.  Further,  he  asked  the  Referee  to  say  that  there  was  no  necessity 
in  this  case  for  an  apportionment  under  Section  29  (2).  If  apportionment 
were  possible,  the  whole  value  should  be  put  on  the  leased  minerals. 

Mr.  Kingdon  said  that  if  the  appellant  was  right,  this  was  not  a  taxing 
Act  at  all,  as  on  a  lease  or  sale  of  a  part  of  the  minerals  comparison  would 
have  to  be  made  with  the  original  value  of  the  whole,  and  a  mineral 
owner  would  never  pay  anything.  By  Section  23  (2),  "  for  the  purposes 
"  of  valuation  ....  all  minerals  shall  be  treated  as  a  separate  parcel  of 
"  land";  Sections  26  and  29  referred  to  land,  and  there  was  no  doabt  that 
minerals  were  a  piece  of  land.  When  valuation  was  complete,  Section 
23  (2)  had  nothing  to  do  with  the  subsequent  proceedings.  According  to 
the  appellant,  the  owner's  estimate  tied  and  bound  everyone  for  ever,  but 
the  Commissioners  were  not  bound  to  accept  the  estimate  ;  they  were 
merely  bound  to  put  some  value  on  the  minerals  instead  of  none. 
If  there  was  no  power  to  apportion,  one  had  to  compare  the  capital 
value  of  all  the  minerals  with  the  capital  value  of  a  part  sold. 
Section  29  (1)  had  nothing  to  do  with  Section  29  (2)  ;  it  dealt  with  the 
power  to  aggregate  portions  that  had  been  valued  separately  and  sold 
together.  It  could  not  be  suggested  that  because  the  word  "  parcel  "  was 
used  in  one  place  and  "  piece  "  in  another,  therefore  minerals  were  not  to 
be  regarded  as  land.  When  minerals  were  being  worked  they  were  to  be 
treated  as  a  separate  parcel  of  land  for  the  purpose  of  assessing  duty,  and 
that  could  not  be  done  without  apportionment.  There  was  nothing  in 
Section  29  (2)  to  stop  one  from  substituting  capital  value  for  site  value  in 
accordance  with  Section  23  (4).  Section  22  (3)  was  very  material  ;  "  tlie 
"  minerals  "  referred  back  to  Section  20  (2)  (a),  and  meant  that  portion  of 
the  minerals  comprised  in  the  lease,  and  comparison  had  to  be  made  with 
the  annual  equivalent  of  the  capital  value  of  "tlie  minerals,"  i.e.,  the 
minerals  comprised  in  the  lease.  How  could  that  be  done  without  appor- 
tionment ?  The  Commissioners  considered  it  necessary  to  apportion, 
and  could  not  arrive  at  the  details  of  the  duty  exigible  without 
doing  so ;  and  it  was  ridiculous  to  come  to  the  Referee  and  ask 
him  to  say  whether  the  Commissioners  ought  to  have  considered  it 
necessary.  He  submitted  that  the  Referee  had  no  jurisdiction  to  decide 
'  the  point  raised.  It  was  alleged  that  the  Commissioners  had  no  power  to 
apportion,  and  that  the  apportionment  was  a  nullity.  Nobody  could  be 
aggrieved  by  a  nullity.  This  was  not  an  appeal  against  an  apportionment, 
for  the  appellant  contended  that  it  was  not  an  apportionment  at  all.  It 
did  not  rest  with  the  Commissioners  to  determine  whether  they  had  power 
to  apportion,  nor  had  they  so  determined.  The  appellant  had  not  complied 
with  Sections  29  (3)  and  27  (2)  by  stating  the  grounds  of  objection  and 
the  amendments  desired. 

Mr.  Micklethwait,  in  reply,  said  that  the  Referee  had  jurisdiction  to 
hear  appeals  under  Section  33  (1)  against  any  apportionment  of  the  value 
of  the  land,  or  against  any  determination  of  the  Commissioners,  and  it 
would  be  the  most  convenient  method  for  the  Referee  to  decide  the  point. 
Section  29  (1)  limited  apportionment  to  separate  pieces  or  parcels  of  land. 
Section  23  (2)  must  be  used  by  the  Commissioners  if  they  wished  to  say 
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that  the  leased  were  separate  from  the  unleased  minerals.  If  the  section 
were  applied  it  must  be  applied  in  its  entirety,  which  resulted  in  the  un- 
leased minerals  being  of  no  value.  That  in  itself  excluded  the  power  of 
apportionment,  as  all  the  value  had  to  be  put  on  the  leased  minerals.  He 
did  not  admit  that  the  sale  of  part  of  a  coalfield  was  comparable  with  this 
case.  This  was  really  an  attempt  to  do  something  which  the  Commis- 
sioners were  not  entitled  to  do. 

Award :  This  is  an  appeal  by  Mrs.  C.  M.  Micklethwait  against  an 
apportionment  of  the  capital  value  fixed  on  the  provisional  valuation  of 
certain  minerals. 

The  appeal  was  heard  by  me  on  October  16  last,  when  I  was  asked  to 
consider^ 

(1)  Whether  I  had  any  jurisdiction  to  hear  the  appeal,  as  it  was 
alleged  by  the  Commissioners  the  appellant  had  not  lodged  an 
objection  within  the  meaning  of  Section  27  of  the  Pinance 
(1909-10)  Act,  1910; 

(2)  Had  the  Commissioners  power  to  make  the  apportionment  of  the 

capital  value  fixed  on  the  provisional  valuation  of  certain 
minerals,  which  they  made  and  duly  served  on  the  appellant  on 
January  13,  1912? 

My  decision  on  these  points  is : — 

(1)  I   find   an   objection   was   not    lodged   within  the   meaning  of 

Section  27  of  the  Finance  (1909-10)  Act,  1910,  and  I  therefore 
find  that,  in  accordance  with  Section  33  (1)  (a)  of  the  Act  the 
appeal  cannot  lie  against  the  apportionment ; 

(2)  If  I  am  wrong  in  law  as  to  (1),  then  I  find,  after  having  heard 
the  arguments,  and  evidence  of  both  parties,  that  the  Commis- 
sioners had  the  power  to  make  the  apportionment  which  they  in 
fact  made,  and  the  same  was  correctly  made  in  the  apportionment 
served  on  the  appellant  on  January  13,  1912,  and  numbered  M9-1 
and  M9-2  Ackworth. 

I  order  that  the  expenses  incurred  by  the  Commissioners  be  paid  by 
the  appellant. 
Por  the  appellant :  St.  J.  G.  Micklethwait,  instructed  by  Newman  &  Bond, 

Barnsley. 
For  the  respondents  :  F.  W.  W.  Kingdon,  Assistant  Solicitor  to  the  Inland 

Revenue. 
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Before  THOMAS  BlNNlB,  ESQ.,  F.S.T.,  Referee,  20th  October,  1913. 

Jambs  Lindsay's  Tbustees  c.  The  Commissionebs  op  Inland 
Revbnttb. 

Provisional  Valuation— Unit  of  Valuation — Sepabate  Pbo- 
visiONAL  Valuations  issued — Aggeegation  eequieed  by 
Owner  subsequent  to  issue  of  Peovisional  Valuations 
—Finance  (1909-10)  Act,  1910  (10  Edw.  Vn.,  c.  8)  ss.  26  (1) 
&  33. 

Circumstances  in  which  an  owner,  who  had  acquiesced  in  portions  of 
his  land  being  separately  valued,  was  found  entitled  to  have  the  provisional 
valuations  aggregated  before  they  became  final. 


The  appellants  were  the  proprietors  of  the  estate  of  Balgray,  Glasgow, 
extending  to  about  .'52  acres,  and  had  spent  considerable  sums  on  the 
formation  of  roads,  &c.,  with  a  view  to  feuing  for  building  purposes.  With 
the  exception  of  one  small  area  extending  to  0'104  acres,  the  estate  was 
all  in  the  same  occupation.  It  appeared  from  certain  correspondence 
which  was  produced  and  admitted,  that  prior  to  making  his  valuation 
the  district  valuer  had  approached  the  agents  for  the  appellants  for  the 
purpose  of  adjusting  the  divisions  of  the  estate  to  be  adopted  as  the  units 
of  valuation.  The  agents  indicated  the  portions  in  which  they  wished  it 
valued,  and  six  separate  provisional  valuations  were  accordingly  issued  on 
September  27,  1912.  After  receipt  of  these,  the  agents  for  the  appellants, 
on  reconsidering  the  position,  were  of  opinion  that  it  was  inadvisable  to 
split  up  the  land,  as  they  feared  that  at  some  future  date  the  Commissioners 
might  refuse  to  allow  any  part  of  the  large  expenditure  (which  had  been 
made  on  the  southern  portion  of  the  estate)  to  be  charged  against  the 
northern  portion,  although  in  point  of  fact  it  had  been  made  for  the 
development  of  the  latter  also.  They  accordingly  required  the  district 
valuer  to  aggregate  the  valuations.  This  he  refused  to  do,  and  the 
appellants  appealed. 

The  appellants  maintained  that  if  any  requirement  had  been  made  in 
terms  of  Section  26  (1)  of  the  Finance  (1909-10)  Act,  1910,  which  was 
not  admitted,  it  was  a  mere  error,  and  in  any  event  they  were  entitled  to 
make  or  cancel  any  requirement  for  separate  valuations  at  any  time  before 
the  provisional  valuations  became  final. 

For  the  respondents  it  was  argued  that  a  requirement  once  made  under 
Section  26  (1)  of  the  Act  could  not  be  cancelled. 

At  the  hearing  before  the  Referee,  the  appellants  withdrew  their 
appeal  against  two  of  the  provisional  valuations  ;  but  maintained  that 
they  were  entitled  to  have  the  four  remaining  valuations  aggregated. 

The  different  values  in  the  provisional  valuations  were  not  in  dispute 
between  parties. 
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The  Referee  decided  that  the  appellants  were  entitled  to  have  the  foar 
properties,  Numhers 24/1756, 24/1766, 24/1971,  and  24/1973,  valued  together. 
lie  therefore  directed  that  the  provisional  valuations  of  the  said  four 
properties  should  be  aggregated,  and  one  single  provisional  valuation 
thereof  served  upon  the  appellants. 

For  the  appellants :  D.  P.  Fleming,  advocate,  instructed  by  P.  Morison 
and  Son,  W.S.,  Edinburgh. 

For  the  respondents      H.  Watson,  of  the  Solicitor's  Department,  lalaud 
Revenue. 


Before  Sir  Alexander  Stenning,  Referee,  "iiriA  October,  1913. 

Miss  M.  E.  Matthews  r.  The  Commissioners  oe  Inland  Revenue. 

I'BovisioNAL    Valuation — Gross    Value— Full    Site    Value — 
Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  2.5. 

Mr.  Allen  said  that  the  appeal  was  against  the  site  value  set  out  in 
the  provisional  valuation  of  5,  Trinity  Square,  1,  Muscovy  Court,  and 
11  and  12,  Savage  Gardens,  E.G.,  on  the  ground  that  the  gross  value  was 
insufficient.  In  June,  1910,  Mr.  Ellis,  acting  as  valuer  for  the  Port  of 
London  Authority,  opened  negotiations  for  purchasing  the  property,  and 
was  told  that  the  price  asked  was  £30,000.  The  appellant  had  no 
idea  who  the  prospective  purchaser  was.  On  July  15,  1910,  he  agreed 
to  purchase  for  £27,000,  viz.,  £26,322  10s.  and  £677  10«.  costs.  The 
Commissioners  were  informed  of  the  sale,  and,  despite  the  sale  at  this 
price,  within  a  little  more  than  a  year  from  April  30,  1909,  they 
served  a  provisional  valuation  on  May  10,  1912,  showing  gross  value, 
full  site  value,  total  value,  and  assessable  site  value,  each  £20,250. 
If  these  figm-es  stood,  the  appellent  would  have  to  pay  £945  in  increment 
value  duty,  which  implied  an  extraordinary  rise  in  site  value  in  one  year. 
The  area  of  the  site  was  5,000  square  feet,  with  an  exceptionally  long 
frontage  of  165  feet,  partly  on  Trinity  Square  and  partly  on  Savage 
Gardens,  and  if  new  buildings  were  erected  there  would  be  very  little  loss 
of  site  for  the  sake  of  light.  While  the  appellant  was  the  owner,  various 
offers  to  purchase  were  made.  In  1898  the  property  was  producing  a  total 
rental  of  £830.  An  offer  was  made  to  rent  the  site  on  a  building  lease  at 
a  ground  rent  of  £800.  Two  other  offers  were  made,  one  of  £20,750,  and 
an  annuity  of  £100  for  the  appellant  for  her  life,  she  being  then  sixty-one  ; 
the  other  of  £20,000,  an  annuity  of  £150,  and  the  costs  of  the  transfer. 
In  1900  the  property  was  assessed  to  the  poor  rate  at  £701,  in  1905  at 
£746,  which  was  also  the  figure  in  1909.  At  the  time  of  these  offers 
5,  Trinity  Square,  and  1,  Muscovy  Court,  were  liable  to  a  rate  of 
2».  &d.  in  the  £,  under  the  Great  Tower  Hill  Acts,  1797  and  1869,  and 
although  the  full  rate  had  not  been  levied  for  some  years,  over  £31  was 
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paid  in  1907  in  respect  of  these  two  properties.  Since  1907  the  rate  had 
not  been  leyied.  In  1909  the  property  was  producing  a  gross  rent  of 
iil,376,  and  a  net  rent,  deducting  rates  and  taxes,  of  £1,066,  and  certain 
parts,  estimated  at  £193,  were  unlet.  That  had  to  be  compared  with  £830 
at  the  time  of  the  earlier  offers.  In  the  Commissioners'  opinion  the 
property  was  worth  as  much  to  sell  as  a  clean  site  as  with  the  buildings  on 
it.  The  Commissioners  must  maintain  that  there  was  a  rise  in  value 
between  April,  1909,  and  July,  1910.  A  difference  of  opinion  between 
values  was  intelligible,  but  »  difference  of  nearly  £7,000  was  impossible. 
Vacant  possession  could  have  been  obtained  very  soon,  as  the  tenancies 
were  all  short. 

Richard  Adam  Ellis  said  that  he  acted  as  surveyor  to  the  Port  of 
London  Authority  in  buying  this  property.  £30,000  was  the  first  price 
asked,  and  after  negotiations  the  vendor  accepted  £27,000.  He  had  made 
a  valuation  of  the  property  as  a  building  site,  and  advised  that  the  property 
was  worth  that  sum.  Only  Lord  Devonport,  his  solicitor,  and  the  witness, 
knew  who  was  the  buyer.  On  April  30,  1909,  the  property  would  have 
attracted  a  large  number  of  buyers.  A  fair  reserve  price  would  have  been 
£26,000,  and  the  property  ought  to  have  produced  £27,000,  i.e.,  £5  Ss.  per 
square  foot.  In  his  opinion  £20,750  was  quite  inadequate.  There  was  no 
rise  in  value  between  April,  1909,  and  July,  1910. 

Cross-examined  :  The  Port  of  London  Authority  had  bought  a,  good 
deal  of  property  in  this  district,  and  witness  had  acted  for  them  in  all  the 
purchases.  This  property  was  one  of  the  first  bought,  but  he  would  not 
have  paid  an  outrageous  price  for  it.  It  was  he  who  first  approached  the 
vendor,  the  property  not  being  in  the  market,  but  he  did  not  say  for  whom 
he  was  buying.  He  was  brought  into  the  matter  because  he  was  not 
known  to  be  connected  with  the  Port  of  London  Authority.  He  told 
Lord  Devonport  before  the  negotiations  that  he  thought  the  property  was 
worth  between  £25,000  and  £27,000.  He  had  made  no  written  valuation. 
He  first  sounded  the  vendor  with  an  offer  of  £19,000  or  £20,000.  In  his 
opinion  there  was  every  chance  of  the  property  fetching  £27,000  at  auction 
in  1909.  The  Port  of  London  Authority  would  not  have  been  in  the 
market  as  purchasers  in  1909.  500  square  feet  were  occupied  by  forecourts, 
so  the  actual  building  area  worked  out  at  £6  per  square  foot. 

Sir  David  Burnett,  the  Lord  Mayor  of  Loudon,  said  that  in  1898  he 
was  instructed  to  negotiate  for  this  property.  The  fii-st  offer  was  a 
ground  rent  of  £800.  No  further  offer  was  made,  because  the  vendor 
would  not  sell  for  less  than  £30,000,  though  the  purchaser  would  have 
gone  up  to  an  equivalent  of  £24,000.  The  fair  market  value  on  April  30, 
1909,  was  £25,000,  £5  per  square  foot.  He  thought  it  would  have  fetched 
that  at  auction.    It  was  a  very  good  site,  with  good  shape  and  light. 

Cross-examined :  £5  per  square  foot  was  for  the  entire  acre.  He 
thought  that  the  ground  rent  in  1898  would  have  fetched  27^-28  years' 
purchase.  It  was  part  of  the  suggested  offer  that  the  purchaser  should 
spend  £20,000  or  £30,000  on  building. 

S.  Walker  said  he  made  a  survey  of  the  site  in  1898,  and  estimated  the 
rental  value  at  £1,100.  He  offered  £20,000  and  an  annuity  of  £150,  pins 
the  costs  of  the  negotiations  and  transfer.     To  get  posse.-sion  his  client 
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would  also  have  had  to  buy  the  tenants  out.  The  appellant  refused  to  sell 
for  less  than  £30,000.  On  April  30,  1909,  he  considered  it  worth  a 
ground  rental  of  is.  6d.  per  square  foot,  equalling  £1,125,  which,  att 
twenty-two  years'  purchase,  made  £24,750.  He  thought  it  could  have  been 
sold  for  that. 

Cross-examined  :  It'  the  ground  i-ent  were  secured  it  would  fetch  26-27 
years'  purchase.  OflSce  buildings  for  the  tea  and  shipping  trades  would 
secure  the  ground  rent  of  £1,125.  A  modern  building  on  this  site  would 
bring  in  roughly  a  gross  rent  of  £5,000  or  £6,000.  Such  a  building  would 
cost  £30,000.  In  many  cases  with  which  he  had  been  concerned  the  ground 
rent  had  been  as  much  as  half  the  rack-rent.  The  property  had  improved 
in  value  since  1898,  and  was  worth  more  as  a  site  in  1909. 

John  R.  Cooper  said  the  property  was  more  valuable  as  a  building  site 
than  with  buildings  on  it.  The  rentals  showed  a  very  considerable  rise 
from  1898  to  1909.  He  valued  it  as  on  April  30,  1909,  at  £25,725,  at 
about  £5  a  square  foot,  including  the  areas,  which  it  was  customary  to 
include.  It  would  have  attracted  a  large  amount  of  interest  if  up  for 
sale.     ' 

Cross-examined  .  He  made  his  survey  after  the  case  began.  He  took 
twenty-three  years'  purchase  of  is.  6d.  per  foot  ground  rental. 

Roland  Ashford  Dash,  for  the  Commissioners,  said  that  the  provisional 
valuation  gave  the  highest  value  which  they  could  justify.  It  was  arrived 
at  as  follows  :  Net  site,  4,500  square  feet,  with  the  advantages  of  the  area 
which  could  not  be  built  on,  at  £4  10s.,  equal  to  £20,250.  £4  10s.  was 
the  extreme  price,  and  was  only  put  on  because  the  site  was  exceptionally 
good.  Without  doubt  the  coming  of  the  Port  of  London  Authority  had 
raised  values,  as  they  had  shown  themselves  willing  to  give  higher  prices. 
In  his  experience  it  was  not  usual  to  take  in  the  areas  at  the  fame  rate  as 
the  rest  of  the  site. 

Cross-examined  :  Between  April,  1909,  and  July,  1910,  there  was  no 
rise  in  value  except  through  the  Port  Authority  coming  as  buyers.  He 
thought  it  was  worth  perhaps  a  little  less  in  1909  than  in  1898,  but  there 
was  no  material  difference.  The  offer  of  £800  ground  rent  was  probably 
fair  ;  the  offer  of  £22,000  was  a  full  offer.  He  did  not  think  that  the 
£800  could  have  been  capitalised  at  twenty-five  years'  purchase.  Without 
the  area  the  value  would  have  been  about  £500  less. 

C.  A.  Lang  said  he  had  known  the  property  for  some  years.  His 
valuation  was  £20,250,  viz.,  £4  10s.  per  square  foot  for  the  buildable  area. 
He  considered  that  a  full  value  from  his  knowledge  of  the  neighbourhood 
and  the  properties  he  had  dealt  with. 

Cross-examined :  He  thought  the  property  was  worth  less  in  1909,  if 
anything,  than  in  1898.  The  fear  of  the  Budget  had  had  an  effect  on 
values  before  1909  ;  in  fact,  since  1906.  This  fear  was  justified  when  the 
taxes  came  in.  There  was  no  other  cause  for  a  fall  in  value.  The  site 
was  a  very  good  one. 

H.  Chatfeild  Clarke  said  the  property  was  a  thoroughly  good  building 
site.  He  valued  it  at  £19,500,  viz.,  4,500  feet  at  £4  is.,  and  500  feet  at 
£1  4s.  That  was  a  full  value.  It  was  contrary  to  his  experience  to  take 
areas  at  the  same  value  as  the  rest. 
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Mr.  Shaw  said  that  it  was  common  ground  that  this  property  was  wortt 
most  as  a  clear  site,  so  that  the  buildings  might  be  disregarded.  It  was 
remarkable  that  though  the  appellant,  by  her  notice  of  objection,  desired 
an  amendment  of  the  value  of  £27,000,  only  one  witness  had  put  that  Ta,Iue 
on  the  property,  and  that  tentatively,  and  he  was  bound  to  do  it,  because 
be  had  advised  Lord  Devonport  to  buy  at  that  figure.  The  Commissioners 
had  called  the  highest  evidence,  outside  the  Department,  and  the  witnesses 
were  ready  to  give  details  of  transactions  in  the  locality,  but  they  were 
not  asked  to.  As  to  the  earlier  offer,  thirty  years'  purchase  could  not  be 
obtained.  Those  oilers  and  the  sale  in  1910  were  not  sales  in  the  open 
market,  or  by  a  willing  seller,  and  did  n(jt  correspond  with  the  terms  of 
Section  25  (I).  An  owner  who  was  approached  while  his  property  was 
not  in  the  market  asked  a  higher  price  than  he  otherwise  would,  because 
he  must  know  that  the  purchaser  was  verj-  anxious  to  get  the  property.  A 
price  which  a  seller  squeezed  out  of  a  purchaser  was  not  a  value  according 
to  the  terms  of  Section  2.5  (1). 

Mr.  Allen,  in  reply,  said  that  the  question  was  whether  the  provisional 
valuation  represented  the  full  market  value  of  the  land  as  an  unen- 
cumbered site.  (JSerhe.rt^.  Commissioners  of  Inland  Recenne  [1913], A. C, 
per  Lord  Monlton,  at  p.  357.)  It  was  not  necessary  that  the  property 
sbould  be  sold  at  auction.  Everyone  was  »  willing  seller  who  sold  not 
under  cempulsion  of  law.  This  was  an  exceptional  site.  None  of  the 
Commissioners'  witnesses  questioned  Cooper's  estimate  of  .£5,000  gross 
rent  for  a  modern  building  on  the  site.  The  difference  in  the  valuations 
of  the  appellant's  witnesses  showed  that  there  had  been  no  coUasion 
between  them  ;  they  had  not  been  valuing  to  u  particular-  figure.  The 
Commissioners  had  not  called  the  person  who  signed  the  provisional 
valuation. 

Awarded  :  That  the  gross  value,  total  value,  and  site  value  is  £23,690, 
and  that  the  costs  of  the  appellant  incidental  to  this  appeal  be  borne  by 
the  Commissioners. 

For   the   appellant  :    William    Allen,   instructed   by   Xunn,    Popham   & 
Starkie,  agents  for  B.  S.  Matthews,  Croydon. 

For  the  respondents  :  J.  H.   Shaw,  of  the  Solicitor's  Depai-tment,  Inland 
Revenue. 


Brfore  H.  E.  MiTTON,  Esq.,  Beferce,  7th  Mirember,  1913. 

LosD  Hathbeton  ,.  The  Commissioners  of  Inland  Ebvbnuk 

Mineral    Eights     Duty  —  Rental     Value     op     Minerals  — 
Customary    Rent  —  Expenditure     on     the     Past    op    a 
Proprietor— Finance    (1909-10)    Act,    1910    (10    Edw    VII 
o.  8),  s.  20. 

Mr.  Disturnal  said  that  the  appeal  was  against  several  assessments  ta 
mineral  rights  duty,  but  for  the  purpose  of  the  argument  he  would  take  the 
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.■>ssessmeut  for  1909-10,  which  was  £5,168,  vepresentina;  the  rental  value 
ef  minerals  and  £33  for  wnyleave.  The  assessment  was  upon  the  full 
poyalty  rent  paid  by  the  lessees,  and  under  the  proviso  to  Section  20  he 
asked  the  Referee  to  say  that  that  rent  exceeded  the  customary  rent,  and 
uepresented  in  part  a  return  for  expenditure  on  the  part  oE  the  proprietor, 
and  to  substitute  for  it  the  rent  customary  in  the  district. 

The  colliery  in  question,  which  was  worked  by  the  Littleton  Colliery 
Company  under  lease  from  the  appellant,  was  situated  just  off  the  Cannock 
Shase  Coalfield.  On  the  west  side  there  was  supposed  to  be  a  downthrow 
feult,  which  would  prevent  the  coal  being  worked,  and  on  that  side  no 
development  occuiTed  till  1872,  when  a  company  was  floated  and  borings 
were  made.  About  £100,000  were  spent  in  attempted  development,  and 
*hen  the  undertaking  was  closed  down  and  the  company  was  released  from 
ite  lease  by  the  appellant's  predecessor.  Nothing  more  was  done  till  1897, 
when  the  appellant  reopened  the  works.  He  found  about  £50,000  worth 
of  profitable  expenditure  left  by  the  earlier  lessees.  After  spending 
£19,500  the  appellant  joined  forces  with  Sir  Charles  Holcroft,  and  with 
iis  assistance  a  further  sum  of  £9,950  was  spent  in  development.  The 
anly  hope  at  that  time  was  to  form  a  company,  and,  with  Holcroft's 
assistance,  the  Littleton  Colliery  Company  was  formed,  and  a  lease  was 
granted  to  them,  they  taking  over  all  the  works  done.  It  was  agreed  that 
Holcroft  was  to  have  £20,000,  which  was  actually  paid,  so  that  the 
appellant  spent  £99,4.50,  of  which  the  lessees  had  the  benefit.  By  the 
lease  the  lessees  agreed  to  repay  £29,950,  and  further  sums,  totalling 
£50,450,  leaving  a  balance  of  £49,000,  and  the  royalties  fixed  were  3d.  per 
ion  to  1904  and  id.  per  ton  afterwards.  The  £20,900  was  to  be  paid  by 
the  appellant  to  Holcroft  out  of  the  royalties. 

He  submitted  that  id.  per  ton  exceeded  the  rent  customary  in  the 
district,  and  represented  a  return  for  expenditure  on  the  part  of  the 
proprietor.  The  policy  of  Section  20  was  that  the  landlord  should  only 
15e  taxed  on  the  bare  value  of  the  minerals,  and  his  returns  for  expendi- 
ture were  to  be  perfectly  free.  The  expenditure  need  not  be  directly  out 
»f  the  appellant's  pocket.  Section  22  (4)  illustrated  how  careful  the 
Legislature  had  been  to  express  this  view ;  in  that  subsection  the  ex- 
jjemditure  was  iWited  to  fifteen  years,  and  the  words  used  were  "  by  the 
"  lessor "  and  not  "  on  behalf  of  the  proprietor."  If  the  expenditure 
moved  from  the  side  of  the  lessor,  it  came  within  the  proviso.  The 
appellant's  predecessor  was  entitled  to  a  reversion  to  a  lease,  and  when 
Ae  lease  fell  in  he  was  entitled  to  everything  left  ;  he  bought  it  and  paid 
ior  it  by  accepting  the  surrender  of  the  lease.  Even  agreeing  that  the 
money  spent  by  the  appellant  had  been  repaid,  "  return  "  did  not  mean 
aepayment ;  he  mnst  have  something  for  his  risk,  and  "  return "  must 
inelade  repayment,  interest,  and  compensation  for  risk.  If  the  lessees  had 
had  to  spend  £99,000  in  development  they  would  have  demanded  a  low 
royalty,  whereas,  when  the  rent  was  fixed  it  was  reasonably  certain  that 
lihe  expenditure  had  been  profitable,  and  so  the  lessees  were  willing  to 
jay  a  higher  royalty.  Fourpence  would  not  be  a  customary  rent  if  such 
sxpenses  as  these  had  to  be  borne  by  the  lessees. 

Thomas  H.  Bailey  said  his  firm  had  acted  for  appellant's  mining 
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properties  for  more  than  fifty  years.  On  November  11,  1872,  appellant's 
father  leased  1,038  acres  to  W.  and  F.  W.  North  ;  in  1874  there  -was  a 
sublease  to  a  colliery  company.  This  was  the  first  attempt  to  prove  coal 
to  the  west  of  the  fault.  The  company  expended  in  all  £97,283,  and  in 
1885  threw  it  up,  and  asked  Lord  Hathertou  to  allow  a  surrender  of  the 
lease  on  payment  of  £100.  Water  practically  put  an  end  to  the  opera- 
tions. Two  shafts  had  been  sunk,  about  160  yards  each,  lined  with,  cast 
iron  ;  a  tramway  and  six  bridges  were  built,  and  there  were  brickworks 
and  buildings.  His  firm  estimated  the  profitable  expenditure  at  £50,000. 
In  1897  appellant  decided  to  unwater  No.  2  shaft,  and  sink  it  further  ; 
from  April,  1897,  to  October,  1898,  appellant  spent  £19,500 ;  this 
expenditure  proved  the  top  of  the  coal  measures,  and  that  the  Cannock 
Chase  seams  existed  there.  In  1898  appellant  associated  himself  with 
Holcroft,  who  practically  took  over  the  management,  and  np  to  July, 
1899,  £9,950  was  spent.  Holcroft  was  to  be  paid  £20,000.  At  the  time 
of  the  lease  in  1899  it  was  certain  that  the  coal  could  be  worked  success- 
fully. It  would  have  been  impossible  to  get  id.  per  ton  if  the  lessees  had 
had  to  rnn  the  risk  of  sinking  shafts  and  making  expenditure.  Appellant 
might  possibly  have  got  3d.  per  ton,  but  he  doubted  it ;  the  figure  always 
discussed  was  2d.  Witness  gave  details  of  the  rents  at  other  collieries,  the 
names  of  which  were  not  disclosed,  and  said  that  the  average  of  eighteen 
properties  with  which  he  had  to  do  was  about  2'9d. 

Cross-examined  :  He  knew  the  expenditure  of  the  earlier  company 
from  their  balance-sheet.  There  were  three  shafts  in  the  history  of  this 
colliery  :  No.  1  was  used  for  pumping  water.  No.  2  was  developed  by 
appellant,  and  No.  3  by  the  Company.  For  sixteen  years  1  and  2  had  lain 
full  of  water.  Rents  beyond  the  boundary  faults  were  a  good  deal  less 
than  inside.  In  May,  1908,  a  lease  of  adjoining  minerals  was  granted  at 
id.  per  ton  for  seams  above  i  feet,  and  in  addition  there  was  a.  wayleave 
rent  of  Id. 

Re-examined  :  The  reservation  of  a  barrier  in  this  lease  raised  the 
rent.     Pumping  was  absolutely  necessary  for  this  mine. 

Mr.  Kingdon  drew  attention  to  the  language  of  the  notice  of  appeal ; 
the  appeal  was  against  a  "refusal  to  make  an  allowance  for  payments 
"  made  under  an  agreement  dated  October  12,  1898,"  namely,  a  payment 
of  £2,450  by  the  appellant  to  Holcroft.  It  by  no  means  followed  that  if 
the  Commissioners  substituted  another  rent,  the  rent  so  substituted  would 
correspond  to  a  subtraction  of  £2,450.  No  evidence  as  to  rents  had  been 
laid  before  the  Commissioners,  and  there  had  been  no  request  to  them  to 
substitute  a  figure.  By  Section  20  (2)  the  duty  was  to  be  levied  on  "  the 
"  amount  of  rent  paid"  ;  it  was  a  conventional  rental  value,  and  was 
conclusive.  What  the  appellant  did  with  the  money  after  it  was  paid  to 
him  was  immaterial,  and  the  amount  paid  to  him  was  not  disputed.  The 
earlier  expendirure  was  expenditure  by  a  sublessee  as  a  lessee.  Section  24 
defined  "  proprietor  "  in  terms  which  excluded  a  lessee,  so  this  could  not 
he  expenditure  by  a  proprietor.  The  earlier  lessees  had  paid  £100  to  get 
rid  of  their  work,  and  then,  after  being  left  for  sixteen  years,  it  was 
valued  by  the  appellant  at  £50,000.  The  appellant  had  spent  £29,000 
odd,  and  the  lessees  had  agreed  to  repay,  and  had  repaid,  every  cent  which 


231 

he  had  spent,  with  the  addition  of  a  premium  of  £21,000.  The  £20,000 
to  be  repaid  to  Holcroft  was  remuneration  for  money  accommodation, 
management,  and  promotion,  and  it  was  childish  to  say  that  it  was 
expendituve  which  would  ordinarily  be  borne  by  the  lessee.  Section  22  (4) 
had  nothing  to  do  with  this  case  ;  it  dealt  with  increment  value  duty. 
Mineral  rights  duty  was  levied  on  the  rent  paid  during  the  working  year. 
Section  22  (4)  clearly  contemplated  a  case  where  the  rental  value  had  not 
already  been  reduced.  None  of  the  preliminary  steps  under  the  proviso 
to  Section  20  had  l)een  taken  ;  it  had  not  been  shown  to  the  Commissioners 
that  this  was  a  special  case.  Most  of  the  collieries  referred  to  by  Bailey 
were  far  off  and  of  inferior  coal,  whereas  coal  similar  in  quality  had  to  be 
considered.  It  could  not  be  said  that  the  rent  represented  a  return  for 
expenditure  which  had  already  been  returned. 

T.  A.  O'Donoghue,  divisonal  mineral  valuer,  considered  id.  a 
reasonable  rent,  and  below  the  average.  In  his  opinion  the  customary 
rent  in  the  district  exceeded  id.  per  ton. 

Cross-examined  :  Before  becoming  a  Government  valuer  he  had  no 
experience  of  Cannock  Chase  Collieries.  The  customary  rent  for  the 
best  seams  would  be  fid.,  and  for  the  inferior  iid.  The  average  on 
Cannock  Chase  at  present  was  i^d.,  based  on  fourteen  of  the  principal 
collieries.  In  almost  all  the  cases  the  expenditure  was  made  by  the 
lessees.  He  thought  the  company  would  have  paid  the  same  rent  if  they 
had  had  to  expend  the  money. 

Alexander  Smith  said  that  in  the  earlier  days  of  this  coalfield  the 
average  rent  was  over  6d. ;  now  it  was  over  5d.  The  landlord  was  bound 
to  spend  something  to  work  this  property  up  to  the  customary  rent  and  to 
attract  a,  customer,  as  the  place'  before  had  a  bad  name  owing  to  the 
mistakes  which  had  been  made.  To  rate  that  bad  name  at  £50,000  was 
absurd.     He  thonght  that  id.  was  below  the  customary  rent. 

Cross-examined  :  He  had  taken  seven  collieries  to  found  his  averages 
of  6d.  and  5d.  He  did  not  agree  that  this  colliery  was  over  the  western 
boundary  fault :  the  position  of  the  fault  was  still  a  matter  of  opinion. 

Mr.  Kingdon  said  that  the  question  was  the  rent  customary  in  the 
district,  and  there  was  no  evidence  that  this  rent  exceeded  it.  They  had 
to  consider  the  quality  of  the  coal  and  the  rent  paid  for  it.  In  this  case 
there  was  no  question  of  the  shifting  of  the  pecuniary  burden,  as  the 
lessee  repaid  all  expenditure,  and  the  lessor  got  £21,000  extra. 

Mr.  Disturnal,  in  reply,  asked  the  Referee  to  reduce  the  assessment  on 
the  application  of  the  proviso  to  Section  20.  What  the  appellant  did 
converted  a  damnosa  Jtereditas  into  a  reasonably  certain  proposition. 
The  £100;000  was  an  expenditure  on  behalf  of  the  .proprietor.  It  made 
no  difference  that  the  £29,000  was  repaid ;  the  expenditure  made  had 
given  the  venture  a  fair  certainty  of  profit.  The  payment  to  Holcroft 
was  a  fee  for  his  services  in  forming  the  Company,  for  his  advice,  and  for 
financing  the  appellant,  and  a  company  would  pay  a  bigger  royalty  if  all 
the  expenses  of  promotion  had  been  paid  by  the  lessor.  The  way  of 
discharging  the  obligation  was  immaterial  ;  if  the  appellant  had  paid 
Holcroft  in  cash  on  the  signing  of  the  lease,  it  would  clearly  have  been  an 
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expenditure  on  the  part  of  the  appellant.     He  submitted  that  the  customary- 
rent  was  something  less  than  3d. 

Award  :  This  is  an  appeal  by  the  Eight  Hon.  Baron  Hatherton 
against  an  assessment  made  by  the  Commissioners  of  Inland  Revenue  for 
mineral  rights  duty  under  Section  20,  Finance  (1909-10)  Act,  1910.  The 
grounds  of  appeal  were  :  The  refusal  of  the  Commissioners  to  make  an 
allowance  in  respect  of  (1)  income  tax,  (2)  management  expenses,  and  (3) 
in  respect  of  an  agreement  dated  October  12,  1898. 

(1)  The  Commissioners  admitted  before  me  that  the  appellant  was 
entitled  to  a  deduction  for  income  tax. 

(2)  The  appellant  withdrew  his  claim  to  a  deduction  for  management 
expenses. 

(3)  The  appellant  submitted  that  a  special  case  had  been  shown  to 
the  Commissioners  within  the  meaning  of  the  proviso  contained 
in  Section  20  of  the  Finance  (1909-10)  Act,  1910. 

After  hearing  the  arguments  from  both  parties  and  the  evidence 
submitted,  I  find  : — 

(1)  The  appellant  is  entitled  to  a  deduction  for  income  tax. 

(2)  The  appellant  is  not  entitled  to  a,  deduction  for  management 
expenses. 

(3)  The  appellant  did  not  show  a  special  case  to  exist  within  the 
meaning  of  Section  20  of  the  Finance  (1909-10)  Act,  1910,  and  is 
therefore  not  entitled  to  an  allowance  in  respect  of  the  agree- 
ment dated  October  12,  1898. 

Tor  the  appellant :  Disturual,  K.C.,  and  F.  J.  Wrottesley,  instructed 
by  Taylor,  Rowley,  Lewis  &  Davis,  agents  for  Hand  &  Co., 
Stafford. 

For  the  respondents  :  F.  W.  W.  Kingdon,  Assistant  Solicitor  to  the 
Inland  Revenue. 


Me/ore  Gbo.  Bennett  Mitchell,  Esq.,  Referee,  12th  Novemler,  1913. 

Countess  of  Seafibld's  Trustees  i.  The  Commissioners  of 
Inland  Revenue. 

Provisional  Valuation— Deductions —Total  Value  — Fixed 
Chaeoe— Whethbb  Tack-Duty  a  Fixed  Charge- Assess- 
able Site  Value  — Cost  of  Clbaeino  Site  — Flnanoe 
(1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  ss.  26  (3)  (4)  (e) 
&  41. 

In  an  appeal  against  the  provisional  valuation  of  land  leased  for 
100  years  from  Whitsunday,  1905,  at  an  annual  tack-duty  or  ground 
rent  of  30s. .  Held,  (1)  that  the  tack-duty  was  not  a  fixed  charge  as  defined 
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by  Section  41  of  the  Finanoe  (1909-10)  Act,  1910,  and  did  not  therefore 
form  a  deduction  from  gross  value  fo  arrive  at  total  value,  antl  (2)  that  in 
the  circumstances  it  was  not  necessary  to  divest  the  land  for  the  purpose  of 
realising  its  full  site  value. 


This  appeal  related  to  the  provisional  valuation  of  a  cottage  and 
ground  at  Xethy  Bridge,  Inverness-shire. 

The  ground,  which  extended  to  58  poles,  was  held  under  a  lease  for 
100  years  from  Whitsunday,  19U5,  granted  by  the  late  Countess  of 
Seafield  to  Thomas  Macdonald.  The  annual  tack-duty  or  ground  rent 
was  30s.  The  lease  conferred  a  right  of  pre-emption  on  the  lessor  in  the 
event  of  the  lessee  disposing  of  his  interest,  and  contained  iisual  restrictions 
on  the  use  of  the  land  for  preserving  the  amenity  of  the  district.  The 
leasehold  subjects  were  sold  in  1910  at  the  price  of  £425. 

In  the  provisional  valuation  original  gross  value  and  original  total 
value  were  each  stated  at  £455,  and  original  full  site  value  and  original 
assessable  site  value  were  each  stated  at  £58. 

It  was  proved  or  admitted  that  the  feuing  value  of  similar  ground, 
with  similar  restrictions,  in  the  same  road  was  l.s.  per  pole,  or  £8  per 
acre.  The  site  value  of  58  poles,  capitalised  at  20  years'  purchase,  was 
thus  brought  out  at  £58. 

The  appellants,  who  were  the  lessors,  and  as  such  entitled  to  the 
reversion  expectant  on  the  determination  of  the  lease,  appealed,  and 
maintained  (a)  that  the  total  value  was  excessive,  in  respect  that  under 
Section  25  (3)  the  tack-duty  was  a  "  fixed  charge,"  and  an  allowance 
therefor  should  be  deducted  from  gross  value  to  arrive  at  total  value,  or 
alternatively  the  capitalised  value  of  the  tack-duty  was  the  amount  by 
which  the  gross  value  would  be  diminished  if  the  land  were  sold  subject 
to  all  the  provisions  of  the  lease,  which  was  a  "  covenant  or  agreement 
"  restricting  the  use  of  the  land  entered  into  or  made  before  the  80th  day 
"  of  April,  1909  "  ;  (J)  that  the  site  value  was  excessive,  in  respect  that  a 
deduction  should  be  made  for  the  cost  of  clearing  the  site  under  Section  25 
(4)  (e),  the  fact  that  the  price  realised  on  the  sale  in  1910  was  less  than 
the  total  value  in  the  provisional  valuation,  establishing  the  necessity  for 
divestiture  ;  and  (c)  that  the  valuation  did  not  r^resent  the  appellants' 
interest  in  the  land.     [This  argument  was  not  pressed.] 

The  respondents  maintained  (o)  that  the  tack-duty,  not  being  perpetual, 
could  not  be  considered  a  "  fixed  charge  "  as  defined  in  Section  41,  and 
that  the  obligation  to  pay  tack-duty  could  not  be  regarded  as  a  "  covenant 
"or  agreement  restricting  the  use  of  the  land,"  (J)  that  the  divesting  of  the 
gi-ound  could  only  be  allowed  when,  in  the  opinion  of  the  Commis.sioners, 
it  would  be  necessary  to  divest  the  land  for  the  purpose  of  realising  full 
site  value,  which  in  this  case  it  was  not,  and  (c)  that  the  fee  simple  of 
land  only  was  to  be  valued,  and  by  Section  41  fee  simple  meant  "  the  fee 
"  simple  in  possession  not  subject  to  any  lease." 

The  Referee  adhered  to  the  figures  in  the  provisional  valuation,  and 
added  the  following  note  to  his  award  : — 
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"  The  ground  rent  is  not,  in  my  opinion,  a  fixed  charge  as  defined  in 
Section  41  of  the  Act.  It  is  not  disputed  that  the  feuing  value  of  similar 
ground,  with  similar  restrictions,  in  the  same  road  is  £8  per  acre.  This 
figure  the  Commissioners  have  correctly  taken  in  arriving  at  original  full 
site  value.  It  is  not  necessary,  in  this  case,  to  divest  the  land  for  the 
pui-pose  of  realising  full  site  value." 

For  the  appellants  :  Mackenzie,  Innes  &  Logan,  W.S.,  Edinburgh. 

For  the  respondents  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Kevenue.  * 


Before  HOWARD  Maktin,  Esq.,  Referee,  Wtli  November,  1913. 

Major  Langlands  r.  Thb  Commissioners  op  Inlasd  Eevbnxtb. 

Undeveloped  Land  Duty— Land  Used  for  Business,  Trade,  or 
Industry  —  Stud  Faum  —  Veterinary  Surgeon  —  Finance 
(1909-10)  Act,  1910  (10  Edw.  VIL,  O.  8),  S.  16  (2). 

At  the  commencement  of  the  hearing  the  appellant  obtained  the 
Referee's  permission  to  amend  the  notice  of  appeal,  so  that  the  ground  of 
appeal  read  "  on  the  ground  that  the  premises  arc  now  used  as  paddocks 
"  in  connection  with  the  boiia-Jide  business  of  a  veterinary  surgeon,"  the 
original  ground  of  appeal  being  that  the  premises  were  used  as  a  stud 
farm. 

Mr.  Langlands  said  that  the  appeal  was  against  an  assessment  to 
undeveloped  land  duty  for  six  months  ending  April  30,  1913.  The 
property  in  question,  Coxedge  Earm,  Epsom,  comprised  five  grass 
paddocks  of  an  area  of  19a.  2r.  31p.  It  had  been  let  to  oue  Miller,  and 
after  his  death  to  his  sons,  who  used  it  in  connection  with  their  business 
as  dairymen.  Erom  April  30,  1909,  to  Michaelmas,  1912,  undeveloped 
land  duty  had  been  paid  with  the  exception  of  five  months,  from  April  30 
to  September  29,  1912,  as  to  which  he  admitted  liability.  Prior  to  March, 
1912,  Mr.  John  Coleman  had  negotiated  with  a  view  to  renting  the 
paddocks  in  connection  with  his  veterinary  business  in  Church  Street, 
Epsom,  as  he  needed  a  suitable  place  in  which  to  turn  out  horses  sent  to 
him  for  treatment.  The  land  was  let  to  hinj  from  Michaelmas,  1912,  at 
£108  10«.,  the  tenant  repairing  and  paying  the  rates.  The  paddocks  and 
buildings  were  now  used  solely  in  connection  with  the  veterinary  business. 
There  were  fifteen  loose  boxes,  a  tack-room,  aud  a  boiling  house,  a  straw- 
yard,  granary,  and  one  or  two  open  sheds.  They  would  not  be  of  any 
value  to  Coleman  except  for  his  business.  A  portable  shoeing  forge  and 
a  supply  of  horse  medicines  were  kept  on  the  premises.  Even  if  the 
premises  were  used  as  u.  stud  farm,  such  a  stud  was  not  an  agricultural 
stud. 
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John  Coleman,  M.R.C.V.S.,  said  he  had  been  in  Epsom  for  many- 
years.  Owing  to  want  of  room  he  found  it  necessary  to  aoquii-e  paddocks. 
He  used  the  property  as  a  kind  of  convalescent  home  for  horses,  and  as  a 
j  nmping  and  exercising  ground.  He  obtained  permission  to  cut  through 
the  fences  in  order  to  make  a  steeplechase  ground  for  exercise.  He  had 
altered  all  the  cowsheds  and  made  boxes  of  them,  and  had  changed  the 
property  from  a  dairy  farm  to  suit  his  business. 

Cross-examined  :  He  occasionally  bought  and  sold  horses,  but  did  not 
profess  to  deal  in  them.  All  the  mares  on  the  farm,  except  one  brood 
mare  of  his  own,  were  there  for  treatment.  During  two  or  three  months 
of  the  year  the  greater  proportion  of  animals  at  the  farm  might  be  brood 
mares.     The  fields  were  used  for  pasturing  the  horses  and  for  jumping. 

By  the  Keferee  :  If  mares  were  sent  there  to  foal  it  inTolved  treatment 
during  foaling  ;  thoroughbred  mai'es  were  sometimes  a  lot  of  trouble. 

Mr.  Shaw  said  that  the  case  now  presented  was  very  different  from  the 
case  outlined  in  the  notice  of  appeal,  but,  in  view  of  Section  16  (2),  and 
the  definition  of  "  agriculture "  in  Section  41,  he  submitted  that  if  this 
land  was  used  for  meadow  or  pasture  land  it  was  used  for  the  business  of 
agriculture,  and  the  fact  that  the  owner  who  so  used  it  had  another 
business  was  not  material.  The  subsidiary  nature  of  the  pasturing  was  a 
question  of  degree.  He  suggested  that  training  and  schooling  horses  was 
not  part  of  a  veterinary  surgeon's  business.  In  so  far  as  the  appellant 
relied  for  exemption  on  the  allegation  that  this  was  a  stud  farm,  he 
submitted  that  that  was  a  business  of  agriculture,  a  stud  farm  being  a 
farm  for  breeding. 

ATvard :  The  notice  of  appeal  having  been  amended  to  read  as 
follows  :  "  That  the  land  in  question  is  now  used  as  paddocks  in  connec- 
"  tion  with  the  tonafide  business  of  a  veterinary  surgeon,"  the  decision  on 
the  appeal  ....  is  as  follows  : — 

That  the  property  is  exempt  from  the  payment  of  undeveloped  land 
duty. 
Por  the  appellant  :  W.  Langlands. 

Eor  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  John  Fabeee,  Esq.,  Referee,  19i;/t  Novemter,  1913. 

Mbs.'  Jeevis  -!).  The  Commissionees  of  Inland  Revenue. 

Provisional    Valuation — Site    Value — Pekson    Asgeievbd^ 
Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  ss.  25  &  33  (1). 

This  was  an  appeal  against  the  site  value  fixed  by  the  Commissioners 
on  a  piece  of  land  on  which  were  eight  cottages.    The  land  adjoined  the 
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Nortli  Eastern  Railway  line  at  Goole,  and  the  ground  of  appeal  was  that 
the  deductions  were  excessive  and  that  the  site  value  was  insufficient.  The 
provisional  valuation  was  served  on  January  9,  1912,  and  showed  total 
value  £130,  full  fite  value  £37.  Objection  was  taken  to  the  full  site 
value,  and  on  March  7,  1912,  an  amended  provisional  valuation  was  served, 
in  which  the  site  value  was  put  at  £75.  Against  this  figure  the  appellant 
appealed. 

At  the  commencement  of  the  hearing  Mr.  Shaw  said  that  he  wished 
first  to  raise  a  point  of  law.  The  appeal  was  under  Section  33  (1)  against  • 
the  provisional  valuation.  The  appellant  must  be  a  person  aggrieved. 
The  provisional  Taluation  was  served  on  January  9,  1912  ;  notice  pf 
objection  was  received  on  behalf  of  Mrs.  .lervis,  who  had  bought  the 
property  on  March  27,  1911,  from  the  executors  of  T.  Nothard.  Subse- 
quently notice  of  appeal  was  given  on  behalf  of  Mrs.  Jervis,  dated 
April  16,  1912.  By  that  notice  the  appellant  appealed,  not  against  the 
gross  or  total  value,  but  against  the  site  value,  on  the  ground  that  the 
difference  was  too  great.  She  was  objecting  to  the  provisional  valuation 
as  at  April  30,  1909,  before  she  had  any  interest  in  the  property.  The  sale 
to  the  appellaht  was  at  the  same  figure  (£430)  as  that  set  out  in  the 
provisional  valuation.  Under  these  circumstances,  he  submitted  that  the 
appellant  was  not  a  person  aggrieved. 

Mr.  Burniston  said  that  the  Act  provided  for  an  appeal  by  a  person 
aggrieved.  There  must  be  someone  aggrieved  by  the  provisional  valuation. 
The  valuation  was  not  made  till  January  9,  1912.  Who  could  be 
aggrieved  then  1  Not  the  executors  of  Nothard,  the  vendors,  because  their 
functions  had  ceased.  The  beneficiaries  under  the  will  were  mostly  in 
South  Africa,  so  that  the  only  person  who  could  he  affected  was  the 
appellant.  If  nobody  was  affected  the  section  was  useless.  If  the 
appellant  was  not  affected,  why  was  the  provisional  valuation  served  on 
ler,  and  not  only  the  first  provisional  valuation,  but  also  the  amended 
one  ? 

Mr.  Shaw,  in  reply,  said  that  the  valuations  were  also  served  on  the 
executors,  who  would  have  been  the  persons  aggrieved  if  the  valuation 
was  wrong,  as  they  would  have  had  to  pay  increment  value  dnty,  if  any, 
on  the  occasion  of  the  sale  to  Mrs.  Jervis.  If  an  occasion  arose  hereafter 
Mrs.  Jervis  could  object  to  the  occasional  valuation.  He  asked  the 
Referee  to  give  a  decision  on  the  point,  but  at  the  same  time,  was  willing 
to  go  into  the  merits  of  the  case. 

The  following  evidence  as  to  value  was  called. 

On  behalf  of  the  appellant — 

William.  Dawson  said  the  site  was  extremely  valuable,  with  direct 
access  into  the  North  Eastern  Eail»ay  goods  yard.  It  was  only  owing  to  the 
shortage  of  cottages  that  the  present  ones  were  allowed  to  stand.  He  esti- 
mated the  site  value  at  £206  is.  It  was  an  unique  position  for  a  small 
iactory  or  warehouse. 

William  Gorbett  said  he  sold  the  property  in  1911.  The  reserve  value 
was  £.500.    He  estimated  the  site  value  at  £175. 

Cross-examined  :  Apart  from  the  value  given  by  proximity  to  the 
North  Eastern  Railway,  he  would  put  the  site  value  at  £105. 
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David  Milne  said  the  area  was  498'5  square  yards  ;  his  estimate  of  the 
site  value  was  £206.     It  was  a  bad  situation  for  cottage  property. 

Cross-examined  :  The  value  of  the  property,  based  on  the  net  rent,  he 
estimated  at  £224. 

G.  Burniston  said  that  £31  3s.  9d.  had  been  spent  in  repairs  since 
purchase,  and  the  appellant  had  paid  for  repairs  of  the  road. 

For  the  respondents —        ^ 

C.  H.  Gott,  superintending  valuer  for  the  West  Riding,  said  the  area 
set  out  in  the  provisional  valuation  was  377  square  yards.  They  always 
excluded  the  half  streets,  and  only  recorded  the  net  building  area.  The 
value  put  down  represented  the  value  of  the  property  put  down  with 
whatever  appurtenances  it  possessed.  It  was  not  a  statutory  necessity  to 
set  out  the  area.  The  provisional  valuation  worked  out  at  about  is.  a 
square  yard  on  the  net  area,  or  3s.  a  square  yard  on  the  gross  area.  He 
could  find  nothing  in  Goole  to  substantiate  8s.  a  square  yard. 

Cross-examined  :  He  had  not  seen  the  property  when  he  advised  the 
service  of  the  amended  valuation.  He  thought  it  was  in  his  mind  that 
the  actual  area  of  the  road  did  not  belong  to  the  appellant,  except  as  to  a 
right  of  way. 

H.  B.  Thorpe,  district  valuer,  said  that  £75  was  a  full  value  ;  xf  any- 
thing, excessive. 

J.  W.  Bentley  estimated  the  site  value  at  3s.  a  square  yard. 

Award :  The  gross  value  was  agreed  at  £430.     I  find  that  the  assess- 
able site  value  of  the  property  on  April  30,   1909,   amounted  to  £100, 
Difference  between  gross  value  and  value  of  the  fee  simple  of  the  land 
divested  of  buildings,  &c.,  £330. 
For  the  appellant :  J.  Burniston  (Hind,  Son  &  Burniston,  Goole). 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  THOMAS  BlNNlE,  ESQ.,  Referee,  Wth  Deeeniber,  1913. 

Ellen  Toye  &  Mas  A.  Cassidy  «.  The  Commissioners  of 
Inland  Revenue. 

Inceembnt  Value  Duty — Transpee  on  Sale — Failure  to  claim 
Substituted  Site  Value  —  Finance  (1909-10)  Act,  1910— 
(10  Edw.  VII.,   c.  8),  ss.  1  &  2  (3). 

This  appeal  had  reference  to  a  property.  No.  20,  Barn  Road,  Parkhead, 
Glasgow.  A  provisional  valuation  was  served  on  the  appellants  on 
March  12,  1913,  to  which  no  objection  was  taken  by  them.     In  the- 
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provisional  valuation  the  total  value  was  placed  at  £478,  and  the  assess- 
able site  value  at  £478.  The  property  was  conveyed  on  April  3,  1912, 
to  William  Beardmore  &  Co.,  Ltd.,  whose  works  adjoined  the  property, 
for  £1,200.  The  Commissioners  claimed  increment  value  duty  amounting 
to  £134.  On  October  27,  1913,  the  appellants  gave  notice  of  appeal 
against  the  assessment  of  duty  on  the  following  grounds  : — 

"  The  increment  value  on  which  duty  w  claimed  is  overstated  in  said 
"  notice  of  assessment,  as  we  do  not  admit  said  value  was  £722,  as  stated 
"  in  the  statement  annexed  thereto.  We  consider  that  the  price  ought 
"  not  to  be  treated  as  entirely  applicable  to  the  site  of  said  property.  Out 
"  of  the  price  got  for  the  property,  being  £1,200,  there  had  to  be  paid  off 
"  the  amount  of  a  mortgage  for  £1,000  affecting  it,  arrears  of  interest 
"  thereon,  and  other  claims  in  connection  with  the  sale  of  the  property, 
"  which  practically  swallowed  up  the  whole  price.  We  consider  that 
"  under  these  circumstances  no  increment  value  duty  is  payable,  and, 
"  even  assuming  that  such  duty  is  payable,  which  we  do  not  admit,  we 
"  consider  it  is  a  case  in  which  any  claim  therefor  ought  not  to  be  pressed 
"  by  the  Commissioners  of  Inland  Revenue.  In  any  case  neither  of  us  is 
"  in  a  position  to  meet  it." 

The  Referee  gave  his  decision  on  December  18,  1913,  as  follows  : — 

The  decision  on  the  appeal  in  respect  of  which  the  annexed  notice  of 
appeal  has  been  given  is  as  follows  : — 

Having  heard  parties  on  the  appeal,  and  having  inspected  the  site  of  the 
property  in  Burn  Road,  formerly  belonging  to  the  appellants,  I  find — 

(1)  That  at  April  30,  1909,  and  until  April  3,  1912,  the  appellants 
were  proprietors  of  the  property,  No.  20  Burn  Road. 

(2)  That  the  provisional  valuation  of  the  said  property  under  the  Act 
above  cited  made  as  at  April  30,  1909,  was  duly  served  upon 
the  appellants  on  March  12,  1918,  the  values  therein,  so  far  as 
material  to  this  appeal,  being  as  follows  : — 

£ 

Original  total  value        ...         478 

Original  assessable  site  value 478 

(3)  That  no  objection  was  taken  to  the  provisional  valuation,  and 
accordingly  it  has  become  finally  settled. 

,(4)  That  at  April  30,  1909,  the  property  in  Burn  Road,  and  another 
in  Glasgow  also  belonging  to  the  appellants,  were  together 
burdened  with  a  bond  for  the  sum  of  £1,000. 

<5)  That  no  application  was  made  by  the  appellants  for  a  substituted 
site  value  under  Section  2  (3)  of  the  Act  above  cited  within 
three  months  of  the  provisional  valuation  becoming  finally 
settled. 

<6)  That  by  disposition  dated  April  3,  1912,  the  appellants  con- 
veyed the  property.  No.  20,  Bum  Road,  to  William  Beardmore 
&  Co.,  Ltd.,  the  consideration  for  the  transfer  being  £1,200. 
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(7)  That  by  notice  of  assessment  dated  July  7,  1913,  the  Commis- 
sioners of  Inland  Kevenue  assessed  the  appellants  to  increment 
value  duty  on  the  occasicm  of  the  transfer  on  sale  of  the  said 
property  to  Messrs.  Beardmore  in  the  sum  of  £134:. 

(8)  That  by  the  notice  of  the  appeal  above  mentioned  the  appellants 
have  appealed  against  the  above  assessment. 

I  am  of  opinion  that  the  appellants  have  failed  to  state  any  relevant 
grounds  for  their  appeal.  I  decide  that  the  appellants  have  been  properly 
assessed  to  increment  value  duty  on  the  ocCHSion  of  the  said  transfer  on 
sale,  and  that  the  amount  of  the  increment  value  duty  payable  by  them 
on  the  said  occasion  has  been  correctly  stated  at  £134. 

I  find  the  Commissioners  of  Inland  Revenue  entitled  to  their  expenses 
in  this  appeal,  allow  them  to  lodge  an  account  thereof  with  the  auditor  of 
the  Court  of  Session,  and  remit  the  same  to  the  said  auditor  for  taxation 
and  report.  I  would,  however,  hope  that,  in  the  circumstances  under- 
mentioned, the  Commissioners  will  not  iusist  upon  expenses  against  the 
appellants. 

While  I  have  felt  it  my  duty  to  decide  the  appeal  against  the  appellants, 
I  am  convinced  that  tlieir  failure  to  apply  for  a  substituted  site  value  (as 
they  ought,  in  their  own  intere>-t,  to  have  done)  was  due  to  their  acting 
without  legal  or  expert  advice,  and  to  their  absolute  inability  to  under- 
stand the  provisions  of  the  Act  in  question.  In  all  the  circumstances  I 
venture  to  commend  to  the  favourable  consideration  of  the  Commissioners 
any  application  for  such  a  substituted  site  value  which  may  even  yet  be 
made  by  the  appellants. 

Quoad  ultra,  I  continue  the  appeal, 

For  the  Commissioners  of   Inland   Kevenue  ;    Alexander   Blair,   T.S.I., 
Chief  Valuer  for  Scotland. 


Before  JoHN  LoPDELL,  Esq.,  Referee,  15tJt  Deeemher,  1913, 
James  Ryan  v.  Commissionehs  op  Inland  Eevenub. 

TJndbveloped  Land  Duty — Lands  Bought  out  under  Land 
Purchase  Acts — Restrictions  by  Statute — Site  Value — 
Objection  to  Appeal  against  Assessment  op  Duty  — 
Finance  (1909-10)  Act,  1910,  s.  33  (1)  (b). 

Subsection  1  (V)  of  Section  33  enacts  that  "  the  original  total  value  and 
"  the  original  site  value,  and  the  site  value  as  ascertained  under  any 
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"  subsequent  valuation,  shall  be  questioned  only  by  means  of  an  appesfS 
'■  against  the  determination  by  the  Commissioners  of  that  value  where 
'■  there  is  an  appeal  under  this  Act,  and  shall  not  be  questioned  in  any  ease 
"  on  an  appeal  against  an  assessment  of  duty." 

This  was  an  appeal  against  the  assessment  of  undeveloped  land  duty 
on  the  grounds  that  the  lands  were  purely  agi'icultural  lands  and  that  the 
lands  being  vested  under  the  provisions  of  the  Land  Purchase  (Ireland^ 
Acts,  they  were  subject  to  an  annuity  in  favour  of  the  Irish  Land  Com- 
mission for  a  residue  of  66J  years,  and,  that  being  so,  there  was  a  specific 
restriction  against  using  the  lands  for  building  purposes  under  Section  5-t  (1) 
of  the  Irish  Land  Act,  1903,  the  consent  of  the  Irish  Land  CommissioE 
must  be  obtained  before  assigning  or  subletting  any  portion  of  the  said 
land.     That  being  so,  the  site  value  did  not  exceed  its  agricultural  value. 

Mr.  E.  Coll,  instructed  by  Mr.  Richard  Martin,  called  the  Eeferee'c 
attention  to  Section  33  (1)  (J)  supra. 

The  Referee's  decision  was  as  follows  : — 

Having  regard  to  the  particulars  of  the  grounds  of  appeal  as  presented 
to  me  at  the  hearing,  and  to  the  admitted  fact  that  the  provisional  valua- 
tion was  not  objected  to,  I  decide  the  lands  in  question  are  liable  for 
undeveloped  land  duty.     I  make  no  order  as  to  costs. 


Before  Thomas  Jones,  Esq.,  Referee,  January  \6th,  1914. 

W.  H.  C.  Llewellyn  v.  The  Commissionees  op  Inland 
Revenue. 

Mineral  Rights  Duty — Death  op  Peopeietok  before  Passing 
op  Finance  (1909-10)  Act,  1910  —  Incidence  op  Duty  — 
Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  ss.  20  &  24, 

Mr.  Allen  said  that  there  were  two  appeals  against  two  assessments  te 
mineral  rights  duty,  one  for  the  year  from  April  1,  1909,  to  March  31, 
1910,  the  other  for  the  year  from  April  1,  1910,  to  March  31,  1911.  The 
case  was  complicated  by  the  fact  that  the  owner  of  the  royalties,  R.  W. 
Llewellyn,  the  father  of  the  appellant,  died  on  February  10,  1910,  before 
the  passing  of  the  Finance  Act,  1910.  The  usual  rule  of  law,  that  a  statute 
spoke  from  the  date  when  it  became  law,  was  however  contradicted  by 
express  words  in  the  Finance  Act  which  made  the  Act  take  effect  from  an 
earlier  date.  In  the  first  appeal  the  charge  of  duty  was  for  the  financial 
year  commencing  April  1,  1909,  and  the  last  working  year  would  be 
October  1,  1908 — September  30,  1909  ;  in  the  second  appeal  the  last 
working  year  would  be  October  1,  1909 — September  30,  1910.    The  duty 
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payable  for  the  financial  year  1909-10  became  due  on  January  2,  1910. 
If  the  Act  had  been  in  force  then  the  late  R.  W.  Llewellyn  would  un- 
doubtedly have  been  liable  for  the  duty,  as  he  had  received  the  rents  and 
profits  from  the  mines  ;   but  it  was  a  different  thing  to  claim  that  the  tax 
could  be  levied  on  some  other  person  who  had  never  received  and  never 
would  receive  the  royalties.    E.  W.  Llewellyn  had  received  the  money 
before  the  passing  of  the  Act,  and  naturally  did  not  make  provision  for 
the  payment  of  a  duty  then  non-existent.     The  Commissioners  had  under- 
teikeu  not  to  assess  the  executors  of  E.  W.  Llewellyn,  but  afterwards  did 
so,  for  the  assessments  for  the  financial  year  1909-10  professed  to  be  on 
'-^  W.  H.  C.  Llewellyn  for  the  executors,"  with  the  exception  of  one  which 
professed  to  be  on  W.  H.  C.  Llewellyn  personally.     Those  assessments  on 
4he  executors  ought  to  be  withdrawn.     With  regard  to  the  one  assessment 
(Ogmore  33)  served  on  W.  H.  C.  Llewellyn  personally,  no  claim  was  made 
fey  the  Commissioners  for  duty  up  to  the  date  of  R.  W.  Llewellyn's  death  ; 
the  assessment  was  on  49-365ths  (from  February  10  to  March  31,  1910)  of 
*he  amount  of  rent  received  by  R.  W.  Llewellyn  for  the  working  year 
October  1, 1908 — September  30, 1909.     Such  an  assessment  was  absolutely 
invalid  and  unauthorised  by  the  Act.     For  the  financial  year  1910-11  the 
appellant  was  assessed  on  £24,700,  whereas  he  had  beneficially  received 
only  £4,562,  so  that  he  would  have  to  pay  (at  1«.  in  the  £)  20,138  shillings 
ki  duty  on  money  which  he  had  never  received,  and  never  would  receive. 

As  to  the  first  assessments  for  the  financial  year  1909-10,  he  submitted 
*hat  all  of  them,  except  Ogmore  33,  had  been  served  on  the  wrong  person, 
and  ought  to  be  withdrawn.  As  to  Ogmore  33,  that  was  served  on  the 
appellant,  and  taxed  him  on  49-365ths  of  the  whole  duty  payable  on  rents 
received  October,  1908 — September,  1909.  That  duty  became  payable  on 
January  2,  1910,  by  W.  R.  Llewellyn.  If  the  tax  was  leviable  on  anyone, 
it  should  have  been  on  the  executors  ;  but  the  executors  had  distributed 
the  estate  before-  the  Act  passed.  In  these  peculiar  circumstances  it 
appeared  that  there  was  no  liability  for  the  year  1909-10.  Duty  was 
payable  by  the  lessor  on  the  benefit  received  by  him  from  October — 
September  previous  to  the  year  of  assessment,  and  there  was  no  power  in 
the  Act  to  split  up  the  duty  between  various  parties  who  owned  the  land 
for  different  parts  of  the  year. 

As  to  the  assessments  for  1910-11,  a  man  could  not  be  taxed  on  what 
ie  had  not  received.  (Duhe  of  Beaufort  v.  Commissioners  of  Inland 
Rei-i'iiiw  [1913],  3  K.  B.,  at  p.  55.)  The  appellant  had  only  received 
£4,562,  and  had  no  interest  in  the  rest  of  the  money  paid  by  the  lessees. 

Mr.  Shaw  said  that  the  Commissioners  had  not  pressed  their  claims  as 
far  as  they  might  have  done.  By  Section  20  (2)  (a)  the  basis  of  the 
sharge  waS  the  amount  paid  by  the  working  lessee,  and  not  the  receipts 
by  the  lessor.  In  this  case  there  was  a  working  lessee,  and  the  duty  was 
therefore,  by  Section  20  (4),  recoverable  from  the  immediate  lessor  of  the 
working  lessee.  Applying  the  section  to  this  case  :  (1)  as  to  the  1909-10 
assessments,  the  last  working  year  for  that  financial  year  was  October,  1908 

September,  1909.     It  was  true  that  then  K.   W.  Llewellyn  was  the 

immediate  lessor  and  the  person  to  whom  the  rents  were  paid,  but  he 
oould  not  be  assessed,  because  the  Act  was  not  passed  till  after  his  death. 
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After  the  passing  of  the  Act,  mineral  rights  duty  was  payable  by  someone 
in  respect  of  the  financial  year  1909-10,  namely,  by  the  immediate  lessor, 
who  at  the  time  when  the  assessments  were  made  was  W.  H.  C.  Llewellyn. 
Yet  the  Commissioners  had  restricted  their  assessments  to  the  time  when 
he  was  the  immediate  lessor.  The  assessments  could  not  be  made  till  the 
Act  was  passed.  As  to  the  service  of  the  assessments,  he  was  not  prepared 
to  uphold  the  actual  wording  of  the  address,  but  the  correspondence 
showed  that  the  appellant  was  assessed  personally,  and  that  there  was  no 
possibility  of  misunderstanding. 

(2)  As  regarded  the  year  1910-11,  the  appellant  admitted  that  he  was 
liable  to  pay  some  duty,  but  claimed  that  he  was  only  liable  on  the  money 
he  had  received  beneficially.  But  what  had  to  be  found  was  the  rental 
value,  and  that  was  not  disputed  to  be  £20,462.  It  was  on  the  rental 
value  that  the  appellant,  who  throughout  the  financial  year  was  the 
inmiediate  lessor,  had  to  be  assessed^ 

Awarded ; — 

(1)  That  as  no  returns  are  available  for  the  last  working  year,  1908-9, 
as  defined  by  the  Finance  Act,  1909-10,  the  appellant  is  properly 
assessable  at  49-365ths  df  the  revenue  for  the  working  year 
1909-10,  being  £2,747,  less  such  a  sum  as  may  be  payable  for 
income  tax,  thereon. 

(2)  That  the  assessment  notices  served  upon  the  appellant  in  respect 
of  49-365ths  of  the  financial  year  1909-10  should  be  withdrawn, 
and  amended  notices  served  upon  him  on  the  basis  of  £2,747 
rental  value. 

(3)  That  under  Section  20  (2)  (a)  of  the  Finance  Act  the  appellant  is 
properly  assessed  for  the  financial  year  1910-11  upon  the  basis  of 
the  total  amounts  received  for  the  working  year  1909-10  as 
returned  by  him  at  £20,462  lis.  id.,  less  whatever  sum  has  beeu 
paid  thereon  for  income  tax,  and  that  the  assessment  notices  are 
subject  to  correction  only  for  the  latter  deduction. 

For  the  appellant :  William  Allen,  instructed  by  S.  H.  Miller,  Vardon 
&  Miller. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before  Howard  Martin,  Esq.,  Referee,  20t/i  Ja?iuanj,  1914. 

E.  A.  Stevens  and  Another  r.  The  Commissioners  op  Inlajjd 

Revenue. 

Undeveloped  Land  Duty — Land  Let  for  Cricket  Pitches 
AND  Tennis  Courts— Land  used  for  Business,  Trade,  or 
Industry— Finance  (1909-10)  Act,  1910,  s.  16. 

Mr.  Allen  said  that  the  appeals  were  against  assessments  to  undeveloped 
land  duty  for  successiTe  years  on  property  at  Honor  Oak.  The  assessable 
site  value  was  fixed  at  £2,330,  and  the  duty  claimed  was  £4  17.?.  Id.  in 
each  year.  The  area  assessed,  la.  3r.  14p.  in  extent,  was  let  together  with 
other  lands  to  Mr.  Anderson  by  lease  of  October  28,  1910,  for  five  years 
with  a  proviso  for  resumption  if  the  lessor  wished  to  erect  buildings  or  to 
sell.  Prior  to  that  lease  there  had  been  another  identical  in  terms.  When 
Anderson  took  the  land  it  was  all  under  plough  ;  he  levelled  and  drained 
it,  laid  on  water,  made  cricket  pitches  and  tennis  courts,  and  built  pavilions 
on  it,  and  the  effect  of  his  work  was  to  make  it  a  thoroughly  up  to  date 
athletic  ground.  The  various  pitches  and  courts  were  let  by  him  to 
different  clubs.  It  was  admitted  that  the  ground  was  worth  more  than 
£50 per  acre.  Under  Section  17  (B)  (d),  the  Commissioners  had  exempted 
all  the  land  except  the  particular  piece,  the  subject  of  the  appeal,  and 
they  would  have  exempted  that,  if  the  appellants  had  undertaken 
not  to  put  into  force  the  proviso  in  the  lease.  He  admitted  that 
the  appellants  had  no  right  of  appeal  against  the  decision  of  the 
Commissioners  under  that  subsection,  but  they  had  a  right  of  appeal 
under  Section  16  (2),  on  the  ground  that  the  land  was  used  bond- 
fide  for  a  business,  trade,  or  industry  other  than  agriculture.  The 
framers  of  the  statute  had  intentionally  used  the  widest  possible  words,  in 
order  to  exempt  any  one  who  used  his  land  for  profitable  purposes,  ex- 
cluding agricultural  purposes,  and  in  Duke  of  Devonshire  v.  Coimnissioners 
of  Inland  Revenue  the  section  had  been  read  in  the  widest  possible  way. 
He  submitted  (1)  that  the  user  of  the  ground  by  Anderson  brought  it 
within  the  words  of  Section  16  (2)  ;  (2)  that  the  land  necessary  for  the  use 
of  the  pavilions  as  pavilions  was  developed  land.  One  of  the  pavilions 
was  actually  on  the  ground  which  the  Commissioners  charged  with  duty. 
The  business  in  question  was  that  of  an  athletic  ground  provider.  It  was 
immaterial  whether  the  land  was  being  used  reasonably  or  at  a  profit,  but, 
in  fact,  Anderson  had  spent  a  great  deal  on  the  land,  and  was  at  present 
using  it  at  a  profit.  The  land  was  laid  out  before  the  duties  were  im- 
posed, work  having  begun  nearly  twenty  years  ago.  The  Act  did  not 
imply  the  necessity  of  buildings  to  make  land  developed. 

"William  Berthom  produced  and  proved  photographs  of  the  land. 

Henry  Anderson  gave  evidence  bearing  out  counsel's  statement  as  to 
the  work  done  by  him  and  the  use  of  the  laud.  "Water  was  laid  on  to  each 
pitch  and  court.    He  had  spent  about  £700  on  the  land  generally. 

Cross-examined  :    His  business  was  that  of  a  leather  merchant  in 
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Bermoudsey ;  he  went  there  for  a  part  of  every  day.  Each  club  had 
exclusive  use  of  the  pitch  let  to  it  for  the  season.  He  had  written  agree- 
ments with  the  clubs  in  every  case,  but  had  not  brought  an  agreement  with 
him.  The  land  was  let  for  the  cricket  season,  May  1— September  30. 
He  had  sometimes  let  it  in  winter  for  football,  but  not  during  the  last  few 
years. 

Gilbert  Dunsmore,  surveyor,  gave  evidence  as  to  the  area  of  the  land 
in  question. 

Mr.  Shaw  said  that  the  only  point  was  whether  the  land  was  land  fide 
used  for  a  business,  trade,  or  industry.  The  further  point  that  the  pavilion 
might  exempt  a  certain  portion  really  stood  or  fell  by  the  first  point,  for  a 
pavilion  was  not  a  dwelling-house  nor  was  it  a  building  for  the  purpose  of 
a  business,  trade,  or  industry  ;  it  was  a  building  for  the  pui-pose  of  a 
game.  Erom  May  1 — September  30  the  land  was  used  by  a  cricket  club 
for  its  games.  The  question  was  the  use  of  the  land,  and  Anderson  was 
not  using  it.  One  could  not  have  two  uses  of  the  land  at  the  same  time. 
I£  there  was  actually  a  letting  to  a  club,  which  had  the  right  to  exclusive 
possession,  Anderson  could  not  be  said  to  use  the  land.  Even  if  there  were 
only  a  licence,  the  use  of  the  laud  was  for  playing  a  game.  If  there  were 
two  uses,  one  must  look  at  the  substantial  use.  If  the  appellant's  con- 
tention was  right,  there  was  very  little  use  in  Section  17  (3)  {fi). 

Mr.  Allen,  in  reply,  said  that  at  any  rate  from  September  80 — May  1 
Anderson  used  the  land  exclusively  for  the  purpose  of  keeping  it  up  as  an 
athletic  ground,  and  must  be  using  it  for  his  business.  Two  people  might 
be  in  occupation  of  land  at  the  same  time.  Letting  this  ground  was  like 
letting  a  seat  in  a  theatre.  In  the  case  of  a  publLc-honse  there  was  a 
simultaneous  user  of  the  premises  by  the  publican  for  his  business  and  by 
the  customer  for  his  pleasure.  This  land  was  essential  to  Anderson's 
business. 

Awarded  :  That  the  land  in  question  is  used  bona  fide  for  a  business 
trade  or  industry  other  than  agricultare,  and  is  therefore  exempt  from 
undeveloped  land  duty,  and  that  any  expenses  incurred  by  the  appellants 
shall  be  paid  by  the  Commissioners. 

Fop   the  appellants  :   William  Allen,  instructed  by   Charles  Stevens  ic 
Drayton. 

For  the  respondents  :    J.  H.  Shaw,  of  the  Solicitor's  Depai'tment,  Inland 
Revenue. 
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Before  J.  D.  Wallis,  Esq.,  Meferee,  January  22nd,  1914. 

rLETCHEE  MOOKE    C.   THE   COMMIBSIONEKS  OF   INLAND   REVENDE. 

Undeveloped  Land  Duty — Finance  (1909-10)  Act,  1910 
(10  Edw.  VII.,  c.  8),  ss.  16  &  17. 

This  was  an  appeal  against  au  assessment  to  undeTeloped  land  duty  oa 
land  at  Trees  Lane,  Denton.  The  appellant  wrote  to  the  Referee,  saying 
that  he  was  indisposed  and  could  not  attend  the  appeal.  The  contentions 
put  forward  by  the  appellant  in  a  letter  to  the  Referee  were  that  the  laud, 
8f  acres  in  extent,  was  fully  developed.  In  all  he  possessed  13  acres  at 
Trees  Lane,  including  a  road.  Nine  cottages  had  been  built ;  two  plots 
were  let  for  ponltiy  runs  aud  three  or  four  as  vegetable  gardens,  while  a 
field  was  let  to  a  farmer  for  grazing  in  the  summer,  and  he  sublet  it  to  a 
football  club.  It  was  supposed  that  that  portion  of  the  land  overlay  a 
worked-out  coalpit  and  therefore  it  was  %ot  suitable  for  building  purposes. 
For  twenty  years  he  had  been  trying  to  sell  the  land  or  let  it  permanently, 
but  without  success.  He  objected  to  a  site  value  of  £88  au  acre  for  the 
8f  acres  ;  the  annual  letting  value  was  £2  an  acre. 

Mr.  Shaw  said  that  in  the  first  place  the  appellant's  agent  objected  to 
the  provisional  valuation,  which  was  amended  in'  accordance  with  the 
figures  desired.  As  that  had  not  been  objected  to  it  had  become  fixed. 
For  the  year  1909-10  there  was  no  assessment  to  duty  because  there  was 
a  tenancy  in  existence.  For  1910-11  duty  was  charged  from  September  25 
to  March  31,  as  the  tenancy  was  terminable  on  six  months'  notice.  The 
assessment  was  made  on  assessable  site  value,  £793,  less  agricultural  value, 
£270,  and  £391  in  respect  of  the  tenancy,  making  £132,  and  duty  thereon 
was  5s.  Gtl.  For  1911-12  aud  1912-18,  duty  was  charged  on  £793  less  £270, 
and  the  duty  was  £1  Is.  9d.  for  each  year.  In  coi-respondeuce  with  the 
Inland  Revenue  the  appellant  contended  that  the  land  was  exempt  because 
it  was  used  for  agriculture.  His  attention  was  drawn  to  the  definition 
of  agriculture.  On  April  18,  1913,  he  wrote  saying  that  by  the  Act 
5  acres  were  exempted  by  a  house,  and  therefore  his  nine  cottages  would 
exempt  45  acres  ;  but  it  was  pointed  out  to  him  that  the  exemption  in 
Section  17  (4)  did  not  apply  in  this  case,  and  that  proper  allowances  had 
been  made.  In  reply  the  appellant  argued  that  Section  16  (2)  exempted 
agricultural  laud,  and  further  that  under  Section  7  agricultural  land  was 
exempted,  while  the  land  had  no  higher  value  than  its  market  value  for 
agricultural  purposes. 

The  agricultural  value  of  th«  land  in  question  was  £270,  and  that  was 
deducted  from  the  site  value  to  ascertain  the  amount  on  which  to  charge 
the  duty.  Section  7  only  referred  to  increment  value  duty.  The  appellant 
did  not  contend  that  the  land  had  been  developed  by  the  erection  of 
buildings  for  the  purpose  of  any  business  trade  or  industry  other  than 
agriculture.  The  land  on  which  the  cottages  stood  had  nothing  to  do 
with  the  assessment.  The  fact  that  some  of  the  land  was  unsuitable  for 
building  purposes  was  taken  into    consideration  when   the  provisional 
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valuation  was  prepared.  It  affected  the  value  of  the  land,  but  did  not  do 
away  vrith  the  liability  to  duty.  The  tenant  sublet  the  football  ground 
on  a  yearly  tenancy,  and  it  was  evident  that  Section  17  (3)  (<?)  did  not 
apply  ;  the  Commissioners  had  come  to  the  conclusion  that  other  circum- 
stances did  not  render  it  probable  that  the  land  would  continue  to  be  used 
as  a  football  ground.    That  was  an  opinion  against  which  no  appeal  lay. 

Award :  The  appellant  on  August  26,  1912,  gave  notice  of  objection 
to  the  total  value,  site  value,  and  agricultural  value  in  the  provisional 
valuation,  stating  the  amendments  he  desired,  which  amendments  were 
accepted  by  the  Commissioners,  and  an  amended  provisional  valuation  was 
prepared  on  September  5,  1912.  The  amended  provisional  valuation 
cannot  now  be  questioned.  The  land  is  undeveloped  land,  and  the 
appellant  is  liable  to  pay  undeveloped  land  duty  from  December  25,  1910, 
as  demanded.  The  appellant  to  pay  the  expenses  incurred  by  the 
Commissioners. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue.  • 


Certain  of  the  Decisions  of  Referees,  ^c.,  reported  or  referred  to  in 
this  issue  are  or  may  ie  under  Appeal.  The  results  of  such  Appeals  will 
ie  reported  or  referred  to  in  forthcoming  issues  of  th^se  Reports,  Jmt  in 
the  ineantiTTW  tlie  possibility  of  such  decisions  being  reversed  on  Appeal 
should  be  borne  in  mind. 
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LAW  CASES. 


[KING'S   BENCH  DIVISION.] 

COMMISSIONERS  OF  INLAND  REVENUE  v.  EARL  OF  DERBY. 
[July  28th,  29th,  and  31st,  1913.] 

Revenue — Reversion  Duty — ^^Determination"  of  Lease — Currency  of 
Lease — Agreement  for  New  Lease  on  Conditions — Non- Performance 
of  Conditions — Operation  of  Agreement  as  a  Surrender  and 
"  Determination "  of  old  Lease — Finance  (1909-10)  Act^  1910 
(10  Edn.  VII.,  0.  8),  ss.  13  (1). 

By  Section  13  (1)  of  the  Finance  (1909-10)  Act,  1910,  which  came 
into  operation  on  April  29,  1910,  reversion  duty  is  made  payable  "  on  the 
"  determination  of  any  lease  of  land." 

In  1886  the  respondent's  predecessor  in  title  granted  a  lease  of  a  piece 
of  land  for  seventy-five  years  from  March  25,  1883.  While  this  lease 
was  current  the  tenant  in  possession  applied  in  February,  1910,  for  the 
terms  on  which  a  lease  for  999  years  would  be  granted  to  him,  and  on 
March  18  the  respondent's  agent  communicated  the  conditions  on  which 
the  proposed  new  lease  would  be  granted.  These  included  the  payment  of 
a  fine  and  a  certain  rent  payable  as  from  March  25,  1910,  the  making  out 
of  a  goi  id  title,  and  the  payment  of  all  rent  under  the  existing  lease  to  the 
commencement  of  the  new  lease.  On  April  5,  1910,  the  terms  were 
finally  agreed  upon  and  a  definite  agreement  made.  At  that  time  the 
tenant,  who  was  in  possession,  had  not  performed  the  above  conditions, 
and  these  were  not  performed  until  June,  1910,  when  the  new  lease  was 
granted.  The  question  being  whether  there  was  a  "  determination  "  of 
the  old  lease  on  April  5,  1910,  or  at  any  time  before  April  29,  1910,  when 
the  Finance  Act  came  into  operation  : — 

Held,  that  as  the  conditions  on  which  the  new  lease  was  to  be  granted 
had  not  been  performed  by  the  proposed  lessee  until  after  the  Finance  Act 
had  come  into  operation,  the  agreement  for  the  lease  could  not  before  the 
passing  of  the  Act  be  treated  as  the  lease  ;  that  therefore  there  was  not 
until  after  the  passing  of  the  Act  a  new  lease  which  operated  as  a 
surrender  by  operation  of  law  of  the  old  lease  and  caused  a  "  determina- 
"  tion  "  thereof,  and  that  reversion  duty  was  payable. — (109  L.  T.,  827.) 
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[KING'S  BENCH  DIVISION.] 

SHAWB   STOREY  ;.  COMMISSIONERS   OF   INLAND 
REVENUE. 

[OCTOBEE  27th,   1913.] 

Revenue — Mineral     Rights    Duty — Mineral    Wayleare — Atsessiiwnt — 
Finance  (1909-10)  Act,  1910  (10  £)dw.  VU.,  c.  8),  ss.  20  ^-  24. 

By  Section  20  of  the  Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8), 
it  is  provided  that  there  shall  be  charged,  levied,  and  paid  an  annual 
duty,  called  mineral  rights  duty,  on  the  rental  value  of  all  rights  to  work 
minerals,  and  of  all  mineral  wayleaves,  at  the  rate  in  each  case  of  Is.  in 
the  &  of  that  rental  value.  By  Subsection  (2)  (c)  of  the  sajue  section  it  is 
also  provided  that  the  rental  value  shall  be  taken  to  be  "  In  the  case  of  a 
"  mineral  wayleave,  the  amount  of  rent  paid  by  the  working  lessee  in  the 
"  last  working  year  in  respect  of  the  wayleave."  In  the  defining  section 
of  the  Act  as  to  minerals — namely.  Section  24 — the  expression  '■  mineral 
"wayleave"  is  stated  to  mean  "  any  wayleave,  airleave,  waterleave,  or 
"  right  to  use  a  shaft  granted  to  or  enjoyed  by  a  working  lessee,  whether 
"  above  or  under  ground,  for  the  purpose  of  access  to  or  the  conveyance 
"  of  the  minerals,  or  the  ventilation  or  drainage  of  his  mine  or  otherwise 
"  in  connection  with  the  working  of  the  minerals." 

S .  leased  certain  land  to  the  C.  Coal  Company  for  mining  purposes, 
and  the  rent  payable  by  the  company  under  the  lease  included,  inter  alia, 
certain  percentages  calculated  upon  the  amount  of  coal  brought  upon  and 
carried  over  the  grantor's  land  from  mines  which  were  not  on  the  gi-antor's 
land,  but  which  coal  was  the  produce  of  "  foreign  "  mines.  Included  in 
the  total  rent  paid  to  S.  in  the  year  of  assessment — namely,  £4,966 — were 
two  sums  of  £436  7s.  lid.  and  £351  9«.  id.,  received  in  respect  of  coal 
belonging  to  other  owners,  but  brought  to  bank  on  S.'s  property,  and 
carried  over  the  said  property.  S.  was  assessed  in  respect  of  these  two 
sums  as  for  mineral  wayleaves,  and  appealed  to  one  of  the  Referees  under 
the  Finance  (1909-10)  Act,  1910,  contending  that  the  mineral  rights  duty 
did  not  relate  to  the  minerals  not  the  property  of  the  appellant,  carried 
under  the  mineral  wayleaves.  The  Referee  decided  that  the  sums  were 
rightly  included  in  the  assessment,  and  stated  a  special  case  in  regai-d 
to  them. 

Held  (dismissing  the  appeal),  that  the  decision  of  the  Referee  was 
correct.— (109  L.  T.,  559.) 
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[KING'S  BENCH  DIVISION.] 

COMMISSIONERS   OF  INLAND   REVENUE    i:   NICHOLLS. 

[October  30th,  1913.] 

Substituted    Site     Value — Mortgage — All    Charges  to    he    tahen   into 
Account— Finance  (1909-10)  Act,  1910,  s.  2  (3). 

This  case  raised  an  important  question  of  priQciple  on  the  clauses  of 
the  Einance  (1909-10)  Act,  1910,  relating  to  substituted  site  value. 

The  property  was  mortgaged  in  1891  for  £12,.'i00.  In  1897  a  further 
charge  was  created  for  £i,000,  and  in  1899  a  second  further  charge  of 
£1,000,  making  a  total  amount  secured  on  the  property  by  the  mortgage 
and  further  charges  of  £17,500.  In  October,  1911,  the  Commissioners 
made  a  provisional  valuation  in  which  the  gross  value  and  total  value  of 
the  property  were  put  down  at  £12,000,  and  the  full  site  value  and  assess- 
able site  value  at  £7,000.  The  owner  applied  to  have  a  substituted  site 
value  adopted  in  accordance  with  the  provisions  of  Section  2  (3)  of  the 
Finance  Act.  The  Commissioners  afterwards  served  a  notice  allowing  a 
substituted  site  value  of  £7,300,  which  they  arrived  at  by  taking  the  one 
mortgage  debt  of  £12,500  as  the  value  on  the  "  occasion  "  from  which  to 
make  the  statutory  deductions.  The  owner  was  not  satisfied  with  this,  and 
claimed  that  at  least  £17,500  should  be  taken  as  the  value  on  the  "  occasion  ' ' 
upon  which  to  make  the  deductions.  The  owner's  contention  was  npheld 
by  the  Referee. 

The  Commissioners  appealed. 

'W^hen  the  case  was  called,  the  Attorney-General  (Sir  John  Simon), 
who  with  Mr.  Finlay  appeared  for  the  Crown,  said  that  the  Com- 
missioners had  considered  the  matter  further,  and  although  they  felt  a 
difficulty  in  the  construction  of  the  section  in  the  manner  claimed  by  the 
owner  they  appreciated  that  it  appeared  a  hardship  not  to  allow  all  the 
thi'ee  sums  to  be  taken  into  account  for  the  purposes  of  the  substituted  site 
value,  and  he  was  willing  that  the  petition  of  appeal  should  be  dismissed 
with  costs. 

Mr.  E.  P.  Hewitt,  K.G.  (who  with  Mr.  William  Allen  appeared  for  the 
owner  of  the  property),  said  that  in  this  case  the  owner  was  satisfied  with 
a  substituted  site  value  worked  out  by  taking  the  sum  of  £17,500  as  the 
value  on  the  "  occasion  "  as  it  was  so  much  larger  than  the  value  of  £12,000 
stated  in  the  provisional  valuation,  but  that  he  did  not  admit  that  the  owner 
would  not  have  been  entitled  to  have  a  larger  figure  than  £17,500  taken, 
bearing  in  mind  that  it  was  a  case  of  a  mortgage.  It  seemed  clear  to  him 
(counsel)  that  if  the  last  of  the  three  mortgage  transactions  was  taken  in 
estimating  the  value  of  the  property  on  the  basis  of  the  sum  then  advanced, 
regard  must  be  had  to  the  fact  that  it  was  an  advance  upon  mortgage  of 
an  equity  of  redemption,  and  the  amount  owing  under  the  prior  charges 
must  be  taken  into  account. 


250 


Mr.  Justice  Scrutton  said  that  his  views  on  the  question  whether  a 
larger  sum  could  be  taken  as  the  yalue  under  the  substituted  site  value 
clause  in  the  case  of  a  mortgage  than  the  mortgage  debt  would  be  expressed 
on  another  occasion,  but  he  saw  no  difficulty  in  the  present  case,  and  agreed 
that  where  there  was  more  than  one  charge  upon  a  property  all  the  charges 
could  be  brought  into  account. 

The  appeal  was  accordingly  dismissed  with  costs. — (TAe  Times,  Zlst 
October,  1913.) 


[KING'S  BENCH  DIVISION.] 

SOUTHEND-ON-SEA  ESTATES  COMPANY  (LIMITED)  r. 
INLAND  REVENUE  COMMISSIONERS. 

[October  30th,  1913.] 

liirewue — Undeveloped  Land — Duty  on  Site  Valve — I^xcej,tion  for 
Leased  Land — Power  to  Determine  Lease — Excej)tion  from 
JSx'emption— Finance  (1909-10)  Act,  1910  (10  Udm.  VIJ.,  u.  8), 
ss.  16  S'  17(5). 

By  Section  16  of  the  Finance  (1909-10)  Act,  1910,  a  duty  is  payable  on 
the  site  value  of  undeveloped  land,  but  by  Section  17  (5),  "  Where  agri- 
"  cultural  land  is  at  the  time  of  the  passing  of  this  Act  held  under  a 
"  tenancy  originally  created  by  a  lease  or  agreement  made  or  entered  into 
"  before  the  thirtieth  day  of  April,  nineteen  hundred  and  nine,  un- 
"  developed  land  duty  shall  not  be  charged  on  the  site  value  of  the  land 
"  during  the  original  term  of  that  lease  or  agreement  while  the  tenancy 
"  continues  thereunder.  Provided  that  where  the  landlord  has  power  to 
"  determine  the  tenancy  of  the  whole  or  any  part  of  the  land,  the  tenancy 
"  of  the  land  or  that  part  of  the  land  shall  not  be  deemed  for  the  purposes 
"  of  this  provision  to  continue  after  the  earliest  date  after  the  commence- 
"  ment  of  this  Act  at  which  it  is  possible  to  determine  the  tenancy  under 
"  that  power." 

The  petitioners,  who  were  the  owners  of  certain  agricultural  land, 
leased  it  for  seven  years  from  1904,  subject  to  a  covenant  reserving  to 
them  liberly  to  resume  possession  of  any  part  of  the  land  for  building  or 
olher  purposes.  During  the  currency  of  the  lease  the  petitioners  did  not 
want  the  land  for  building  and  did  not  resume  possession. 

J/eld,  that  the  fact  that  the  owners  did  not  want  to  determine  the 
lea>e  did  not  make  it  impossible  for  them  to  do  so,  and  that  therefore  the 
duty  was  chargeable. 

Mr.  Justice  Scrutton  said  that  by  Section  16  of  the  Einance  (1909-10) 
Act,  1910,  undeveloped  land  duty  was  payable  in  respect  of  the  site  value 
cil'  undeveloped  land,  which  in  Subsection  (2)  was  defined  as  land  not 
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developed  by  the  erection  of  dwelling-liouses  or  o£  buildings  for  the  pur- 
poses of  industry,  except  agriculture,  or  was  not  used  bona  fide,  for  any 
hasinesB,  &c.,  other  than  agriculture.  Undeveloped  land,  therefore,  was 
all  agricultural  land,  subject  to  this — that,  by  Section  17,  Subsection  (1), 
the  duty  was  not  payable  where  the  site  value  did  not  exceed  £50  an  acre  , 
and  that  the  land  only  paid  on  the  amount  by  which  the  site  value 
exceeded  the  value  for  agricultural  purposes.  The  object  of  the  Act  was 
that  land  which  might  be  used  for  a  more  profitable  purpose  should  not 
be  kept  from  that  use,  and  if  it  was  should  pay  this  duty.  There  was  a 
further  exemption  under  which  the  present  question  arose.  The  owner  of 
agricultural  land  might  have  leased  it  before  the  Act  came  into  force,  and 
therefore  might  not  have  the  power  to  develop  it  daring  the  currency  of 
the  lease.  Therefore  a  provision  was  made  by  Section  17,  Subsection  (.5), 
of  the  Act.  [His  Lordship  read  the  subsection.]  The  Oommissioaers 
assessed  the  laud  to  the  duty.  Thereupon  the  petitioners  appealed  to  the 
Referee,  who  affirmed  the  assessment,  saying  that  the  petitioners  had  power 
under  the  covenant  to  determine  the  lease,  and  that  consequently  they  were 
within  the  proviso.  It  was  admitted  by  the  Crown  that  the  petitioners  did 
not  during  the  currency  of  the  lease  want,  i.e.,  need,  the  laud  for  building 
purposes.  Mr.  Hawke  thereupon  contended  that  that  was  enough  to 
entitle  him  to  succeed,  for  the  lease  could  not  be  determined  unless  the 
petitioners  honafidi  wanted  the  land.  The  Crown  replied  that  If  that 
construction  was  correct  a  large  part  of  undeveloped  land  duty  would  go, 
because  the  very  object  of  the  Act  was  to  hit  people  who  did  not  use  for 
other  than  agricultural  purposes  land  which  was  capable  of  other  use,  and 
i£  it  was  sufficient  for  an  owner  having  power  to  terminate  a  lease  to  say, 
"  I  don't  want  to  use  it  for  other  purposes,"  the  very  evil  aimed  at  would 
occur.  The  section  assumed  that  the  landlord  had  power  to  determine, 
which  meant  power  under  the  lease,  absolute  or  conditional.  He  did  not 
think — and  this  was  why  he  decided  this  case  against  the  petitioners — ^that 
the  fact  that  a  landlord  who  had  the  power  to  determine  did  not  desire  to 
do  so,  made  it  impossible  for  him  to  determine.  The  appeal  must  be 
dismissed.— (30  T.  L.  K.,  45.) 

TJiis  decision,  was  reversed  by  tlie  Court  of  Appeal 
December  1,  1913,  when — 

The  Master  of  the  Rolls,  in  his  judgment,  said  that  the  appeal  raised 
a  curious  point  under  Subsection  5  of  Section  17  of  the  Finance  (1909-10) 
Act,  1910.  The  question  was  whether  the  land  must  be  treated  as  liable 
to  undeveloped  land  duty.  The  Court  had  nothing  to  do  with  the  policy 
of  the  Act  ;  their  duty  was  to  construe  its  provisions,  as  best  they  could, 
always  remembering  that  it  was  for  the  Crown  to  make  out  that  the  sub- 
ject was  liable  to  taxation.  Subsection  5  contemplated  cases  where  the 
landlord  could  not  get  possession  of  land  which  was  in  the  hands  of  a 
tenant  under  a  lease  granted  before  the  year  1909.  It  only  applied  to 
leases  i)efore  that  date,  and  so  it  was  not  of  such  wide  importance  as  it 
might  seem.  In  the  present  case  the  lease  was  granted  in  1904  for  seven 
years  up  to  1911,  and  the  tenancy  continued  up  to  that  date.    It  was  a 
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purely  agricultural  lease,  and  the  question  was  what  was  the  effect  of  the 
provision  which  gave  the  landlord  power  to  re-enter  for  building  or  other 
purposes.  That  provision  did  not  give  the  landlord  power  to  re-enter  at 
his  own  will  and  pleasure  ;  it  did  not  authorise  him  to  re-enter  whenever 
he  was  minded  or  whenever  he  chose  ;  there  must  be  a  definite  purpose 
for  which  he  wanted  to  resume  possession.  His  Lordship  attached  no 
importance  to  the  question  whether  the  words  "  other  purposes  "  referred 
to  purposes  ejusdem  generis  with  building.  Unless  the  landlord  could  say 
that  he  wished  to  resume  possession  for  a  purpose  inconsistent  with  the 
tenant's  enjoyment  of  the  land  for  agi-icultnral  purposes,  there  was,  in  his 
Lordship's  opinion,  no  right  to  re-enler  at  all.  If  the  landlord  said  what 
he  must  be  taken  to  have  said,  according  to  the  admission  of  the  Attorney- 
General,  that  he  did  not  require  the  land  for  any  purpose  inconsistent  with 
its  enjoyment  as  a  farm,  the  power  of  re-entry  never  arose  and  never 
became  exerciseable,  as  it  was  only  a  power  to  take  possession  for  some 
purpose  inconsistent  with  agricultural  purposes. 

But  it  was  said  that  the  landlord  might  have  desired  to  build  or  turn 
the  land  into  a  golf  course,  or  use  it  for  some  other  purpose,  and  if  he  had 
that  purpose,  which,  in  fact,  he  had  not,  the  case  came  within  the  proviso 
to  Subsection  (5).  His  Lordship  was  unable  to  assent  to  that  view.  He 
thought  that  the  landlord  could  not  have  resumed  possession  at  any  moment 
between  1909  and  the  termination  of  the  lease,  because  if  he  had  made  the 
admission,  which  the  Attorney-General  had  made  in  the  present  case,  there 
would  have  been  judgment  in  the  tenant's  favour.  In  his  Lordship's 
opinion  the  dilBcnlty  which  the  Attorney-General  had  not  got  over  was 
that  the  Crown  had  not  shown  any  moment  of  time  when  the  landlord 
could  have  resumed  possession  of  the  property.  That  being  so,  the  case 
did  not  fall  within  the  proviso  to  Subsection  (5),  but  it  fell  within  the 
earlier  part  of  that  subsection.     The  appeal  must  be  allowed. 

The  Lords  Justices  also  delivered  judgments  to  the  same  effect  — 
(30  T.  L.  E.,  142.) 


[KING'S   BENCH   DIVISION.] 

THE   COMMISSIONEES  OF  INLAND   REVENUE   i: 
-WHIDBORNE. 

[October  30th,  1913.] 

Provisional   Valuation— Deduction  of  Land  for  Stn-cts— Proof  to  the 
Commissiomrs— Finance  (1909-10)  Act,  1910,  s.  25. 

The  Attorney-General  raised  a  preliminary  point  as  to  whether  the 
"  value  attributable"  had  been  proved  to  the  Commissioners  within  the 
meaning  of  Section  25  (4)  of  the  Einance  (1909-10)  Act,  1910. 
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The  Claim  for  deductions  under  Section  2~>  (4)  had  been  made  in  the 
following  form  :  "  All  the  roads  on  this  estate  wei'e  made  and  dedicated  by 
"  the  owner's  predecessors  in  title,"  and  claim  for  £60  deduction  had  been 
made  in  respect  to  Section  25  (4)  (i)  and  (c),  the  value  claimed  to  be 
attributable  to  capital  expenditure  and  giving  up  of  land  for  streets,  roads, 
&c.,  not  being  seyiarated. 

The  Commissioners  claimed  that  no  jn-oofoi  the  value  attributable  had 
been  given,  and  that  items  (J)  and  (c)  must  be  dealt  with  separately.  The 
Commissioners  admitted  that  there  had  been  a  proper  claim,  but  they 
submitted  that  there  had  been  no  proper  proof,  and  as  a  consequence  it 
was  suggested  that  no  appeal  lay  to  the  Referee,  and  that  the  Referee 
could  not  deal  with  the  question  of  the  deductions  for  the  "  value  attribut- 
"  able." 

The  A,ttorney-General  urged  that  it  was  a  matter  of  the  greatest 
importance  that  it  should  not  be  possible  for  these  deductions,  which  he 
submitted  were  entirely  optional  to  the  subject,  not  to  be  proved  or 
attempted  to  be  proved,  but  merely  be  claimed,  and  claimed  in  respect  to 
matter  which  the  Commissioners  could  not  possibly  know. 

Mr.  Justice  Sorutton  intimated  that  he  was  disposed,  apart  from  any- 
thing Mr.  Danckwerta  might  have  to  say,  to  think  that  if  the  matter  was 
not  proved  to  the  Commissioners  the  owner  had  no  appeal  to  the  Referee, 
but  he  was  prepared  to  hear  the  whole  argument. 

Mr.  Danckwerts  pointed  out  that,  apart  from  the  preliminary  question 
as  to  proof,  upon  which  he  had  something  to  say,  there  was  an  important 
question  involved  as  to  the  principle  upon  which  the  deductions  in 
Section  25  (4)  (i)  and  (c)  were  to  be  made  in  the  case  of  building 
estates.  If  Mr.  Justice  Scrutton  should  be  against  him  on  the  preliminary 
point,  he  did  not  want  a  decision  on  the  main  question,  as  the  appeal 
ought,  in  that  case,  to  be  dismissed,  and  what  followed  would  be  oiiter, 
and  not  capable  of  being  made  the  siibject  of  appeal  to  the  Court  of 
Appeal  and  to  the  House  of  Lords. 

If  the  judge  decided  that  the  Referee  had  no  jurisdiction  because  no 
appeal  lay  to  bim  under  the  circumstance,  then  it  followed  that  no  appeal 
lay  to  the  judge  except  on  the  preliminary  point,  and  the  judge  had  no 
jurisdiction  to  decide  the  residue.  The  House  of  Lords  had  within  a 
measurable  time  said  :  "  We  are  not  going  to  entertain  points  which  ought 
"  not  to  have  been  decided  by  the  Court  below." 

The  Attorney-General  expressed  himself  as  being  in  agreement  with 
Mr.  Danckwerts,  but  in  spite  of  the  importance  of  the  issue,  and  the  desire 
of  both  sides  to  amve  at  a  decision  on  important  matters  of  principle,  he 
could  not  waive  the  preliminary  point.  The  question  as  to  what  was 
meant  by  saying  that  something  had  got  to  be  proved  to  the  Commis- 
sioners wa.s  one  which  arose  over  and  over  again,  and  those  responsible 
for  the  valuation  informed  him  that  there  were  a  great  number  of 
valuations  which  depended  upon  whether  the  Commissioners  were  entitled 
to  do  what  they  had  done. 

After  consultation  between  the  Attorney-General  and  Mr.  Danckwerts, 
Mr.  Danckwerts  stated  that  he  thought  an  understanding  had  been  arrived 
at,  but  as  regards  the  preliminary  point,  there  was  nowhere  in  the  Act 
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any  provision  made  for  evidence  at  that  stage.  It  had  to  be  in  the  nature 
of  a  statement  of  fact  advanced  by  the  party  for  consideration  by  the  Com- 
missioners, which,  of  course,  they  were  entitled  to  believe  or  disbelieve  at 
their  peril.  There  was  no  provision  for  the  particular  way  in  which  proof 
was  to  be  made  to  the  Commissioners. 

The  owner,  rightly  or  wrongly,  had  taken  the  view  in  this  case  from 
the  correspondence  with  the  district  valuer  that  there  was  a  question  of 
principle  between  him  and  the  Commissioners  on  which  diametrically 
opposite  views  existed,  and  therefore  the  best  thing  to  do  was  to  put  it  in 
course  for  being  decided  by  the  proper  tribunal.  He  would  have  asked  his 
Lordship  to  come  to  the  conclusion  that  the  statement  made  in  Form  VII. 
was  sufficient  for  a  practical  valuer  to  have  come  to  the  conclusion  that 
there  was  a  deduction  to  be  made,  and  that  it  was  impossible  to  put  a 
separate  figure  for  (J)  and  (c).  But  this  would  involve  a  partial  discussion 
of  the  matter  upon  its  merits,  and  in  the  circumstances  he  felt  he  was 
justified  in  the  interests  of  his  clients  in  agreeing  to  the  proposal  which 
the  Attorney-General  would  announce. 

The  Attorney- General  then  stated  that  he  thought  the  best  course 
would  be  for  the  matter  to  be  regarded  as  never  having  been  discussed 
between  the  parties.  The  Commissioners  would  furnish  the  owner  with 
new  Toi-ms  VII.,  which  would  be  promptly  filled  up,  indicating  whether 
any,  and  if  so  what,  claim  was  made  under  any  and  what  heads  of 
deduction.  The  owner  would  then,  if  so  disposed,  take  steps  to  prove 
to  the  Commissioners  what  part  of  the  total  value  he  alleged  to  be  directly 
attributable  to  works  or  to  be  directly  attributable  to  appropriation  of 
land,  or  whatever  it  might  be,  and  he  would  take  his  own  course  as  to 
what  he  considered  proper  proof.  The  Commissioners  would  then  have  the 
opportunity  of  considering  that,  and,  having  considered  it,  they  would 
deliver  what  they  regarded  as  the  proper  provisional  valuation.  If  this 
valuation  was  not  satisfactory  to  the  owner,  he  could  appeal,  and  if  possible 
the  same  referee  would  be  appointed  to  hear  the  appeal. 

It  was  understood  that  the  matter  should  be  proceeded  with  promptly 
on  both  sides  in  order  to  bring  it  to  an  issue  as  soon  as  possible.  He 
suggested  that  costs  in  this  petition  should  be  reserved. 

As  regards  Mr.  Danckwerts'  remarks  on  the  matter  of  proof,  he  wished 
to  say  that  he  submitted  that  the  "  claim  "  on  Form  VII.  was  not  the  same 
as  "  proof."  It  was  merely  an  indication  that  the  owner  proposed  to  try  to 
prove  them.  What  had  to  be  proved  was  value.  It  was  not  sufficient  to 
prove  the  facts.  These  had  to  be  reduced  to  pounds,  shillings,  and  pence. 
He  also  submitted  that  the  two  matters  (V)  and  (c)  were  different,  and 
should  be  dealt  with  under  separate  heads,  and  independently. 

Mr.  Justice  Scrutton  said  :  I  only  propose  to  say  this,  that  I  think 
everybody  dealing  with  these  matters  should  take  note  that  (J),  (c),  and 
{d)  have  to  be  proved  to  the  Commissioners,  and  in  my  view,  if  there  is 
nothing  before  the  Commissioners  which  can  be  called  a  proof  of  the 
subject-matter,  there  could  be  no  appeal  to  the  Heferee,  or  evidence 
tendered  which  was  not  before  the  Commissioners.  I  do  not  propose  to 
go  further,  because  I  have  not  considered  the  various  points  on  which  I 
think  the  Attorney-General  and  Mr.  Danckwerts  are  not  agreed.      I  do 


255 

not  propose  to  go  into  what  is  proof  ;  but  there  must  be  proof  before  the 
Commissioners  furnished  by  the  owner,  or  there  can  be  no  appeal  to  the 
Referee. 

Mr.  Danckwerts  :  Your  Lordship  gives  no  opinion  as  to  what  proof  is  ? 

Mr.  Justice  Scrutton  :  No,  I  am  not  discussing  that.  I  should  want  to 
hear  a  good  deal  about  that.  I  should  be  very  slow  to  lay  down  any 
general  rule  apart  from  the  particular  facts.  That  is  what  I  am  intending 
to  reserve. 

Order  agreed  as  follows  :  "  Petition  adjourned  ;  costs  reserved  ;  parties 
"  agreeing  to  start  de  novo  with  delivery  of  Form  VII.  No  objection  to  be 
"  taken  in  respect  of  time  already  elapsed  before  delivery  of  Form  VII. 
''  Both  sides  undertake  to  facilitate  future  steps." — {The  Land  Union 
Reports  of  Appeals^  vol.  2,  p.  136.) 

For  the  appellants  :  The  Attorney-General  and  W.  Finlay,  instnicted  by 
the  Solicitor  of  Inland  Revenue. 

For  the  defendants  :  Danckwerts,  K.C.,  and  William  Allen,  insti-ucted  by 
Lucas  &  Son. 


[KING'S   BENCH  DIVISION.] 
COMMISSIONERS  OF  INLAND  REVENUE  r.  T.  C.  HEWITT. 

[November  1st,  1913.] 

Increment  Value  Duty — Sale  of  a  Leasehold  House — Finance  (1909-10) 
Act,  1910,  s.  2. 

Judgment. 

Mr.  Justice  Scrutton  :  This  is  an  appeal  by  the  Commissioners  of 
Inland  Revenue  against  a  decision  of  the  Referee  under  the  Finance  Act, 
1910,  which  held  that  no  increment  duty  was  payable  under  that  Act  on 
the  occasion  of  the  sale  by  one  Hewitt  of  a  leasehold  interest  in  the  house 
No.  20.  Ulleswater  Road,  in  the  parish  of  Southgate,  as  there  was  no 
increment. 

Increment  duty  is  payable  on  the  increment  value  of  any  land,  namely, 
the  amount  by  which  the  site  value  of  any  land  as  ascertained  in  accord- 
ance with  Section  2  of  the  Act  exceeds  the  original  site  value  of  the  land. 
There  having  been  no  appeal  against  the  original  provisional  valuation  of 
£105,  as  assessable  site  value  of  the  land  in  question,  this  sum  must  be 
taken  as  the  original  site  value,  and  the  question  is.  What  is  the  site  value 
on  the  occasion  on  which  increment  duty  is  to  be  collected  ?  This  occasion 
was  the  sale  on  July  29,  1911,  of  a  leasehold  interest  in  the  land  having 
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ninety-four  years  to  run  for  £425.  Section  2  (2)  (J)  of  the  Act  directs 
the  site  value  of  the  land  on  the  occasion  to  he  taken  as  the  value  of  the 
fee  simple  of  the  land  calculated  on  the  basis  of  the  value  of  the  considera- 
tion for  the  transfer  of  the  interest,  and  subject  to  the  deductions  herein- 
after mentioned.  Thi?  consideration  was  £425,  and  as  there  was  also 
another  interest  in  the  land,  namely,  the  reversion,  and  incident  thereto 
an  annual  ground  rent  of  £8  for  ninety-nine  years,  the  Commissioners 
capitalised  this  at  twenty-four  years'  purchase  as  £192,  added  it  to  the 
£425  consideration,  and  got  a  value  in  fee  simple  of  £617.  They  treated 
the  reversion  on  the  determination  of  the  ninety-fom-  years'  lease  as  of  no 
practical  value,  apart  from  the  ground  rent ;  this  value,  so  ascertained, 
was  by  the  section  to  be  subject  to  the  like  deductions  as  are  made  under 
the  general  provisions  of  Part  I.  of  the  Act  as  to  valuation  for  the  purpose 
of  arriving  at  the  site  value  of  land  by  deductions  from  the  total  value. 
These  deductions  are  made  under  Section  25  (4).  The  first  is  :  (a)  The 
same  amount  as  is  to  be  deducted  for  the  purpose  of  arriving  at  full  site 
value  from  gross  value.  This  amount  is  defined  in  Section  25  (2),  and  is  the 
difference  between  gross  value  and  the  value  which  the  fee  simple  of  the 
land,  if  sold  at  the  time  in  the  open  market  by  a  willing  seller,  might  be 
expected  to  realise  if  the  land  were  divested  of  any  buildings  and  structures, 
and  growing  timber,  &c.  This  requires  us  to  find  (1)  the  gross  value  of 
the  land  and  buildings  on  the  occasion,  July  29,  and  (2)  the  amount 
which,  without  the  buildings  and  crops,  the  land  would  fetch  in  the 
market  on  that  day.  The  difference,  with  any  other  statutory  deductions 
deducted  from  the  value  based  on  consideration,  will  be  the  site  value  on 
occasion. 

The  Commissioners  alleged  that  the  gross  value  and  site  value  on  the 
occasion  were  the  same  as  in  the  original  valuation,  namely,  £592  and 
£130  respectively,  showing  a  difference  of  £462,  and  they  therefore 
deducted  from  £617,  the  value  based  on  consideration,  this  sum  of  £462, 
and  a  further  sum  of  £25  for  sewers,  giving  an  assessable  site  value  on 
occasion,  or  site  value  calculated  under  Section  2  (1)  of  £130  (£617  less 
£487).  Comparing  this  with  £105,  the  admitted  original  site  value,  they 
claimed  an  increment  value  subject  to  taxation  of  £25. 

If  the  Commissioners  were  right  in  their  facts,  their  method  of  valua- 
tion was  that  laid  down  by  Mr.  Justice  Horridge,  and  approved  by  the 
majority  of  the  Court  of  Appeal,  in  Lumsden's  case  ([1913],  1  K.  B., 
p.  346),  and  not  yet  reported  in  the  Court  of  Appeal. 

It  is  true  that  the  method  results  in  showing  an  increment  value  in  a 
case  where  the  assessable  site  value  as  calculated  under  Section  25  has  not 
increased,  or,  in  other  words,  in  taxing  as  increment  in  value  of  site 
something  which  is  not  increased  value  of  site.  But  this  result  follows 
from  calculating  from  consideration  or  purchase  price  under  Section  2, 
and  comparing  it  with  market  value  under  Section  25.  In  the  case  of  an 
excessive  price  it  will  result  in  paying  increment  tax  on  the  gain  or  profit 
to  the  vendor  ;  in  the  case  of  a  forced  sale  at  a  loss  it  may  result  in  the 
vendor's  escaping  payment.  But  in  either  case  if,  as  I  think,  and  as  three 
judges  out  of  the  four  in  Lumsden's  case  thought,  the  directions  of  the 
stntute  are  plain,  the  remedy  is  with  the  Legislature  and  not  with  tha 
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Courts.  If,  as  the  respondent  contended,  the  gross  value  under  Section  25 
on  an  occasion  is  to  be  found  in  the  consideration  value  under  Section  2, 
it  is  difficult  to  see  why  consideration  was  ever  introduced,  for,  as  pointed 
out  by  the  Attorney-General  and  Mr.  Justice  Horridge  in  Lumsden's 
case,  whether  the  purchase  price  received  by  the  vendor  be  £1,000  or 
£5,000,  a  very  difEereut  thing  for  him,  the  increment  value  calculated  on 
a  purchase  price  first  added  and  then  deducted  would  be  the  same  in  either 
case. 

The  Commissioners  having  their  £25  increment  value  reduced  it  by 
10  per  cent,  of  the  original  site  value  (£10  10s.)  to  £14  lOs.,  took  £1  for 
each  complete  £5  of  this,  namely,  £2,  and  allotted  to  the  appellant 
£1  19«.,  being  -975  of  the  £2. 

The  Referee,  Sir  Alexander  Stenning,  without  finding  facts  or  giving 
reasons,  decided  on  February  19,  1912  :  "  That  there  was  no  increment 
"  in  the  site  value  on  the  occasion  of  the  sale  on  July  29,  1911." 
If  I  thought  that  adopting  the  true  principle  of  calculation  under 
Lumsden's  case  the  Referee  had  found  as  facts  the  consideraition 
value  under  Section  2,  and  the  gross  and  site  value  under  Section  25, 
so  as  to  give  this  result,  I  should  be  very  alow  to  disturb  the  findings 
of  BO  experienced  a  Referee  as  Sir  Alexander  Stenning  in  a  matter 
with  which  he  is  specially  familiar.  But  at  the  time  the  Referee  decided 
this  case  Lumsden's  case  had  not  been  decided.  No  evidence  was  given 
before  him,  and  I  am  not  satisfied  that  he  ever  saw  the  land  in  question. 
The  case  was  argued  on  the  assumption  that  the  gross  and  site  values 
under  Section  25  had  not  changed  since  their  amount  on  April  30,  1909, 
was  fixed  in  the  provisional  valuation,  and  the  Grown  argued  that  the 
effect  of  bringing  in  the  consideration  value  under  Section  2  was,  by  the 
statutory  rules  of  calculation,  to  make  increment  duty  payable.  I  think 
that  the  Referee  rejected  this  view,  and  his  finding  is,  in  my  view,  the  same 
in  construction  as  that  of  the  Referee  in  Lumsden's  case,  which  was  rejected 
by  the  Com't  of  Appeal.  I  have  therefore  no  findings  of  values  such  as  the 
Referee  in  Lumsden's  case  gave  the  Court,  and  1  heard  evidence  on  both 
sides  on  the  true  values  to  be  fixed.  That  I  did  so  must  not  be  taken  as 
precedent  for  allowing  a  party  who  has  fought  on  construction  before  the 
Referee,  without  challenging  figures,  to  challenge  the  figures  in  the  High 
Court  when  he  is  beaten  on  construction,  but  L  thought  it  fairer  in  this 
case,  where  there  was  some  uncertainty  as  to  what  the  Referee  had  really 
decided,  to  investigate  the  question  for  myself.  I  therefore  considered  the 
evidence  carefully.  I  find  that  the  value  of  the  fee  simple  of  the  land  on 
July  29,  1911,  calculated  on  the  basis  of  the  value  of  the  consideration  on 
the  occasion  was  £617.  This  turned  on  the  number  of  years'  purchase 
of  the  ground  rent  to  be  added  to  £425,  the  consideration  for  the 
transfer  of  the  lease,  and  the  Crown  valuer  was  confirmed  as  to  the 
number  of  years  to  be  allowed  by  the  respondent's  local  witness. 

I  find  that  the  gross  value  of  the  land  on  July  29,  1911,  calculated 
according  to  Section  25,  was  £592,  being  the  amount  which  the  land 
would  realise  if  sold  at  that  time  in  the  open  market  by  a  willing  seller. 
The  parties  agreed,  and  I  find,  that  the  full  site  value  on  the  same  date 
was  £130,  and  that  there  had  been  no  substantial  change,  at  any  rate  no 
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increase  in  the  values  so  assessed  between  April  30,  1909,  and  July  29, 

1911. 

Given  these  values,  and  on  the  rules  of  calculation  laid  down  m 
Lumsden's  case,  an  increment  value  of  £25  followed,  and  the  decision  of 
the  Referee  to  the  contrary  was  therefore  erroneous. 

The  respondents,  though  they  had  not  raised  the  point  before  the 
Referee,  challenged  by  point  five  of  their  submissions  the  calculation  of 
the  increment  value  duty  of  £1  19i-.  from  the  increment  value  of  £25  on 
the  ground  that  it  was  incorrectly  calculated  under  the  rules,  and  that  the 
rules  were  unauthorised  and  ultra  vires. 

Section  3  (3)  of  the  Act  provides  that  where  an  interest  in  land  is 
transferred  such  projjortionate  part  of  the  duty  shall  be  collected  as  may 
be  determined  by  the  Commissioners  in  accordance  with  rules  made  by 
them  for  the  purpose.  The  Commissioners  accordingly  framed  certain 
rules  (1910,  No.  712).  It  may  be  that  these  rules  do  not  deal  with  a 
particular  case,  but  if  they  do  I  am  at  a  loss  to  understand  how  they  are 
ultra  vires,  even  though  the  Judge  who  considers  them  would  have  made 
a  different  rule. 

The  calculation  made  by  the  Commissioners  which  appears  on  the  back 
of  the  Notice  of  Assessment  of  October  26,  1911,  undoubtedly  is  in  order 
up  to  the  point  where  the  net  duty  payable  is  fomid  to  be  £2.  It  is  then 
found  that  the  proper  proportion  of  the  leasehold  interest  transferred  is 
•975,  or  £1  19s.,  leaving  Is.  to  be  paid  by  the  reversion  and  ground  rent 
incident  thereto.  Considering  that  the  leasehold  was  taken  at  £425,  and 
reversion  with  ground  rent  at  £182  in  the  Crown  valuation  of  £617,  based 
in  consideration,  it  seems  odd  that  the  proper  proportion  is  39«.  for  the 
£425,  and  Is.  for  the  £182.  Seven-tenths  and  three-tenths,  or  28i.  and 
12s.,  would  look  more  like  like  rough  natural  justice.  The  Crown  calcu- 
lator conceived  himself  bound  by  the  Grown  rules  only  to  ascertain  what 
proportion  the  leasehold  interest  (ninety -four  years)  bore  to  the  fee  simple 
— or  ninety-nine  years'  term — which  he  calculated  to  be  ■975,  and  it  was 
admitted  to  me  that  the  same  result  would  follow  whatever  the  relative 
proportions  of  the  value  of  the  leasehold  interest,  and  the  ground  rent, 
once  the  leasehold  term  was  ninety-four  year?.  Though  the  ground  rent  was 
so  large  that  the  leasehold  was  nearly  valueless,  the  leasehold  would  still 
bear  thirty-nine-fortieths  of  the  tax,  and  the  ground  rent  one-fortieth. 
This  struck  me  as  so  odd  as  to  raise  the  gravest  suspicion  that  the  rules 
had  either  been  misconstrued  or  applied  to  a  question  they  never  were 
framed  to  cover. 

The  Government  rules  provided  (3'2)  that  the  duty  on  an  occasion 
should  be  the  proper  proportion  at  the  date  of  the  occasion,  and  "  proper 
"  propoi-tion"  was  defined  (11)  as  "  the  ratio  of  the  present  value  of  an 
"  annuity  for  the  term  of  the  interest  under  review  to  the  present  value  of 
"  the  same  annuity  iu  perpetuity."  This  appears  to  contemplate  succession 
of  interests  in  time,  not  co-existing  or  simultaneous  interests  between 
which  the  duty  was  to  be  proportioned.  Indeed,  when  I  asked  the  Crown 
counsel  how  the  riiles  were  applied  to  a  transfer  if  the  first  ■'  interest  in 
"  land  "  mentioned  in  the  definition  in  Section  41,  "  an  undivided  share  in  a 
"  fee  simple  in  possession,"  was,  say,  a  moiety,  they  frankly  admitted  that  this 
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case,  with  that  of  other  simultaneous  interests  had  been  overlooked,  and 
was  not  provided  for  ia  the  rule,  though  in  practice  they  disregarded  the 
rule  and  in  such  a  case  halved  the  duty.  But  they  said  that  the  case 
before  me  was  provided  for  in  the  rule,  that  the  term  of  interest  under 
review  was  ninety -four  years,  and  the  ratio  of  this  to  perpetuity  was  ninety - 
four  to  ninety-nine  years,  whence  they  get  the  decimal  fraction  on  which 
they  calculated  the  duty — -975,  and  that  the  proportion  was  calculated  in 
this  way  quits  independently  of  the  value  of  the  reversion,  and  the  ground 
rent  incidental  to  it,  because  the  increase  in  increment  value  probably  bene- 
fited the  leasehold  interest  only.  This  seems  to  me  to  be  true  when  incre- 
ment duty  is  claimed  under  the  method  of  calculation  in  Lumsden's  case 
by  reason  of  a  sale  of  a  leasehold  interest  at  an  excessive  price,  but  the 
ground  rent  might  be  sold  at  an  excessive  price,  which  under  Lumsden's 
case  wotild  create  increment  value  and  a  claim  to  increment  duty,  in 
which  case  the  Commissioners'  rule  would  put  the  greater  part  of  the  duty 
on  the  interest  not  benefiting. 

However,  in  view  of  the  argument  of  the  Crown,  I  cannot  say  that  the 
Commissioners'  rule  may  not  be  read  to  cover  the  case,  in  which  case  the 
fact  that  it  appears  to  lead  to  startling  and  even  unjust  results  is  not  a 
matter  for  review  by  the  High  Court.  As  the  Commissioners  will  have 
apparently  to  make  new  rules  to  apportion  duties  in  the  case  of  co-existing 
and  collateral  interests — a  case  which  they  admit  has  been  overlooked — I 
think  they  might  consider  the  question  whether  the  rule  really  represents 
their  intention  as  to  proportion  between  ground  rents  and  leasehold 
interests,  testing  their  rules  by  the  case  where  increment  val  ue  is  obtained,  as 
in  Lumsden's  case,  by  a  sale  of  ground  rents  at  a  high  price,  and  the  question 
is  what  share  of  the  increment  duty  the  vendor  of  the  ground  rents  is  to  bear. 

In  the  r&ult,  therefore,  the  appeal  must  be  allowed,  and  the  respondent 
declared  liable  to  pay  increment  duty  to  the  extent  of  £1  19s.  The 
Crown  must  have  the  costs  of  the  appeal. 

I  only  desire  further  to  say  that  the  amount  of  dispute  here  was  39s., 
and  thttt  assuming  Lumsden's  case  was  correctly  decided,  no  question  of 
principle  seems  to  arise  which  would  justify  the  large  expenditure  of 
money  which  must  result  from  arguing  this  case.  I  cannot  see  that  the 
Crown  gained  any  advantage  from  appealing  this  case  which  justified  the 
costs  incurred,  or  that  the  respondent  gained  any  benefit  from  forcing  this 
appeal  on  forbearing  instead  of  waiting  the  result  of  Lumsden's  case  which 
justified  the  costs  incurred  by  them.  There  will  probably  be  enough 
troublesome  and  important  questions  under  this  Act,  without  setting  right 
all  the  small  mistakes  made  by  Referees,  before  the  leading  cases  are 
determined  which  will  ultimately  settle  the  practice  under  the  Act. 

The  appeal  was  allowed,  with  costs.    Leave  to  appeal  was  refused,  the 
Crown  undertaking  to  revise  the  judgment  in  the  event  of  the  Lumsden 
judgment   being  reversed  in  the  House  of  Lords. — {Tke  Land   Union 
Reports  of  Appeals,  vol.  2,  p.  138.) 
For  the  appellants  :  Sir  John  Simon,  A.G.,  and  W.  Finlay,  instructed  by 

the  Solicitor  of  Inland  Revenue. 
For  the  respondent:  E.  P.  Hewitt,  K.C.,  and  William  Allen,  instructed  by 
Percy  H.  Webb. 
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[COURT   OF  APPEAL.] 

JrfARQUESS  CAMDEN  v.  INLAND  REVENUE  COMMISSIONERS. 

[Decembke  5th  and  19th,  1913.] 

Jlecenue— Reversion  Duty — Mode  of  Assessment — Improvement  agreed 
to  le  made  iy  Lessee — "  Nominal  Ment " — JEvidenee  of  Meaning — 
Inadmissibility— Finanec  (1909-10)  Aet,  1910  (10  Udrv.  VIZ,  c.  8) 
s.  13. 

Evidence  as  to  whether  an  expression  in  an  Act  which  applies  to  the 
whole  of  Great  Britain,  and  which  does  not  relate  to  any  local  cnstom,  ought 
to  be  given  a  specific  technical  meaning  is  inadmissible. 

Evidence  as  to  the  technical  meaningof  the  expression  "  nominal  rent " 
in  the  professional  practice  of  surveyors  held  inadmissible  on  the  question 
of  the  meaning  of  that  expression  in  Section  13  of  the  Finance  (1909-10) 
Aet,  1910. 

By  that  section,  in  calculating  reversion  duty,  the  total  value  of  the  land 
at  the  time  of  the  original  grant  of  the  lease  is  to  be  ascertained  on  the 
basis  of  the  rent  reserved  and  payments  made  in  consideration  of  the  lease 
(including,  in  cases  where  a  nominal  rent  only  has  been  reserved,  the  value 
of  any  covenant  or  undertaking  to  erect  buildings  or  to  expend  any  sums 
upon  the  property). 

The  owner  of  certain  premises  granted  a  lease  at  a  yearly  rent,  the  lessee 
agreeing  to  do  certain  works.  The  lessee  expended  £6,000  in  improving 
the  premises,  and  as  this  sum  largely  exceeded  his  estimate,  he  asked  for 
an  extension  of  the  term.  Accordingly  a  fresh  lease  for  a  longer  term  was 
granted  to  him,  "  in  consideration  (inter  alia)  of  the  expeuditm-e  incurred 
"  by  the  lessee." 

Held,  that  in  assessing  the  reversion  duty  payable  on  the  surrender  of 
the  original  lease,  the  expenditure  incurred  by  the  lessee  must  be  included 
in  the  "  payments  made  in  consideration  of  the  lease,"  as  those  words  of  the 
section  were  not  confined  to  payments  made  to  the  lessor. 

Decision  of  Horridge,  J.,  reversed. 

This  was  an  appeal  against  a  decision  of  Mr.  Justice  Horridge  ou  an 
appeal  against  the  decision  of  the  Referee  with  regard  to  the  original  total 
value  of  certain  land. 

By  an  agreement  dated  .Tune  6,  1889,  one  W.  H.  Wilson  agreed  to  take 
from  the  trustees  of  the  will  of  the  second  Marquess  Camden  a  lease  of 
certain  premises  in  Camden  Street  and  Archer  Street,  the  subject-matter 
of  the  assessment,  at  a  yearly  rent  of  £125  for  a  term  of  twenty-one  years 
from  September  29,  1889,  as  to  certain  of  the  property,  and  twenty  year* 
fi-om  September  29,  1890,  as  to  the  rest.  Wilson  agreed  to  caiTy  out 
certain  works  specified  in  the  schedule.  As  Wilson  found  that  the  sum 
required  to  be  expended  very  largely  exceeded  his  estimate,  in  December, 
1890,  he  asked  for  an  extension  of  the  term  to  forty  years.  By  an  agree- 
ment of  February  17,  1891,  Wilson  agreed  to  take  from  the  trustees 
a  lease  of  the  premises  in  Camden  Street  and  Archer  Street  at  a  yearly 
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rent  of  £125  for  a  term  of  forty  years  from  September  29,  1889,  as 
to  part,  and  for  thirty-nine  years  from  September  29,  1890,  as  to 
the  rest,  and  he  agreed  to  carry  ont  certain  works.  There  were  six 
indentures  of  lease  all  in  the  same  form,  and  the  rent  of  £125  was  appor- 
tioned between  the  different  properties.  In  en  oh  of  the  six  leases  it  was 
recited  that  the  lease  was  granted  in  consideration  of  the  expenditure 
incurred  by  the  lessee  in  adding  to,  improving,  and  repairing  the  messuages 
and  buildings  thereby  demised,  and  the  rents  and  covenants  on  the  part  of 
Wilson  thereinafter  reserved  and  contained.  Before  the  grant  of  the 
leases  Wilson  expended  in  pursuance  of  his  agreements  £6,000  upon  the 
works.  The  full  rental  value  of  the  land  and  buildings  at  the  time  of 
granting  the  leases  was  £811,  and  the  rent  of  £125  was  considerably 
below  the  ground  rent  which  could  have  been  obtained  from  the  land  and 
buildings.  • 

The  Commissioners  of  Inland  Revenue  assessed  the  reversion  duty  as 
being  payable  on  the  surrender  of  the  leases  of  June  6,  1889.  The 
petitioners  appealed  against  the  assessment  to  the  Referee.  The  Referee 
decided  that  the  total  value  at  the  date  of  the  grant  of  the  leases  was  to  be 
ascertained  by  taking  twenty-five  years'  purchase  of  the  ground  rent ;  that 
the  rents  reserved  in  the  leases  were  not  nominal  rents  ;  and  that  in  ascer- 
taining the  total  value  at  the  end  of  the  lease  no  consideration  was^to  be 
given  for  the  payments  in  consideration  of  the  lease. 

Mr.  Jiistice  Horridge  affirmed  the  decision  of  the  Referee  and  dismissed 
the  petitioners'  appeal. 

The  petitioners  now  appealed  to  the  Court  of  Appeal. 

Mr.  Danckwerts,  K.C.,  and  Mr.  W.  Allen  appeared  for  the  appellants  •, 
the  Attorney-General  and  Mr.  W.  R.  Sheldon  appeared  for  the  respon- 
dents. 

At  the  hearing  before  Mr.  Justice  Horridge  the  appellants  sought  to 
put  questions  to  a  witness  to  prove  that  the  words  "nominal  rent"  had  a 
technical  meaning  in  the  professional  practice  of  surveyors  dealing  with 
property  and  the  letting  thereof,  and  it  was  contended  that  such  evidence 
could  be  used  for  the  purpose  of  construing  the  words  "  nominal  rent "  in, 
Section  13  of  the  Finance  (1909-10)  Act,  1910. 

This  question  was  dealt  with  separately,  and  the  Court  held  that  the 
evidence  was  inadmissible. 

The  Master  of  the  Rolls  in  his  judgment  on  this  point  said  that  this 
was  a  separate  point  which  it  had  been  thought  convenient  to  dispose  of 
first.  The  main  question  was  as  to  the  liability  of  the  appellants  to 
reversion  duty,  and  that  depended  on  Section  13  of  the  Finance  (1909-10) 
Act,  1910,  which  contained  in  one  or  two  places  the  phrase  "  nominal 
"  rent."  An  application  was  made  by  Mr.  Danckwerts  in  the  Court  below 
to  ask  a  question  of  a  witness  which  was  in  perfectly  proper  form  if  it 
could  in  principle  be  asked  at  all.  The  Court  was  asked  to  say  that,  in 
dealing  with  a  modern  Act  of  Parliament,  which  was  in  language  under- 
standable by  eveiybody,  and  was  applicable  to  the  whole  of  Great  Britain, 
and  did  not  relate  to  any  local  custom,  it  ought  to  take  evidence  as  to 
whether  an  expression  in  the  Act  ought  to  be  given  a  specific  technical 
meaning.     No  case  had  been  called  to  the  attention  of  the  Court  where  in 
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dealing  with  a  modern  statute  such  evidence  had  been  admitted.  The  duty 
of  the  Court  was  to  interpret  and  give  full  efEect  to  the  words  in  the 
statute,  and  it  was  not  relevant  what  a  particular  branch  of  the  public 
meant  by  the  words.  It  was  for  the  Court  to  construe  the  words  as  best  it 
could.  The  Court  might  inform  itself  in  any  way  it  could  by  reference  to 
the  standard  works  of  authors  and  dictionaries,  but  to  say  that  it  ought  to 
allow  evidence  to  be  given  as  to  whether  there  was  a  technical  meaning 
would  be  to  contravene  what  peemed  to  his  Lordship  to  be  the  settled  rule 
of  interpretation.  It  was  said  that  the  Court  drew  no  distinction  between 
statutes  and  other  written  documents  in  this  respect,  but  his  Lordship  was 
not  prepared  to  say  that  that  was  entirely  true.  His  Lordship  said  that 
decisions  which  had  been  given  seemed  to  have  defined  properly  the  limits 
of  the  doctrine,  and  he  referred  to  Sliorc  v.  Wilson  (9  CI.  and  P.,  355). 
There  were  many  instances  to  t-how  that  the  Court  might  consult  literary 
authorities,  but  what  it  was  now  being  asked  to  do  was  contrary  to 
authority  and  would  be  the  worst  possible  precedent.  The  appeal  on  this 
point  must  he  dismissed. 

The  Lords  Justices  delivered  judgments  to  the  same  effect. 
The  hearing  of  the  main  appeal  was  then  continued,  and  at  the  con- 
clusion of  the  argument  their  Lordships  took  time  to   consider  their 
decision. 

The  Court  on  December  19  allowed  the  appeal. 

The  Master  of  the  Kolls  said  that  this  appeal  raised  an  important  ques- 
tion as  to  the  extent  of  the  liability  for  reversion  duty  under  the  Finance 
(1909-10)  Act,  1910.  His  Lordship  then  stated  the  material  facts,  and 
continued  ; — 

By  Section  13,  Subsection  (1),  the  subject  is  to  be  taxed  "  on  the  value 
•'  of  the  benefit  accruing  to  the  lessor  by  reason  of  the  determination  of  the 
"  lease."  That  is  the  main  guiding  principle.  Subsection  (2)  states  what 
is  to  be  deemed  to  be  the  value  of  the  benefit  accruing  to  the  lessor.  First 
ascertain  the  total  value,  within  the  meaning  of  Section  25,  of  the  land  at 
the  time  when  the  lease  determines,  subject  to  certain  deductions  not 
material  to  the  present  case,  and  next  the  total  value  of  the  land  at  the 
time  of  the  original  grant  of  the  lease  is  "  to  be  ascertained  on  the  basis  of 
"  the  rent  reserved  and  payments  made  in  consideration  of  the  lease 
"  (including,  in  cases  where  a  nominal  rent  only  has  been  reserved,  the 
"  value  of  any  covenant  or  undertaking  to  erect  buildings  or  to  expend 
"  any  sums  upon  the  property)."  Now  it  is  important  to  observe  that  the 
whole  £6,000  was  spent  before  the  lease  was  granted.  That  sum  was 
really  part  of  the  consideration  for  the  lease,  and  must  be  regarded  in  a 
wholly  different  way  from  sums  paid  during  the  currency  of  the  lease  in 
performance  or  satisfaction  of  the  covenants  contained  in  the  lease.  It 
seems  to  me  that  the  case  falls  within  the  precise  language  of  Subsec- 
tion (2).  It  was  urged  by  the  Attorney-General  that  "  payments  made  " 
in  consideration  of  the  lease  meant  payments  made  to  the  lessor,  and  are  - 
not  satisfied  by  payments  which  in  substance  are  put  into  the  land  demised. 
I  am  unable  to  accept  this  view.  It  by  no  means  follows  that  a  premium 
or  fine  is  payable  to  the  lessor.  Indeed,  the  contrary  is  expressly  provided 
in  Section  1  of  the  Settled  Land  Act,  188i  :  "  A  fine  received  on  the  grant 
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"  of  a  lease  under  any  power  conferred  by  the  Act  of  1882  is  to  be  deemed 
"  capital  money  arising  under  that  Act."  The  fine  must  be  paid  to  the 
trustees  of  the  settlement.  I  see  no  reason  for  holding  that  the  payments 
must  be  to  the  lessor.  Suppose  there  are  two  plots  of  land  of  equal  value. 
The  landlord  says  to  A,  "If  you  will  spend  £1,000  in  building  a  house 
"  on  the  first  plot,  I  will  grant  you  a  lease  of  it  for  ninety-nine  years  at 
"  a  rent  of  £a!."  The  landlord  says  to  B,  "  If  you  will  pay  me  £1,000, 1  will 
"  build  a  house  on  the  second  plot,  and  will  grant  you  a  lease  for  ninety- 
"  nine  years  at  a  rent  of  £a;."  Is  there  any  real  difference  between  these 
two  cases  ?  In  my  opinion  there  is  not.  Stress  was  laid  by  the  Attorney- 
General  upon  the  inconvenience,  amounting  almost  to  impossibility,  of 
ascertaining  what  was  the  value,  at  the  beginning  of  a  long  term,  of 
work  done  upon  the  premises.  This  difficulty  necessarily  arises  when  a 
"  nominal  rent  only"  has  been  reserved,  and  I  think  it  is  of  no  importance 
in  interpreting  the  section.  In  my  opinion  the  judgment  of  Mr.  Justice 
Horridge  was  wrong,  and  the  appeal  ought  to  be  allowed. 

The  Lords  Justices  delivered  judgment    to    the    same    effect. — (30 
T.  L.  E.,  225.) 

[Appeal  pending  in  the  House  of  Lords.] 


[COURT  OF  APPEAL.] 

HAYLLAR  -.  INLAND  REVENUE  COMMISSIONERS. 

[Deobmbbb  8th,  1913.] 

Revenue — Land — Increment  Value  Duty — Mortgage — Suistituted  Site 
Value  —  Method  of  Estimation  —  Finance  (19P9-10)  Act,  1910 
(10  Edn:  VIL,  c.  8),  ss.  2  &  25. 

Two  houses  of  equal  value  were  mortgaged  to  trustees  in  1898  for 
£1,600,  subject  to  existing  yearly  tenancies  at  a  rack-rent.  In  1912  the 
Inland  Revenue  Commissioners,  under  Section  25  of  the  Finance  (1909-10) 
Act,  1910,  fixed  the  original  total  value  of  each  house  at  £800,  and  the 
original  assessable  site  value  at  £190.  The  owner  subsequently  applied  to 
the  Commissioners,  under  Section  2  (3)  of  the  Act,  for  a  substituted  site 
value,  and  contended  that  as  the  trustees  could  only  lend  up  to  two-thirds 
of  the  value  of  the  property  this  showed  that  the  total  value  of  each  house 
at  the  time  of  the  mortgage  was  £1,200.  If  this  figure  had  been  taken  as 
the  total  value,  the  substituted  site  value  of  each  house  would  have  been 
£273.  The  Commissioners  refused  the  application  on  the  ground  that 
they  were  only  bound  to  add  to  the  £1,600  secured  by  the  mortgage  any 
value  which  the  fee  simple  of  the  land  had  in  excess  of  £1,600,  and  that 
as  each  house  was  mortgaged  subject  to  existing  tenancies  at  a  rack-rent 
there  was  no  such  excess  ;  in  other  words,  that  the  excess  of  the  value  of 
the  fee  simple  over  the  value  of  the  interest  mortgaged  was  nil.    The 
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Referee  found  that  the  total  value  of  each  house  at  the  time  of  the 
mortgage  was  £1,200,  but  he  was  of  opinion  that  the  Commissioners  had 
rightly  refused  the  application  to  substitute  a  site  value  exceeding  the 
original  site  value.  , 

Held,  that  the  enactment  in  Section  2  (3),  that  the  provision  as  to  sub- 
stituting in  certain  cases  for  the  original  dte  value  the  value  of  the 
consideration  on  a  transfer,  should  apply  to  a  mortgage  wilh  the  substitu- 
tion of  the  amount  secured  by  the  mortgage  for  the  consideration,  showed 
that  the  Commissioners  were  right  in  refusing  the  owner's  application. 

Decision  of  Scrutton,  J.,  reversed.— (30  T.  L.  R.,  172.) 


[KING'S  BENCH  DIVISION.] 

.JOHN   ALLEN  r.  THE   COMMISSIONERS  OF  INLAND 
RKVENUE. 

[DeceMbee  8th  and  13th,  1913.] 

Undeveloped  Land  Duty — Contract  of  Sale — Payment  by  Instalments — 
Owner  for  the  Time  being — Zand  used  hma-fide  for  a  Business^ 
Trade,  or  Industry— Mnance  (1909-10)  Act,  1910  (10  Edm.  VII., 
e.  8)  ss.  16  (2),  19  &  41. 

Mr.  Hewitt  said  that  the  appeal  was  against  an  as.sessment  for  unde- 
veloped land  duty  on  certain  land  near  Bedford,  and  the  substantial  point 
in  the  case  was  whether  the  appellant  was  the  owner  of  the  land  within  the 
meaning  of  Section  19  of  the  Finance  Act.  In  their  notice  of  Contentions 
of  Law  the  Commissioners  had  raised  a  new  point  in  which  they  suggested 
that  neither  the  Referee  nor  the  Court  had  jurisdiction,  and  that  the  pro- 
cedure was  irregular.  Mr.  Hewitt  contended  that  it  was  too  late  to  raise 
this  point  now,  and  further  that  the  objection  was  not  well  founded. 

The  learned  Judge  called  upon  the  Solicitor-General  to  argue  this  pre- 
liminary point.  The  Solicitor-General  said  that  an  appeal  only  lay  in 
cases  provided  for  by  Section  33  of  the  Act,  and  contended  that  the  present 
ca.se  did  not  fall  within  the  words  of  Section  33,  that  the  owner  for  the 
time  being  within  the  meaning  of  Section  19  was  the  person  who  happened 
to  be  the  owner  at  the  time  when  proceedings  might  be  instituted  to 
I'ecover  the  duty,  and  that  no  proceedings  had  as  yet  been  taken  in  the 
present  case,  that  there  had  been  no  determination  by  the  Commissioners- 
within  the  meaning  of  Section  33,  and  that  accordingly  neither  the  Referee 
nor  the  Court  had  jurisdiction  to  deal  with  the  matter.  He  admitted  that 
an  appeal  lay  under  Section  33  against  the  amount  of  any  assessment,  but 
here  the  amount  of  the  assessment  was  not  in  dispute,  and  he  contended 
that  an  appeal  would  not  lie  under  Section  33  upon  the  question  whether 
Mr.  Allen  was  the  person  chargeable  with  the  duty. 
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Mr.  Hewitt  contended  that  the  Commissioners  had  in  fact "  determined  " 
the  question  whether  the  appellant  was  owner  by  making  the  assessment, 
and  the  correspondence  showed  that  they  had  done  this  after  taking  advice, 
and  he  submitted  that  the  question  whether  the  vendor  or  the  purchaser 
was  the  owner  within  Section  19  was  one  which  the  Commissioners  had 
power  to  determine  (provisionally  and  subject  to  appeal),  and  that 
Section  33  applied. 

The  Reference  Committee  (of  which  the  Master  of  the  Bolls  was  a 
member)  had  impliedly  decided  that  an  appeal  lay,  since  it  twice  extended 
the  time  for  appeal.  The  Commissioners  were,  in  fact,  met  at  every  point 
in  the  administration  of  the  Act  by  questions  of  construction,  and  unless 
they  had  power  (subject,  of  course,  to  appeal)  to  determine  such  questions, 
the  Act  would  be  unworkable.  Such  power  had  been  assumed  in  numerous 
cases,  as,  for  example,  in  the  Camden  case,  where  the  question  was  as  to 
the  meaning  of  the  words  "  nominal  rent "  ;  the  Southend  Estate  case, 
where  the  meaning  of  "  power  to  determine  "  a  lease  in  Section  17  had  to 
be  decided  ;  and  in  the  "  mineral  wayleave  "  case. 

Mr.  Justice  Scrutton  intimated  that  he  did  not  intend  to  stop  the  case 
upon  this  preliminary  point,  but  would  hear  the  matter  upon  its  merits. 

Mr.  Hewitt  then  opened  the  case,  stating  that  the  appellant  carried  on 
business  as  a  land  developer,  his  method  being  to  purchase  land,  cut  it  up 
into  plots,  and  to  sell  the.  plots  to  different  persons  on  terms  under  which 
each  purchaser  paid  a  deposit  on  the  signing  of  the  contract,  and  was  let 
into  possession,  the  balance  of  the  purchase  money  being  paid  with  interest 
by  gradual  instalments,  and  when  a  purchaser  had  paid  all  his  instalments 
his  plot  was  conveyed  to  him.  This  was  the  method  adopted  in  respect  of 
the  plots  in  question.  In  each  case  the  appellant  had  agreed  to  sell  the 
plot  before  any  assessment  for  undeveloped  laud  duty  was  made,  and  the 
purchaser  had  paid  a  deposit  and  been  let  into  possession,  and  had  accepted 
the  title,  but  the  instalments  not  having  been  fully  paid,  no  conveyance 
had  been  executed. 

Mr.  Hewitt  contended  that  the  appellant  was  not  at  the  date  of  assess- 
ment the  "  owner  "  within  Section  19.  Section  41  defined  "  owner  "  as  the 
person  entitled  in  possession  to  the  rents  and  profits  in  virtue  of  any  estate 
of  freehold.  The  purchaser  was  the  owner  in  equity,  and  he  had  in  equity 
an  estate  of  freehold,  and  was  in  enjoyment  of  the  rents  and  profits.  As 
soon  as  the  contract  was  entered  into  the  purchaser  became  entitled  to  the 
land  (subject  to  the  obligation  of  paying  the  balance  of  purchase  money), 
and  the  vendor  became  entitled  to  the  purchase  money,  and  there  was  .i 
conversion  in  equity,  so  that  if  the  vendor  died  intestate  his  interest  in  the 
property,  which  consisted  of  his  lien  for  balance  of  purchase  money,  would 
pass  to  his  next  of  kin,  and  not  to  his  heir-at-law.  Counsel  quoted, 
amongst  other  authorities.  Dart,  V.  and  l".,  7th  edn.,  287  ;  Shaw  v.  JToster, 
L.  R.,  H.  L.,  321  ;  LysagM  v.  Hdn-ards,  L.  K.,  2  Ch.  D.,  499. 

If,  contrary  to  his  contention,  it  should  be  held  that  the  appellant 
was  the  owner,  and  in  possession,  then  tlie  land  ought  to  be  treated  as 
"  developed  "  for  the  purposes  of  the  appellant's  business. 

The  Solicitor-General  said  that  the  real  question  was  whether  the 
word  "  owner "  in  Section  19  meant  the  legal  owner  or  the  owner  in 
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equity.  He  submitted  that  the  "  owner  "  defined  by  Section  41  referred 
to  the  legal  owner,  and  this  was  not  merely  for  cases  falling  within 
Section  19,  but  for  all  the  purposes  of  Part  I.  of  the  Finance  Act,  1910. 
The  present  appellant  was  clearly  the  legal  owner,  no  conyeyance- 
having  been  executed,  and  his  estate  was  an  estate  of  freehold  in 
possession.  The  Solicitor-General  admitted  that  the  purchaser  was 
entitled  in  equity  to  an  estate  of  freehold,  but  contended  that  he  was  not 
the  owner  within  the  meaning  of  the  Act,  that  the  Act  looked  to  the  legal 
estate,  and  did  not  concern  itself  with  the  beneficial  interests.  "Where 
there  was  a  trust  the  Commissioners  had  to  look  to  the  trustees,  who  had 
the  legal  estate,  to  pay  the  duty,  and  not  to  the  persons  entitled  to  equitable 
interests. 

Mr.  Justice  Scrutton  :  In  the  case  of  a  mortgagee  do  yon  say  that  the 
mortgagee  or  the  mortgagor  is  the  owner  ? 

The  mortgagee  :  He  has  the  legal  estate,  and  he  is  the  owner.  The 
purchasers,  in  the  present  case,  although  in  occupation,  could  not  create  a 
valid  tenancy,  or  recover  rent ;  nor  were  they  entitled  to  the  rents  and 
profits  of  the  land.  Only  the  legal  owner  of  land  was  entitled  to  the 
rent  and  profits.  [The  Solicitor-General  referred  to  Stroud's  Judicial 
Dictionary  as  to  the  meaning  of  "  rents  and  profits."] 

Mr.  Hewitt,  in  reply,  said  that  according  to  the  Solicitor-General's 
argument  the  question  depended  entirely  upon  who  happened  to  possess 
the  legal  estate.  This  argument,  if  adopted,  would  lead  to  strange  results; 
the  mere  possession  of  the  bare  legal  estate  would  involve  a  person  in 
personal  liability  for  undeveloped  land  duty  and  the  other  duties  imposed 
by  the  Act.  Land  was  sometimes  dealt  with  for  years  with  the  legal 
estate  outstanding,  and  without  it  being  known  where  the  legal  estate  was. 

A  mortgagor  in  possession  was  owner  within  Section  41,  and  it  would 
come  as  a  surprise  to  mortgagees  if  it  were  held  that  the  mortgagee  was 
owner  and  personally  liable  for  the  duties.  In  the  present  case  the  pm-- 
chasers  were  in  possession,  and  if  they  grew  crops  the  same  would  belong 
to  them,  and  if  they  created  a  tenancy  they  could  recover  the  rent. 

Judgment. 

Jlr.  Justice  Scrutton  :  This  was  an  appeal  by  John  Allen  against  a 
decision  of  a  Referee  awarding  that  he  was  the  "  owner "  of  certain 
plots  of  land  in  respect  of  which  the  Commissioners  of  Inland  Revenue 
had  assessed  him  to  undeveloped  land  duty  on  a  small  amount,  the  exact 
accuracy  of  which  was  not  in  question  on  the  appeal.  Allen  contended 
that  he  was  not  the  "  owner  "  within  the  meaning  of  the  Finance  Act,  1910, 
and  that  the  land  was  not  undeveloped  land,  as  it  was  used  in  his  business 
of  a  land  developer  by  being  offered  for  sale. 

The  facts  were  shortly  as  follows:  Allen  bought  land,  cut  it  up  into 
plots,  and  sold  it,  in  many  cases,  including  the  cases  in  question,  proviijing 
for  payment  by  instalments,  with  interest  at  5  per  cent. ;  power  to  vendor 
to  rescind  on  failure  to  pay  instalments,  and  conveyance  to  the  purchaser 
on  completion  of  the  payments.  Occupation  was,  in  fact,  given  to  the 
purchaser  on  the  making  of  the  contract.     In  all  the  cases,  at  the  date  of 
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these  assessments  appealed  against,  the  puvchaser  was  in  possession,  but 
had  not  got  his  cimveyance  as  he  had  not  completed  payment  of  his  instal- 
ments. 

The  Crown  raised  the  preliminary  point  that  neither  the  Referee  nor 
the  High  Court  could  decide  whether  Allen  was  a  person  chargeable  with 
the  dnty.  It  was  said  that  Section  19  of  the  Act  of  1910  only  required 
the  Commissioners  to  assess  the  duty,  and  then  made  it  recoverable  from 
"  the  owner  of  the  land  for  the  time  being,"  that  is  at  the  time  when 
proceedings  were  taken  to  recover  it,  when  the  chargeability  of  the 
defendants  would  be  decided  in  the  proceedings  on  the  information.  It 
was  further  said  that  Section  33  of  the  Act  of  1910  only  gave  an  appeal 
in  respect  of  "  the  amount  of  any  assessment  of  duty  under  the  Act,  or 
"  against  the  determination  of  any  other  matter  which  the  Commissioners 
"  are  to  determine  or  may  determine  under  this  part  of  the  Act."  The 
Solicitor-General  agreed  that  an  appeal  lay  against  the  amount  of  the 
assessment  or  in  respect  of  the  chargeability  of  the  subject-matter,  that  is 
whether  it  was  undeveloped  land  or  not ;  but  argued  that  an  appeal  did  not 
lie  in  respect  of  the  chargeability  of  the  person  assessed — that  is,  whether 
he  was  the  owner  for  the  time  being  of  such  land.  The  facts  which  may 
be  relevant  to  this  point  are  that  on  March  26,  1912,  the  Commissioners 
served  on  "  J.  Allen,  Esquire  "  a  notice  "  That  the  Commissioners  have 
"  made  an  assessment  on  yon"  for  undeveloped  land  duty  in  respect  of 
certain  plots  of  land  ;  "  And  further  take  notice  that  the  aforesaid  duty 
"  should  be  paid  to  the  Accountant-General,"  and  "If  you  intend  to  appeal 
"  to  a  Referee  against  this  assessment  you  should  give  notice  to  the  Refer- 
"  ence  Committee  within  thirty  days  from  this  date  on  forms  which  will  be 
'•  supplied  to  you  on  application,  by  me."  Under  threat  of  proceedings 
Allen  obtained,  with  the  assent  of  the  Commissioners,  an  extension  of  time 
to  appeal,  and  gave  notice  of  appeal  against  the  assessment  on  the  ground 
"  that  I  am  not  the  person  liable  for  payment  of  the  said  duty  under  the 
"  provisions  of  the  Act."  The  appeal  was  heard  before  the  Referee  with- 
out any  objection  by  the  Commissioners ;  but  the  point  was  first  raised 
before  me  by  the  Solicitor-General  that  no  appeal  lay  to  a  Referee  or  from 
him  to  the  High  Court  on  the  question  of  assessability  as  distinguished 
from  amount  of  assessment. 

I  hold  that  this  objection  fails.  Section  19  requires  the  Commissioners 
to  assess  undeveloped  land  duty,  and  Section  30  requires  them  to  record 
particulars  of  all  assessments,  and  to  furnish  copies  of  particulars  so 
recorded  to  any  person  interested  in  the  land.  They  had  entered  in  their 
book  "  J.  Allen  "  as  "  owner  chargeable,"  with  a  notice  that  an  assessment 
had  been  notified  to  him,  and  they  had,  in  fact,  served  him  with  a  notice 
of  assessment,  and  notice  to  pay.  He  seems  to  me  clearly  "  a  person 
"  aggrieved  "  within  Section  33,  and  it  is  admitted  he  can  appeal  on  the 
point  whether  the  land  is  undeveloped  land.  I  think  the  provision  that  he 
can  appeal  against  the  amount  of  any  assessment  allows  him  to  appeal  on 
the  question  whether  he  is  rightly  assessed  at  all.  This  is  borne  out  by 
the  language  of  the  Appeal  Rule  i  (2),  which  speaks  of  "  an  appeal 
"  against  any  assessment  of  duty." 

On  the  merits  of  the  appeal,  Mr.  Hewitt,  for  the  appellant,  contended. 
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first,  that  Mr.  Allen  was  not  owner  of  the  land  within  the  definition  in 
Section  41.  "  The  expression  '  owner '  means  the  person  entitled  in  possession 
to  the  rents  and  profits  of  the  lands  in  virtue  of  any  estate  of  freehold," 
except  where  land  is  let  on  lease  for  a  term  of  which  more  than  fifty  years 
are  unexpired.  That  this  definition  is  not  one  of  perfect  clearness  appears 
from  the  fact  that  on  my  asking  counsel  whether  a  mortgagee  out  of  posses- 
sion or  his  mortgagor  was  "  owner "  under  this  definition,  the  Solicitor- 
General  replied  "  The  mortgagee,''  and  Mr.  Hewitt  "  The  mortgagor." 
This  point  remains  for  decision  in  a  future  case.  In  the  present  case  Allen 
had  contracted  to  sell  a  plot  of  land  for  a  price  payable  by  instalments 
with  interest,  with  power  to  rescind  on  non-payment  of  instalments,  and  a 
duty  to  convey  the  land  when  the  price  was  paid,  and  not  before.  He  had 
also  let  the  purchaser  into  possession  of  the  land.  His  legal  position  is 
stated  by  Sir  George  Jessel  in  Lysaght  v.  JSdwards  (L.  R.,  2  Ch.  D., 
p.  506)  thus  :  "  What  is  the  effect  of  the  contract  ?  It  appears  to  me  that 
"  the  effect  of  a  contract  for  sale  has  been  settled  for  more  than  two 
"  centuries ;  certainly  it  was  completely  settled  before  the  time  of  Lord 
"  Hardwicke,  who  speaks  of  the  settled  doctrine  of  the  Court  as  to  it. 
"  What  is  that  doctrine  ?  It  is  that  the  moment  you  have  a  valid  contract 
"  for  sale  the  vendor  becomes  in  equity  a  trustee  for  the  purchaser  of  the 
"  estate  sold,  and  the  beneficial  ownership  passes  to  the  purchaser,  the 
"  vendor  having  a  right  to  the  purchase  money,  a  charge  or  Uen  on  the 
"  estate  for  the  security  of  that  purchase  money,  and  a  right  to  retain 
"  possession  of  the  estate  until  the  purchase  money  is  paid,  in  the  absence 
"  of  express  contract  as  to  the  time  of  delivering  possession."  I  pause  to 
remark  that  in  this  case,  though  there  is  nothing  in  the  contract  providing 
for  it,  in  fact,  the  purchaser  goes  into  possession,  when  the  contract  is 
made,  of  this  estate.  "In  other  words,  the  position  of  the  vendor  is 
"  something  between  what  has  been  called  a  naked  or  bare  trustee  or  a  mere 
"  trustee  (that  is,  a  person  without  beneficial  interest),  and  a  mortgagee 
"  who  is  not,  in  equity  (any  more  than  a  vendor),  the  owner  of  the  estate, 
"  but  is,  in  certain  events,  entitled  to  what  the  unpaid  vendor  is,  viz., 
"  possession  of  the  estate  and  a  charge  upon  the  estate  for  his  purchase 
"  money.  Their  positions  are  analagous  in  another  way.  The  unpaid 
"  mortgagee  has  a  right  to  foreclose,  that  is  to  say,  he  has  a  right  to  say  to  the 
"  mortgagor,  '  Either  pay  me  within  a  limited  time,  or  you  lose  your  estate,' 
"  and  in  default  of  payment  he  becomes  absolute  owner  of  it.  So,  although 
"  there  has  been  a  valid  contract  of  sale,  the  vendor  has  a  similar  right 
"  in  a  Court  of  Equity  ;  he  has  a  right  to  say  to  the  purchaser, '  Either  pay 
"  '  me  the  purchase  money  or  lose  the  estate.'  Such  a  decree  has  sometimes 
"  been  called  a,  decree  for  cancellation  of  the  contract ;  time  is  given  by  a 
"  decree  of  the  Court  of  Equity,  or  now  by  a  judgment  of  the  High  Court 
'  of  Justice' ;  and  if  the  time  expires  without  the  money  being  paid  the 
"  contract  is  cancelled  by  the  decree  or  judgment  of  the  Court,  and  the 
"  vendor  becomes  again  the  owner  of  the  estate.  But  that,  as  it  appears  to 
"  me,  is  a  totally  different  thing  from  the  contract  being  cancelled  because 
"  there  was  some  eqiutable  ground  for  setting  it  aside.  If  a  valid  contract 
"  is  cancelled  for  non-payment  of  the  purchase  money  after  the  death  of 
"  the  vendor,  the  property  will  still  in  equity  be  treated  as  having  been 
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'••  converfed  into  personalty,  because  the  contract  was  valid  at  his  deaiii ; 
"  while  in  the  otlier  case  there  will  not  be  conversion,  because  there  never 
"  was  in  equity  a  valid  contract.  Now  what  Is  the  meaning  of  the  term 
'"valid  contract'?  'Valid  contract'  means  in  every  case  a  contract 
•"  sufficient  in  form  and  in  substance,  so  that  there  is  no  ground  whatever 
"  for  setting  it  aside  as  between  the  vendor  and  purchaser — a  contract 
•'  binding  on  both  parties.  As  regards  real  estate,  however,  another 
■•  element  of  validity  is  required.  The  vendor  must  be  in  a  position  to 
"  make  a  title  according  to  the  contract,  and  the  contract  will  not  be  a  valid 
"  contract  unless  he  has  either  made  out  his  title  according  to  the  contract 
"  or  the  purchaser  has  accepted  the  title,  for  however  bad  the  title  may  be 
'■■  the  purchaser  has  a  right  to  accept  it,  and  the  moment  he  has  accepted  the 
•"  title  the  contract  is  fully  binding  upon  the  vendor.  Consequently,  if  the 
■"  title  is  accepted  in  the  lifetime  of  the  vendor,  and  there  is  no  reason  for 
"  setting  aside  the  contract,  then,  although  the  purchase  money  is  unpaid, 
"  the  contract  is  valid  and,  binding  ;  and  being  a  valid  contract,  it  ha.s  this 
■"  remarkable  effect,  that  it  converts  the  estate,  so  to  say,  in  equity ;  it  makes 
"  the  purchase  money  a  part  of  the  personal  estate  of  the  vendor,  and  it 
■'  makes  the  land  a  part  of  the  real  estate  of  the  vendee,  and  therefore  all 
■■  those  cases  on  the  doctrine  of  constructive  conversion  are  founded  simply 
"  on  this,  that  a  valid  contract  actually  changes  the  ownership  of  the  estate 
"  in  equity.  That  being  so,  is  the  vendor  less  a  trustee  because  he  has  the 
'■  lights  which  I  have  mentioned  ?  I  do  not  gee  how  it  is  possible  to  say  so. 
'■  If  anything  happens  to  the  estate  between  the  time  of  sale  and  the  time  of 
"  completion  of  the  purchase  it  is  at  the  risk  of  the  purchaser.  If  it  is  a 
•house  that  is  sold,  and  the  house  is  burnt  down,  the  purchaser  loses  the 
"  house.  He  must  insure  it  himself  if  be  wants  to  provide  against  such  an 
•"  accident.  If  it  is  a  garden,  and  a  river  overflows  its  banks  without  any 
"  fault  of  the  vendor,  the  garden  will  be  ruined,  but  the  loss  will  be  the 
"  purchaser's.  In  the  same  way  there  is  a  correlative  liability  on  the  part  of 
■"  the  vendor  in  possession.  He  is  not  entitled  to  treat  the  estate  as  his  own. 
"  If  he  wilfully  damages  or  injures  it,  he  is  liable  to  the  purchaser,  and  more 
"  than  that,  he  is  liable  if  he  does  not  take  reasonable  care  of  it.  So  far  he 
■"  is  treated  in  all  respects  as  a  trustee,  subject,  of  course,  to  his  right  to 
'•being  paid  the  purchase  money,  and  his  right  to  enforce  his  security 
"  against  the  estate.  With  those  exceptions,  and  his  rights  to  rents  till  the 
"  day  of  completion,  he  appears  to  me  to  have  no  other  rights." 

I  have  read  that  passage  at  considerable  length  because  it  is  a  matter 
in  which  it  appears  to  me  one  of  the  greatest  Masters  of  Equity  expressed 
his  view  of  the  relationships  under  this  contract,  with  this  difference,  that 
Sir  George  .lessel  is  speaking  of  a  vendor  who  is  in  possession,  and  a  pur- 
chaser who  is  out  of  possession,  whereas  in  this  case  the  purchaser  is  in 
possession.  As  between  such  a  vendor  and  such  a  purchaser,  who  is  the 
"  owner  "  under  Section  41  of  the  Act  ?  Such  an  owner  is  defined  as  : 
<1)  A  person  entitled  to  rents  and  profits;  (2)  entitled  in  possession, 
which  I  take  to  be  contrasted  with  "  entitled  in  reversion,"  and  not  to 
mean  "  entitled  to  possession  "  ;  (3)  entitled  in  virtue  of  any  estate  of  free- 
hold, which  I  take  to  be  an  estate  in  lands  of  free  tenure  as  distinguished 
from  copyhold  tenure,  held  for  an  uncertain  period  as  distinguished  from 
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a  fixed  tei'm  of  years.  This  term  is  probably  used  here  to  exclude  lease- 
hold interests  except  the  fifty  years'  term  next  mentioned.  Is  the  vendor 
or  purchaser  entitled  to  rents  and  profits  ?  The  vendor  is  entitled  to  the 
purchase  money,  which  is  not,  in  my  view,  a  rent  or  profit.  This  is  by 
hypothesis  undeveloped  land,  and  if  the  purchaser  in  possession  lets  it,  or 
grows  crops  on  it,  he  and  not  the  vendor  is  entitled  to  the  rents  and  profits. 
This  is  so  as  between  themselves,  and  the  vendor  could  not,  against  such 
third  parties,  sue  for  rent.  The  purchaser  being  in  possession  could  bring 
trover  or  trespass  for  severed  crops  ;  if  the  vendor  could  sue  in  trespass  it 
would  be  as  trustee  for  the  purchaser.  It  follows,  in  my  view,  that  the 
purchaser,  who  is  the  beneficial  owner,  is  the  owner  within  the  section. 
This  would  not  always  be  true.  A  trustee  who  alone  could  sue  for  rents  and 
profits  would  not,  I  think,  the  less  be  owner  because  he  had  to  account  to 
his  cestui  c[iie  trust,  and  I  am  expressing  no  opinion  on  the  incidence  of  the 
tax  between  mortgagor  and  mortgagee.  All  I  decide  here  is  that  on  these 
particular  contracts  the  purchaser  who  is  in  possession  (though  his  instal- 
ments are  not  yet  paid,  and  he  has  therefore  no  conveyance  of  legal  estate) 
is  beneficial  owner  in  possession,  not  in  reversion,  entitled  in  the  Courts  to 
the  rents  and  profits  of  the  land  by  an  equitable  fee  simple  or  beneficial 
ownership,  defeasible  on  non-payment,  but  convertible  into  a  legal  fee 
simple  on  payment. 

This  appears  to  me  to  follow  from  the  words  used  in  Section  41.  It 
was  further  argued  on  behal^f  Allen  that  the  land  was  not  undeveloped 
land  because  he  was  trying  to  develop  it,  and  was  therefore  using  it  as  his 
stock  in  the  trade  of  a  developer.  I  was  not  impressed  by  this  argument, 
which  seems  to  me  quite  inconsistent  with  Proviso  2  (V)  of  Section  16,  bat 
as  I  decide  in  his  favour  on  another  ground,  it  is  not  necessary  to  deter- 
mine it  finally. 

I  therefore  reverse  the  decision  of  the  Referee,  and  decide  that  J.  Allen, 
not  being  "  owner "  within  the  definition  in  Section  41  of  the  plots,  the 
subject-matter  of  the  appeal  at  the  time  of  the  assessment,  was  not  liable 
at  that  time  to  pay  undeveloped  land  duty  in  respect  of  those  plots. 

He  must  have  the  costs  of  the  proceedings. 

Leave  to  appeal  was  granted. — [The  Land  Union  Reports  of  Appeals, 
vol.  2,  p.  143.) 

For  the  appellant :  E.  P.  Hewitt,  K.C.,  and  William  Allen. 
For  the  Commissioners  :  The  Solicitor-General  and  W.  Finlay. 
[Judgment  confirmed  by  Court  of  Appeal,  Febrnary  2,  1914. J 
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[KING'S   BENCH   DIVISION.] 

INLAND    REVENUE    COMMISSIONERS    v.    DUKE    OF 
DEVONSHIRE. 

[December  10th,  Uth,  and  17th,  1913.] 

Revenue — Undeveloped  Land  Duty — Cleaning  of  Dwelling-House — 
Extent  of  Land  Developed  by  Ereotion  of  House  —  Exemption 
of  One  Acre  —  Interpretation — -Finance  (1909-10)  Act,  1910 
(10  Edm.  VII.,  c.  8),  ss.  16  (2)  ^-  17  (4). 

The  word  -'dwelling-hoase  "  ia  Sections  16  (2)  and  17  (4)  of  the 
Finance  (1909-10)  Act,  1910,  means  "house,  outbuildings,  curtilage,  and 
"  the  open  spaces  included  therein  other  than  gardens  or  pleasure 
'•  grounds." 

The  site  of  a  house,  together  with  such  an  amount  of  adjoining  land 
as  is  essential  to  its  use  as  a  dwelling-house  by  the  class  of  persons  who 
might,  from  the  business  point  of  view  of  a  person  dealing  in  houses,  be 
expected  to  live  in  it,  is  "  developed "  by  the  erection  of  such  a  house 
within  the  meaning  of  Section  16  (2). 

Section  17  (4),  which  exempts  from  undeveloped  land  duty  "any  land 
"  not  exceeding  an  acre  in  extent  occupied  together  with  a  dwelling- 
"  house  "  gives  the  owner  absolute  protection  as  to  an  acre  of  land  besides 
tha  site  of  the  dwelling-house,  but  it  does  not  give  him  the  additional 
benefit  of  exemption  for  an  acre  of  laud  beyond  what  is  essential  for  the 
enjoyment  of  the  house. 

Mr.  Justice  Scrutton  read  the  following  judgment  on  December  17  : — 

The  Commissioners  of  Inland  Revenue  appeal  against  a  decision  of 
the  Referee  fixing  the  part  of  the  land  and  gardens  in  which  Devonshire 
House,  Piccadilly,  is  situated  which  is  liable  to  be  assessed  to  undeveloped 
land  duty  at  the  annual  rate  of  one-halfpenny  for  every  20s.  of  its  site 
value.  Section  16  (1)  of  the  Finance  (1909-10)  Act,  1910,  imposes  this 
duty  on  undeveloped  land.  Subsection  (2)  provides  that  land  shall  be 
deemed  to  be  undeveloped  land  if  it  has  not  been  developed  by  the  erection 
of  dwelling-houses,  and  Section  17  (4),  provides  that  undeveloped  land 
duty  shall  not  be  charged  on  the  site  value  of  any  land  not  exceeding  an 
acre  in  extent  occupied  together  with  such  a  dwelling-house. 

Interpreting  these  sections  the  Commissioners  of  Inland  Revenue  limited 
the  land  developed  by  the  erection  of  Devonshire  House  to  the  actual  land 
on  which  the  house  and  its  foundations  stand.  This  is  shown  on  the 
agreed  plan  put  in  before  me  surrounded  by  a  dotted  line,  and  its  accuracy 
is  agreed.  The  Commissioners  allowed  the  Duke,  in  addition,  one  acre  of 
land  free  from  tax  under  Section  17  (4).  This  acre  they  appropriated  to 
the  courtyard  in  front  of  Devonshire  House,  and  to  an  area  at  the  back 


272 

extending  to  the  line  marked  A  on  the  agreed  plan.  The  Kefei-ee  found 
that  such  land  was  developed  by  the  erection  of  Devonshire  House  as  was 
immediately  adjoining  thereto  and  essential  for  its  enjoyment ;  and  he 
fixed  this  as  extending  from  the  Piccadilly  front  to  the  line  mai-ked  B, 
i-ather  farther  back'from  the  house  than  the  line  of  the  Crown,  A.  on  the 
agreed  plan.  In  addition  he  held  that  the  Duke  was  entitled  to  a  further 
acre  of  undeveloped  land,  the  extent  of  which  was  shown  by  a  line  marked 
E  on  the  agreed  plan.  Against  this  the  Crown  appealed.  If  the  Eeferee 
was  right  in  the  construction  he  put  ou  the  words  '■  developed  by  the 
"  erection  of  a  dwelling-house,"  the  Crown  did  not  challenge  the  line  he 
fixed  as  expressing  his  construction,  but  they  did  dispute  that  the  Duke 
was  entitled  to  an  additional  acre  of  exemption.  At  the  start,  however, 
they  disputed  the  construction  which  the  Eeferee  had  put  on  the  above 
words,  and  contended  that  the  developed  land  was  limited  to  the  site 
actually  occupied  by  the  buildings  as  enclosed  by  the  dotted  line  on  the 
plan  without  such  yards  or  forecourts  as  might  be  included  in  a  curtilage. 
The  respondent  adopted  the  construction  of  the  Referee,  and  did  not 
dispute  his  finding  of  fact  on  the  construction  that  he  adopted. 

The  questions  thus  raised  are  of  great  importance  in  the  case  of  all 
houses  occupied  with  more  than  an  acre  of  land,  especially  of  all  large 
houses.  The  first  question  seems  to  me  to  be  the  meaning  of  the  word 
"dwelling-house"  in  Section  16  (2)  and  Section  17  (4).  The  Crown 
contended  that  it  was  limited  to  the  actual  buildings  of  the  house  and  the 
foundations  on  'which  they  stood.  The  plan  produced  showed  by  the 
dotted  line  their  application  of  this  principle  to  Devonshii-e  House.  They 
admitted  as  a  possible  wider  meaning  the  house  and  curtilage,  including 
courtyards  or  stable  yards,  enclosed  quadrangles,  and  approaches.  The 
respondeait  contended  that,  just  as  in  many  cases  under  wills,  deeds,  or  the 
Lands  Clauses  Acts,  a  house  included  outbuildings,  curtilage,  or  court- 
yard and  gardens  immediately  annexed  to  and  usually  occupied  with  it,  so 
the  word  "  dwelling-house "  had  the  same  meaning  here,  and  that  the 
curtilage  and  gardens  occupied  with  Devonshii-e  House  for  nearly  two 
hundred  years  were  '■  the  dwelling-house."  It  seemed,  however,  clear  that 
in  the  second  prohibition  of  charge  in  Section  17  (4)  the  word  "  dwelling- 
"  house  "  was  not  used  in  the  sense  contended  for  either  by  the  respondent 
or  by  the  Crown.  In  that  piohibitiou  the  annual  value  under  Schedule  A 
was  split  up  into  "the  dwelling-house "  and  "the  gardeiis  and  pleasure 
•"grounds."  The  curtilage  and  yards  and  similai-  open  spaces  therein 
were  clearly  not  "  garden  and  pleasm-e  grounds,"  and  must  therefore  be 
"  dwelling-house,"  which  in  that  prohibition  I  take  therefore  to  mean 
house,  outbuildings,  and  cuitilage.  The  first  prohibition  in  that  sub- 
section distinguishes  a  dwelling-house  from  land  occupied  with  it.  It 
is  improbable  that  the  word  is  used  in  a  different  sense  in  Sections 
16  and  17,  and  I  construe  the  word  "  dwelling-house  "  as  "  house,  out- 
"  buildings,  curtilage,  and  the  open  spaces  included  therein  other  than 
"  gardens  or  pleasure  grounds." 

I  have  next  to  apply  this  definition  to  the  actual  facts.  To  help  me  to 
understand  the  agreed  plans  I  had  a  view  of  Devonshire  House.  The 
main  body  of  the  present  house,   erected   about   1733,  stands  between 
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Berkeley  Street  and  Stnittoii  Street,  Piccadilly,  named  after  Lord  Berkeley 
of  Stratton,  which  were  caryed  out  of  the  gardens  of  Berkeley  House,  the 
predecessor  of  Devonshire  House,  under  the  advice  of  John  Evelyn.. 
When  in  1913,  under  an  Act  of  1910,  si,  question  is  raised  whether  the 
present  gardens  of  Devonshire  House  are  developed  by  the  present  build- 
ing, it  is  not  without  interest  to  read  in  John  Evelyn's  Diary,  under  date 
June  12,  1684  :~ 

"  12th  June.  I  went  to  advise  and  give  directions  about  the  building  twO' 
"  streets  in  Berkeley  Gardens  (that  is  Berkeley  Street  and  Stratton  Street)- 
"  reserving  the  house  and  as  much  of  the  garden  as  the  breadth  of  the- 
' '  house.  In  the  meantime  I  could  not  but  deplore  that  sweet  place  (by 
"  far  the  most  noble  gardens,  courts,  and  accommodations,  stately  porticoes, 
"  &c.,  anywhere  about  the  town)  should  be  so  much  straitened  and  turned 
"  into  tenements.  But  that  magnificent  pile  and  gardens  contiguous  to  it, 
"  built  by  the  late  Lord  Chancellor  Clarendon,  being  all  demolished  and 
"  designed  for  piazzas  and  buildings,  was  some  excuse  for  my  Lady 
"  Berkeley's  resolution  of  letting  out  her  ground  also  for  so  excessive  a 
"  price  as  was  offered,  advancing  near  £1,000  per  annum  in  mere  ground' 
"  rents  ;  to  such  a  mad  intemperance  was  the  age  come  of  building  about 
' '  a  city,  by  far  too  disproportionate  already  to  the  nation  ;  I  have  in  my 
"  time  seen  it  almost  as  lai-ge  again  as  it  was  within  my  memory." 

What  John  Evelyn,  who  condemned  the  mad  intemperance  of  £1,000  a 
year  on  ground  rents  for  the  gardens  given  up  to  make  Berkeley  and  Stratton 
Streets,  would  have  said  to  the  present  valuation  of  the  land  of  the  present 
gardens  without  buildings  at  £400,000,  it  is  not  easy  to  conjecture.  The 
main  building  still,  as  in  Evelyn's  new  plan,  the  breadth  of  the  garden,  has 
two  low  wings  running  forward  to  Piccadilly.  Between  their  extremities 
a  wall  with  gates  forms  the  Piccadilly  boundary,  and  encloses  a  courtyard, 
partly  paved,  partly  gravel,  and  on  one  side  are  stables,  and  part  of  the 
courtyard  is  used  for  standing  and  cleaning  carriages.  Several  rooms  get 
all  their  light  from  the  courtyard,  and  it  contains  both  the  principal  and 
the  servants'  and  tradesmen's  entrances.  On  the  Berkeley  Street  side  of 
the  house  and  wing,  within  the  agreed  site  of  the  "  house,"  are  two  small 
stone-paved  yards  open  to  the  sky,  and  on  the  Stratton  Street  side  behind 
the  house  is  an  open  space  with  a  small  grass  lawn,  partly  enclosed,  which 
is  agreed  as  part  of  the  house,  but  which,  but  for  the  agreement,  I  should, 
have  considered  not  as  a  house  but  as  "  curtilage." 

The  Commissioners,  limiting  "  dwelling-house  "  to  actual  buildings, 
included  the  front  courtyard  in  the  free  acre  under  Section  17  (4).  The- 
Referee  and  the  respondents  treated  the  courtyard  as  part  of  the  house. 
Treating  the  "  house  "  as  I  do  as  including  the  curtilage,  I  find  that  the 
courtyard  is  "  curtilage,"  and  not  taxable.  The  same  result  is  also  arrived 
at  by  treating  it  as  essential  to  the  enjoyment  of  the  house,  which  is  the 
Beferee's  view. 

The  next  question  is.  What  extent  of  land  is  under  Section  16 
"  developed  "  by  the  erection  of  the  dwelling-house  ?  The  Commissioners 
say,  "  Only  the  actual  land  occupied  by  the  house."  The  Referee  and  the 
respondents  say,  "  Such  other  land  adjoining  as  is  essential  to  its  enjoy- 
"  ment  aa  a  house,"  a  question  of  fact  in  each  case.    The  other  part  ot 
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Section  16  does  not  give  much  help  here,  for  the  question  how  much  land 
is  developed  by  the  erection  of  buildings  for  trade  will  rarely  become 
practical,  as  land  adjoining  trade  builditigs  thongh  not  occupied  by  them 
is  not  taxed  if  used  for  trade,  as  it  generally  will  be.  The  object  of  the 
undeveloped  land  duty  appears  to  be  in  the  case  of  land  worth  over  £50  an 
acre,  which  has  a  higher  value  for  building  or  trade  purposes  than  it  has 
for  agriculture,  to  impose  a  tax  on  such  excess  value,  one  of  the  purposes 
of  the  Legislature,  as  I  gather  from  the  statute,  being  to  force  anch  land 
into  the  market  for  trade  or  building  of  houses.  This  is  said  to  "  develop  " 
the  land — meaning,  I  suppose,  to  bring  out  its  latent  capabilities,  one  of 
the  meanings  of  the  word  "  develop  "  given  in  the  Oxford  Dictionary. 
What  happens  if  you  erect  a  dwelling-house  on  land  ?  That  it  may  be  an 
effective  dwelling-house  some  more  land  than  it  actually  covers  is  clearly 
necessary.  You  cannot  build  right  up  to  its  front  or  back  door,  depriving 
it  of  access,  or  up  to  its  windows,  depriving  it  of  light  and  air.  A  certain 
space  must  be  allowed  between  it  and  other  buildings,  and  yon  cannot 
build  over  its  drains  ;  the  notion  of  a  dwelling-house  on  land  involves  the 
notion  of  vacant  land  round  it  essential  to  its  effectiveness.  And,  further, 
as  houses  are  built  to  sell  or  let  or  live  in,  I  think  it  involves  so  much  land 
as  would  ordinarily  be  expected  to  go  with  a  house  of  that  size,  if  it  is  to 
be  merchantable  or  habitable,  and  in  the  language  of  the  Act  not  to 
become  "  derelict."  I  should  express  the  Keferee's  view  "  essential  to  its 
"  enjoyment "  as  "  essential  to  its  use  as  a  dwelling-house  by  the  class  of 
"  persons  who  might,  from  the  business  point  of  view  of  a  person  dealing  in 
"  houses,  be  expected  to  live  in  it "  ;  and  I  regard  the  site  of  the  house 
together  with  such  an  amount  of  adjoining  land  as  complies  with  that 
definition  as  "  developed  "  by  the  erection  of  such  a  house. 

Again  applying  this  definition  to  the  facts,  the  Referee  applying  such 
a  principle  fixed  line  B  on  the  agreed  plan  as  showing  the  amount  of  land 
at  the  back  of  the  house,  which  he  considered  essential  to  its  enjoyment  and 
therefore  "  developed."  If  his  principle  of  construction  was  correct,  neither 
side  objected  to  his  application  of  it,  and  after  viewing  the  premises  I  see 
no  reason  to  differ  froln  it.  Then  there  arose  a  further  question  of  con- 
struction of  great  general  importance.  The  Referee  has,  in  addition  to 
line  B  on  the  agreed  plan,  allowed  the  Duke  another  acre  of  land  up  to 
line  E,  conceiving  himself  bound  to  do  so  by  Section  17  (4),  "  Undeveloped 
"  land  duty  shall  not  be  charged  on  the  site  value  of  any  land  not  exceed- 
"  ing  an  acre  in  extent  occupied  together  with  a  dwelling-house."  The 
respondents  contend  that  he  was  right,  for  they  say  Section  17  is  all 
exemptions.  You  do  not  exempt  developed  land,  but  undeveloped  land. 
The  land  essential  for  enjoyment  is  developed  land  ;  therefore  the  acre 
exempted  by  Section  17  (4)  must  be  given  fi-om  the  undeveloped  land 
beyond.  The  Commissioners  reply  that  Section  17  is  not  entirely  an 
exemption  section,  but  the  nature  of  the  tax  on  undeveloped  land  has  to 
be  gathered  from  Sections  16  and  17,  neither  of  which  contains  a.  full 
definition.  That  it  is  on  land  not  developed  by  building  or  trade  comes 
from  Section  16  ;  that  it  is  on  the  excess  of  trade  value  over  agricultural 
value,  and  only  where  the  higher  value  is  over  £50  an  acre,  comes  from 
Section  17.     The  respondents'  view  of  the  amount  of  land  developed  may 
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also  raise  difficult  questions,  and,  say  the  Commissioners,  perhaps  to  avoid 
these  that  Subsection  (4)  provided  in  effect  that  an  acre  occupied  togethei- 
with  a  dwelling-house  shall  always  be  free,  whether  it  is  developed  or 
undeveloped  land.  This  avoids  troublesome  questions  of  the  exact  amount 
of  land  essential  to  enjoyment  by  always,  giving  the  subject  one  acre  of 
land  besides  the  site  of  his  house,  while  it  does  not  prevent  him,  if  more 
land  than  an  acre  is  essential  to  the  enjoyment  of  the  house,  from  getting 
the  benefit  of  it.  For  the  excess  over  an  acre  will  be  developed  land,  and 
not  liable  to  the  tax.  And,  say  the  Commissioners,  if  he  has  got  pro- 
tection for  all  land  essential  to  the  enjoyment  of  the  house,  there  was  no 
need  to  give  him  an  acre  more  than  was  essential  for  the  enjoyment  of  his 
house. 

I  have  come  to  the  conclusion  that  the  contention  of  the  Commissioners 
on  this  point  is  right,  and  the  decision  of  the  lieferee  wrong.  Subsec- 
tion (4)  distinguishes  between  the  house  (including  curtilage)  and  the  land 
occupied  with  it,  and  is  not  dealing  with  developed  or  undeveloped  land. 
It  avoids  in  many  cases  disputes  as  to  the  latter  division  by  giving  the 
owner  absolute  protection  as  to  an  acre  of  land  occupied,  which  may  be 
more  than  the  land  developed.  But  it  does  not  stop  him  from  proving  that 
more  than  an  acre  is  developed  land,  in  which  case  the  excess  of  developed 
land  over  an  acre  will  pay  no  tax,  as  well  as  the  acre  free  from  tax,  both 
under  Subsection  (i)  and  because  it  is  developed.  While  it  protects  him 
in  this  respect,  it  does  not,  in  my  view,  give  him  the  additional  benefit,  for 
which  I  see  no  reason,  of  exemption  for  an  acre  of  land  beyond  what  is 
essential  for  the  enjoyment  of  bis  house  in  the  meaning  already  explained. 

I  have  lastly  to  apply  this  to  the  facts  of  the  case.  ■  Devonshire  House 
with  its  curtilage  occupies  the  land  from  Piccadilly  to  the  agreed  dotted 
line  bounding  the  house  at  the  back,  and  is  not  the  subject  of  undeveloped 
land  duty.  There  is  essential  to  its  enjoyment,  and  therefore  developed 
by  its  erection,  the  land  at  the  back  of  the  house  up  to  line  B.  .  This  being 
laud  developed  is  not  taxable.  But  the  subject  is  entitled  to  one  acre  of 
land  occupied  with  his  house  (which  I  have  defined  as  house  and  curtilage) 
free  of  this  tax.  He  is  therefore  entitled,  free  of  tax,  to  one  acre  running 
backwards  from  the  dotted  line  bounding  the  house  at  the  back.  I  under- 
stood this  to  be  agreed  as  line  c.  If  there  is  any  point  in  the  exact  position 
of  this  line  on  which  the  parties  cannot  agree,  the  Keferee  or  myself  can 
settle  it.  Part  of  this  acre  is  already  free  as  developed  land,  but  the 
balance  is  given  under  Section  17  (4).  I  think  the  construction  of  the 
lieferee  which  gives  the  acre  from  line  B  to  line  E  is,  for  the  reasons 
already  given,  erroneous. 

My  decision,  therefore,  is  that  the  hereditament  from  its  Piccadilly 
front  to  line  c  on  the  agi-eed  plan  is  free  from  undeveloped  land  duty  for 
the  reasons  given  in  my  judgment.  The  rest  of  the  hereditament  is 
chargeable.  The  figures,  if  not  agreed,  can  be  brought  before  me.  As 
each  side  has  partly  failed,  in  its  contentions,  I  order  each  party  to  pay 
his  own  costs  here  and  below.— (30  T.  L.  R.,  209.) 
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[KING'S  BENCH   DIVISION.] 

THE  EXECUTORS  OF  THOMAS  WAITE  r.  THE  COMMIS- 
SIONERS OF  INLAND  REVENUE. 

[December  11th,  12th,  15th,  and  17th,  1913.] 

Provisional  Vahmtion— Agricultural  Land— Site  Value  Deductions- 
Sea  Walli— Buildings -Structures  Appurtenant  to  or  Used  in 
Connection  witH,  Bmldings— Finance  (1909-10)  Act,  1910,  s.  25. 

This  was  an  appeal  against  the  site  value  found  by  the  Referee  in  his 
award.  There  was  no  appeal  against  the  gross  and  total  values  so  found. 
The  main  dispute  was  on  the  question  whether  certain  sea  walls  and  dykes 
should  be  divested  in  order  to  arrive  at  the  site  value.  Evidence  as  to 
site  value  was  given  by  C.  P.  Hall,  H.  Trustram  Eve,  and  B.  Simons 
for  the  appellants  ;  and  by  C.  Gerald  Eve  and  H.  M.  Jonas  for  the 
respondents.    Mr.  Justice  Scrutton  dismissed  the  appeal. 

Judgment. 

Mr.  Justice  Scrutton :  The  executors  of  Waite  deceased,  the  owners 
of  a  farm  in  the  parish  of  Wrangle,  near  Boston,  in  South  Lincolnshire, 
appeal  against  a  decision  of  the  Referee  on  a  provisional  valuation  under 
the  Finance  Act,  1910.  This  decision  fixes  the  gross  value  at  £6,015,  and 
the  total  value  at  £6,000,  and  is  not  in  this  respect  appealed  against.  It 
then  fixes  the  full  site  value  at  £5,295,  deducting  in  effect  £705  from  the 
total  value  for  the  value  of  buildings,  &c.,  divested  from  the  land  to  obtain 
such  full  site  value.  The  Referee  states  that  he  has  made  no  deduction  in 
respect  of  the  two  sea  walls  or  hanks,  or  of  dykes,  under  either  Sections 
25  (2)  or  25  (4)  (V),  and  sequel  to  (e)  of  the  Finance  Act,  1910.  This 
failure  to  take  the  sea  walls  and  dykes  into  consideration  is  the  principal 
matter  appealed  against,  though  the  appellants  also  object  to  the  full  site 
value  on  the  ground  that  the  Referee  has  not  made  a  sufficient  allowance 
for  the  value  of  the  buildings,  trees,  and  hedges  divested. 

I  heard  evidence  as  to  the  nature  of  the  holding,  and  it  was  agreed 
that  on  general  questions  I  might  refer  to  any  statement  in  the  second 
edition  of  Wheeler's  History  of  tlie  Fens  in  South  Lincolnshire.  As 
appears  from  the  diagram  opposite  page  455  of  Wheeler,  but  for  artificial 
works  large  portions  of  South  Lincolnshire  would  be  under  water  at 
spring  tides,  each  high  water.  This  is  due  partly  to  the  fact  that  these 
lands  are  marshes  over  which  the  sea  used  to  flow  ;  partly  to  the  fact  that 
when  these  marshes  were  drained  the  soil,  especially  the  peat,  has  been 
gradually  solidified  and  sinking.  The  principal  defence  against  the  sea 
was  formerly  the  "  Roman  Bank,"  a  turf -covered  bank  with  sloping  sides, 
some  fifty  miles  long,  which  extends  round  the  shores  of  the  Wash  from 
Wainfleet  to  King's  Lynn.  Its  course  will  be  seen  from  the  map  facing 
page  1  of  Wheeler,  or  in  the  neighbourhood  of  Wrangle  from  the  map  at 
page  1U7,  Wheeler.    Its  origin  is  probably  Roman.     It  is  repaired  by  the 
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Commissioners  of  Sewer^  at  the  expense  of  the  owners  of  land  contained 
by  it.  It  protects  a  very  considerable  area,  as  appears  from  the  fact  that 
some  363,000  acres  of  Lincolnshire  arc  below  the  level  of  the  high-water 
spring  tides,  85,000  acres  averaging  TJ  feet  below  this  level.  This  bank 
runs  across  the  property  in  question  here  ;  Its  course  and  height  appear 
from  the  plan  annexed  to  the  petition,  and  photographs  1  and  2  show  its 
general  character.  If  it  were  absent,  and  there  were  no  other  defence, 
nearly  the  whole  of  the  land  in  question  would  be  under  water  at  spring 
tides  ;  the  farm  buildings  would  be  just  above  the  highest  tides,  on  a  kind 
of  island  knoll. 

But  there  are  other  defences.  Outside  the  Roman  Bank  accretion  has 
taken  place  at  rates  varying  in  different  places.  As  the  accretions  have 
solidified,  further  enclosures  have  taken  place  with  their  respective  sea 
walls,  until,  in  the  south  of  the  Wash,  the  Roman  Bank  is  some  four  miles 
inland.  At  Wrangle  a  further  enclosure  has  taken  place  in  1808  by  a  bank 
called  the  Adventurer's  Bank,  the  south  end  of  which  joins  the  Koman 
Bank  on  this  hereditament,  as  shown  in  paragraph  7,  the  northern  end 
being  in  Friskney  Parish.  This  bank  is  repaired  by  its  frontagers  under 
some  kind  of  agreement  ;  it  is  about  a  foot  higher  than  the  present  height 
of  the  Roman  Bank.  This  bank  is  the  only  protection  to  part  of  the 
appellants'  land,  and,  together  with  the  Roman  Bank,  protects  the  rest  of 
the  land.  Further,  an  elaborate  system  of  open  dykes  drains  the  appellants' 
land,  and  about  a  thousand  acres  of  the  land  of  others,  discharging  through 
a  sluice  in  the  Adventurer's  Bank,  which  sluice,  however,  is  not  situate 
on  the  appellants'  land.  Whether  the  Roman  Bank  and  the  Adventurer's 
sea  wall  are  to  be  treated  as  divested  in  arriving  at  the  divested  value  of 
the  land  depends  on  the  construction  to  be  put  on  Section  25,  Subsec- 
tions (2)  and  (4)  (i)  and  («),  and  its  sequel  of  the  finance  Act,  1910. 
The  definition  of  full  site  value  in  Subsection  (2)  is  complicated  ;  but,  as 
it  is  an  algebraic  truth  that  a  -  (a-i)  =  i,ii  a  is  gross  value  and  b  is 
divested  value,  full  site  value,  which  equals  a  -  {a-V)  is  equivalent  to 
divested  value.  I  use  this  phrase  shortly  to  convey  "  the  value  which 
"  the  fee  simple  of  the  land,  if  sold  at  the  time  in  the  open  market  by  a 
"  willing  seller,  might  be  expected  to  realise  if  the  laud  were  divested  of 
"  any  buildings  and  of  any  other  structures  (including  fixed  or  attached 
"  machinery),  on,  in,  or  under  the  surface,  which  are  appurtenant  to, 
"  or  used  in  connection,  with,  any  such  buildings,  and  of  all  growing 
"  timber,  fi-uit  trees,  fruit  bushes,  and  other  things  growing  thereon." 
The  questions  then  are  :  Are  the  Roman  Bank  or  the  Adventurer's 
Bank,  in  the  words  of  this  subsection,  (1)  buildings,  (2)  any  other 
structures  which  are  used  in  connection  with  buildings,  on,  in,  or 
under  the  surface  of  the  land  in  question  ?  I  omit  the  words  "  appur- 
"  tenant  to,"  as  Mr.  Danckwerts  did  not  contend  that  the  walls  or  dykes 
were  appurtenant  to  the  farm  bnildings.  The  use  of  the  word  "  structures  " 
probably  narrows  a  little  the  word  "  buildings,"  but  I  do  not  think  anyone 
would  describe  the  turf-covered  mounds  I  saw  on  the  photograph  as 
' '  buildings."  I  doubt  whether  they  are  "  structures,"  though  it  may  be  that 
a  thing  that  was  artificially  made  one  hundred  years  ago,  and  is  still  kept 
in  repair,  may  be  described  as  a  structure.    I  do  not  think  an  ordinary 
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lawn  would  be  so  described,  even  if  it  were  artificially  made  undulating. 
But,  assuming  the  walls  are  "  structures,"  and  assuming  they  are  "  used  " 
(which  I  doubt,  for  I  do  not  think  yon  "  use  "  a  mound  which  shelters  you 
from  the  sun  or  wind),  are  they  "  used  in  connection  with  the  farm 
"  buildings  ?  "  They  would  fulfil  the  same  functions  if  there  were  no 
buildings  at  all  on  the  farm  ;  they  fulfil  the  same  functions  to  many  square 
miles  of  land  not  part  of  this  holding.  The  farm  buildings  here  are,  in 
fact,  just  above  extraordinary  spring  high-water  level.  If  the  walls  are 
used  in  connection  with  anything,  it  is  in  connection  with  the  land  which 
they  protect,  which  is  not  specially  this  land,  but  includes  a  large  portion 
of  Lincolnshire.  This  may  be  illusti-ated  by  considering  the  adjoining  Fen 
country.  Large  portions  of  it  depend  for  habitability  on  the  maintenance  of 
the  great  system  of  drainage  known  as  the  Bedford  Level  and  its  tributaries. 
It  may  be  that  part  of  this  system  is  on  private  land.  Could  it  be  said  to 
be  used  in  connection  with  a  house  on  the  land  so  that  it  must  be  divested 
to  arrive  at  the  full  site  value  of  the  land  ?  I  think  not,  and  I  cannot 
bring  myself  to  believe  that  the  walls  can  be  spoken  of  as  in  any  direct 
sense  "  used  in  connection  with  the  farm  buildings."  It  follows  that  they 
are  not  to  be  divested  in  order  to  arrive  at  full  site  value. 

With  regard  to  the  dykes,  I  think,  first,  that  they  are  neither 
"  buildings  "  nor  "structures."  A  trench  in  the  earth  is  not,  in  my  opinion, 
a  structure  in  any  ordinary  sense  of  the  term.  If  they  are  structures  I 
think  they  are  not  used  in  connection  with  the  dwelling-house.  They  are 
part  of  a  large  system  which  drains  nearly  1,000  acres,  and  has  its  outlet 
in  other  land.  They  are  used  in  connection  with  land,  and  not  more  with 
this  than  with  any  other  land  in  the  system.  Mr.  Danckwerts  said  (1)  that 
they  stopped  the  land  round  the  buildings  from  being  waterlogged  ;  (2)  that 
when  filled  with  salt  water  they  raised  the  level  of  fresh  water  in  the  well 
which  the  house  used.  Both  these  matters  are,  I  think,  much  too  remote 
to  suppose  that  Parliament  covered  them  by  the  words  used  in  Subsec- 
tion (2).  I  hold,  therefore,  that  the  dykes  are  not  to  be  divested  in 
arriving  at  full  site  value. 

It  is  then  said,  if  not  divested  under  Subsection  (2),  the  walls  and  dykes 
are  to  be  taken  into  account  under  Subsection  (4)  (J),  as  modified  by  the 
part  of  the  subsection  following  (e).  As  to  Subsection  (4)  (J),  I  hold  the 
qualification  or  limitation  beginning  " incurred  bona  fide"  &c.,  applies 
both  to  works  executed  and  expenditure  incurred.  This  seems  clear  on 
considering  the  words  at  the  beginning  of  that  part  of  the  subsection 
following  (e).  If  so,  if  the  walls  or  dykes  were  made  by,  or  on  behalf  of, 
or  for  the  sole  benefit  of,  any  person  interested  in  this  land,  which  is  not 
true  of  the  Roman  wall,  at  any  rate  they  were  not  made  for  the  pm-pose 
of  improving  the  land  as  building  land.  But  it  is  said,  if  executed  to 
improve  tlie  value  of  the  land  for  agriculture,  they  have  actually  improved 
the  value  of  the  land  as  building  laud,  because  it  is  possible  now  to  erect 
a  building  on  dry  land,  and  not  on  the  marsh.  This  is  true,  but  it  is  a 
very  different  thing  from  "  actually  improving  the  land  as  building  land." 
No  one  would  consider  this  land,  7  miles  from  a  station  and  12  from  a 
market  town,  as  building  land,  or  give  anything  for  it  on  a  building  lease 
if  ho  was  compelled  to  build  on  it.     Agricultural  farm   buildings  may  be 
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built  upon  it,  but  that,  in  my  view,  does  not  make  it  building  land,  land 
used  for  residential  buildings  instead  of  for  agriculture.  If  the  walls  and 
dykes  do  not  come  under  Subsection  (2),  the  expense  of  divesting  them 
cannot  be  deducted  under  Subsection  (e),  the  last  lines  of  which  are 
curiously  inappropriate  to  this  case. 

In  my  opinion,  therefore,  the  Referee  was  right  in  declining  to  fix  full 
site  value  on  the  basis  that  the  land  was  divested  of  the  two  sea  walls  and 
the  dykes. 

Some  evidence  was  given  before  m«  on  a  minor  point,  which  raises  no 
question  of  principle,  namely,  whether  the  Referee  has  correctly  fixed  the 
full  site  value,  having  regard  to  the  buildings,  trees,  and  hedges  which  had 
to  be  treated  as  divested.  It  would  be  sufficient  for  me  to  say  that,  having 
considered  the  evidence  on  both  sides,  the  appellant  has  not  satisfied  me 
that  the  decision  of  the  very  experienced  Referee  who  saw  the  land  was 
wrong.  But  I  can  go  further,  and  say  that  I  am  satisfied  by  the  evidence 
that  his  decision  was  correct.  I  only  have  to  add,  as  it  was  agreed  by 
both  sides  that  I  should,  that  if  the  fences  have  any  agricultural  value, 
either  for  shelter  or  for  agricultural  divisions,  or  for  any  other  purpose, 
the  Referee  should  consider  the  effect  of  their  absence  in  estimating  the 
full  site  value  without  them.  This  is  true  of  trees,  or  of  any  other  feature 
divested,  and  I  have  no  reason  to  believe  that  the  Referee  who  saw  the 
land  did  not  act  on  this  principle. 

The  appeal  must  be  dismissed,  with  costs  here  and  below.    I  give  leave 
to  appeal  only  on  the  question  whether  the  sea  walls  and  dykes  should  be 
treated  as  divested  in  arriving   at   full  site  value. — (JJ^lie  Land  Union 
Reports  of  Appeals,  vol.  2,  p.  161.) 
For  the  appellants  :  Danckwerts,  K.C.,  and  W.  Allen,  instructed  by  Lewin, 

Gregory  &  Anderson. 
For  the  respondents  :  The  Solicitor-General  and  W.  Finlay,  instructed  by 
the  Solicitor  of  Inland  Revenue. 

[  Appeal  pending.] 


[KING'S  BENCH  DIVISION.] 

THE  COM.VIISSIONEBS  OF  INLAND  REVENUE  ,.  CLAY 
AND  OTHERS. 

THE   COMMISSIONERS    OF   INLAND   REVENUE  r. 
MRS.  BUCHANAN  AND  OTHERS. 

[Dbcembbe  13th,  1913.] 

Provisional   Valuation — Gross    Value — Valuation  on   Occasion — Incre- 
ment Value  Duty— Site  Value— Finance  (1909-10)  Act,  1910,  ».  25. 

Judgment. 
Mr.  Justice  Scrutton  :  The  Commissioners  of  Inland  Revenue  appeal 
against  two  decisions  of  a.  Referee  in  respect  of  No.  83,  Durnford  Street, 
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Stonehouse.  In  the  first  (Clay's  case),  on  January  24,  1911,  a  provisional 
valuation  was  made  of  the  land  in  question  as  on  April  30,  1909,  giving 
original  gross  value  £750,  assessable  site  value  £190.  Clay  and  others 
appealed,  and  the  Referee  has  altered  these  figures  to  £1,000  and  £200 
respectively. 

In  the  second  (Buchanan's)  case,  the  Commissioners  on  February  21, 
1911,  provisionally  determined  the  site  value  on  the  occasion  of  a  sale  of 
the  premises  by  Mrs.  Buchanan  to  Clay  and  others,  trustees  of  a  Nursing 
Home  adjoining,  for  £1,000,  on  September  29,  1910.  Deducting  £560 
(£750  minus  £190)  as  above,  they  obtained  £440  as  assessable  site  value. 
The  next  step  would  have  been  an  assessment  of  increment  duty  on  the 
difference  between  £440  and  £190,  with  proper  deductions,  following 
Lumsden's  case  ([1913],  3  K.  B.,  809),  when  Mrs.  Buchanan  appealed  to  the 
lieferee,  who  deducted  from  £1,000  the  consideration,  £800  (£1,000  less 
£200),  instead  of  £560  as  above,  leaving  practically  the  same  assessable  site 
value  as  before,  and  no  increment  duty  payable.  The  Commissioners 
appealed  against  both  decisions  of  the  Referee.  In  Buchanan's  case  counsel 
for  the  subject  took  the  preliminary  objection  that  no  appeal  lay,  as 
increment  value  duty  had  not  yet  been  formally  assessed  ;  the  deter- 
mination of  assessable  site  value  by  the  Commissioners  was  merely 
incidental,  and  though  they  had  consented  to  an  appeal  to  the  Referee 
on  this  point,  as  no  appeal  lay  of  right,  the  Referee  was  merely  acting 
as  an  arbitrator  by  consent,  and  there  was  no  appeal  from  his  finding. 
What  exactly  happened  was  this  :  On  February  21,  1911,  the  Commis- 
sioners had  sent  provisional  particulars  of  site  value  with  a  request  for  any 
objections.  On  April  5  the  subject's  solicitor  objected,  and  asked  for  a 
deduction  of  £800.  On  September  14, 1911,  the  subject's  valuer  asked  for 
a  formal  decision  so  that  the  subject  might  appeal  to  the  Referee.  On 
September  29  the  Commissioners  wrote  that  the  normal  method  would  be 
to  appeal  against  the  assessment  of  increment  value  duty,  but  that  so  that 
the  two  appeals  might  come  on  together  they  would  not  raise  objection  to 
an  appeal  against  the  site  value  on  the  occasion,  "  which  they  have  deter- 
"  mined,  as  already  notified  to  her,  at  £440."  They  had  not  in  fact  notified 
their  final  determination,  but  this  letter  was  treated  as  a  determination  by 
both  parties.  On  a  notice  of  appeal  against  assessment  of  increment  duty 
being  given,  the  Commissioners  pointed  out  on  November  2,  1911,  that  it 
should  be  against  the  determination  of  the  Commissionera  of  the  site  value 
on  the  occasion  of  the  sale.  Such  a  notice  was  then  given,  and  the  matter 
came  before  the  Referee  in  the  ordinary  way.  If  he  had  decided  against 
the  subject,  I  think  I  should  have  heard  bitter  complaints  from  the  subject 
if  it  had  been  suggested  there  was  no  appeal.  But  it  seems  to  me  clear 
that  the  Commissioners'  determination  was  either  "  a  subsequent  determi- 
"  nation  of  the  site  value  of  any  land,"  or  "  the  determination  of  any  other 
"  matter  which  the  Commissioners  are  to  determine  under  this  part  of  this 
"  Act,"  under  Section  33,  for  the  Commissioners  had,  before  they  assessed 
increment  duty,  to  determine  the  site  value  on  the  occasion  in  accordance  with 
Section  2  ;  and  the  appeal  was  against  that  determination.  The  objection 
seems  without  merits,  and  fails.  On  the  merits,  I  listened  for  nearly  a  day 
to  the  evidence  of  valuers  and  others.      There  is  nothing   in  the  Act 
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expressly  treating  an  appeal  as  a  re-hearing,  or  requiring  the  Judge  to 
whom  the  appeal  comes  to  hear  the  evidence  all  over  again.  Section  33  (4) 
gives  an  appeal  to  the  High  Court  "in  the  manner"  directed  by  Rules  of 
Com't,  and  Rule  7  provides  "  unless  by  consent  or  otherwise  ordered,  only 
"  oral  evidence  shall  be  admitted  at  the  hearing."  It  is  said  that  this  rule 
requires  me  to  re-hear  every  appeal  on  oral  evidence,  and  I  am  told  that 
the  last  two  Revenue  Judges  did  heai"  one  or  two  cases  in  this  way.  In  my 
view  this  matter  may  require  very  serious  consideration,  if  appeals  on  facts 
are  as  numerous  as  I  am  led  to  expect,  and  my  hearing  oral  evidence  in 
this  case  must  not  be  taken  as  binding  me,  or  other  Revenue  Judges,  to 
such  a  course  in  future. 

After  listening  to  the  evidence  I  find  the  following  facts  :  (1)  No.  83, 
Durnford  Street  was  an  old  well-built  house,  needing  some  expenditure  on 
the  roof,  but  otherwise  in  good  repair,  and  could  not  be  rebuilt  for  leas  than 
£1,200.  (2)  In  view  of  the  declining  prosperity  of  the  neighbourhood, 
and  the  nature  of  the  accommodation  in  the  house  to  people  who  wanted 
to  use  No.  83  as  a  private  residence,  having  regard  to  the  other  houses 
offering,  it  was  not  worth  more  than  £750,  which  was  the  utmost  such 
people  could  beexpected  to  give.  The  owner  had  bought  it  in  1902  for  £700. 
(3)  To  the  Nursing  Home,  which  owned  the  neighbouring  house  and  needed 
further  accommodation  near.  No.  83  was  so  adj  acent  and  offered  such  suitable 
accommodation  that  it  would  be  advantageous  to  them  to  pay  at  least 
£1,000,  probably  more,  for  it ;  and  the  £1,000  actually  paid  was  a 
profitable  business  transaction  to  the  Nursing  Home,  and  not  a,  fancy 
price.  It  was  not  worth  anyone  else's  while  to  pay  a  sum  substantially 
larger  than  £750  except  in  the  hope  of  reselling  to  the  Nurses'  Home, 
to  which  the  house  was  obviously  of  considerable  value,  and  a  likely 
subject  of  purchase. 

These  findings  raise  the  important  question  of  principle  in  dispute 
■  between  the  parties.  The  Crown  contends  that  in  estimating  the  gross 
value  of  land  under  Section  25  (1)  of  the  Act  I  must  exclude  the  pi-ice 
which  one  pai-ticular  buyer  will  give  because  of  his  particular  need,  that 
this  is  not  the  price  in  "the  open  market"  ;  and  that  the  willing  seller 
must  be  willing  to  sell  at  a  market  price,  not  a  fancy  price.  The  Solicitor- 
General  relied  on  the  course  of  authorities  summarised  by  Lord  Moultou 
in  his  judgment  in  Lucas  v.  Chesterfield  Gas  and  Water  Board  ([1909], 
1  K.  B.,  35),  that  in  assessing  compensation  under  the  Lands  Clauses  Act 
for  compulsory  purchase,  you  cannot  consider  the  special  need  of  the 
compulsory  purchaser ;  the  existence  of  the  scheme  cannot  enhance  the 
value  of  the  lands  to  be  purchased  under  it.  This  is  true,  but  it  is  also 
true  that  if  there  are  other  possible  purchasers  besides  the  compulsory 
purchaser,  even  in  such  a  case  the  competition  of  special  needs  may  be 
taken  into  account  in  fixing  the  compensation  to  the  vendor.  I  do 
not,  however,  think  the  decisions  on  compensation  for  compulsory 
purchase  help  me  on  this  Act.  Under  the  Lands  Clauses  Act,  speaking 
generally,  the  owner  who  loses  his  land  or  sustains  damage  is  to  ha-ve  the 
value  to  him,  not  merely  the  market  value,  or  the  value  to  the  promoters. 
Under  this  Act  one  is  to  estimate  the  price  which  the  fee  simple  would 
realise  "  sold  in  the  open  market  by  a  willing  seller."    The  seller  is  not  to 
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be  assumed  to  be  making  a  forced  sale  at  any  price  he  can  get,  however 
low.     He  must  be  willing  to  sell,  not  demanding  compensation  for  a  forced 
sale,  but  he  is  not  required  to  exclude  the  principal  bidder  from  his 
market,  because  that  principal  bidder  wants  the  house  more  than  anyone 
else,  and  will  therefore  give  more  for  it.     The  Solicitor-General  admitted 
that  if  No.  82  was  taken  by  a  Nursing  Home,  the  competition  between  the 
owners  of  No.  82  and  No.  84  for  No.  83  might  be  taken  into  account ;  but 
he  said  that  the  offers  of  the  owner  of  No.  84  alone,  though  based  on  real 
necessity,  and  advantageous  to  him  as  the  owner  of  No.  84,  must  be 
excluded  from  the  "  open  market "  to  be  considered.      I   am  unable  to 
follow  this  reasoning.     If  the  owner  of  No.  83  had  said  to  an  expert,  "  I 
"  wish  to  sell,  but  am  not  forced  to,  and  can  wait  and  negotiate  ;  my 
"  house  is  worth  £750  to  private  owners  to  live  in,  but  my  next  neighbour 
"  desires  to  extend  his  premises,  and  my  house  is  so  convenient  and  well 
"  built  that  it   will    pay   him   to   go  up  to    £1,200    rather   than   build 
"  elsewhere,  what   do  you  think  I  can  realise   by  a  sale  1  "    I  think 
such  an  expert  would  have  answered,  "  Well,  it  depends  on  diplomacy 
"  in    bargaining,   but   I   should  think    you   could    be    sure   of    selling 
"  for  at  least  £1,000,  and  if   you  refuse  to  sell  except  at  your  price 
"you  can  very  likely  get  more."      I  exclude    the  last  hypothesis  of 
refusal,   as  I    do  not  think   the    vendor    would    then    be    a    "  willing 
"  seller  at  the  time,"  but  I  see    nothing  in  the  Act  to  require  me  to 
exclude  the  first  hypothesis,  which   seems  to  me   the   obvious   business 
way  to  look  at  the  transaction.    In  other  words,  I  cannot  exclude  from 
the  "  open  market "  the  principal  buyer,  though  for  a  genuine  business 
reason  he  will  pay  a  price  higher  than  others. 

The  Solicitor-General  also  contended  that  the  view  of  the  Master  of 
the  Rolls  in  Lumsden's case  ([1913],  3K.B.,818)— "The  actual  price  paid 
"  may  be  either  greater  or  less  than  would  have  been  reasonably  expected  " 
— prevented  the  Referee  from  taking  into  account  the  actual  price.  In 
Lumsden's  case  the  gross  value  on  the  occasion  was  found  by  the  Referee 
without  appeal  to  be  less  than  the  price  on  occasion,  and  obviously  when 
a  particular  price  might  be  expected,  a  good  sale  above  it  or  a  bad  sale 
below  it  may  be  made  without  impugning  the  reasonable  expectation  of 
that  price.  But  in  my  view  here  anyone  knowing  the  facts  beforehand 
would  anticipate  that  £1,000  might  be  obtained,  if  the  owner  was  willing 
to  sell,  from  the  Nursing  Home,  who  wanted  the  house  for  a  particular 
purpose,  though  not  from  other  people  who  wanted  it  for  a  different  purpose. 
In  my  view,  therefore,  the  Referee  was  right  in  fixing  £1,000  as  the  gross 
value  of  83,  Durnford  Street,  both  in  April,  1909,  when  the  Nursing  Home 
having  offered  Mrs.  Buchanan  £850,  and  having  been  refused,  were 
enlarging  No.  84,  and  in  September,  1910,  when  they  bought  No.  83  for 
£1,000.  He  was  right  in  this,  not  because  of  the  sale  for  £1,000,  but 
because  of  the  reasonable  expectation  that  a  willing  seller  could  get  £1,000 
or  more  from  the  Nursing  Home.  Referees  in  assessing  gross  value  on  the 
occasion  of  sales  are  not  bound  by  the  actual  consideration  figure,  which 
may  be  a  misunderstanding  of  market  value  without  business  foundation, 
but  where  they  find  a  sale  influenced  by  the  business  wants  of  the  buyer 
and  a  profitable  transaction  to  him  I  think  they  are  justified  in  considering  • 
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it,  though  no  other  buyer  would  give  Buch  a  price  except  to  resell  to  the 
one  special  client. 

I  am  doubtful  whether  the  Referee  has  not  fixed  each  assessable  site 
value  too  low,  as  I  think  the  bare  site  had  a  higher  value  to  the  Nursing 
Home,  owing  to  its  contiguity  and  suitability  to  their  enterprise,  than  it 
would  have  to  other  buyers  ;  and  I  should  not  have  been  surprised  if  the 
Referee  had  fixed  £260  as  assessable  site  value  on  each  occasion  ;  but  I  do 
not  propose  to  interfere  with  his  figure  of  £200. 

The  appeals  must  be  dismissed,  with  costs.— (_T/ie  Land  Union  Reports 
of  Appeals,  vol.  2,  150.) 

For  the   appellants  :    The  Solicitor-General  and  W.  Knlay,  instructed 

by  the  Solicitor  of  Inland  Revenue. 
For  the  respondents  :  Danckwerts,  K.C.,  and  W.   Allen,  instructed  by 

Lewin,  Gregory  &  Anderson. 

[Appeals  pending.] 
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Before  Thomas  Binnie,  Esq.,  Referee,  2Uh  Noveniber,  1913. 

John  Millee  and  Others  v.  The  Commissionbbs  of  Inland 
Revenue. 

Increment  Valitb  Duty — Ground  <  Purchased  by  a  Local 
Authority  foe  Public  Health  Purposes — Conveyance 
exempted  from  stamp  buty  undee  public  health  (scot- 
LAND) Act,  1897  (60  &  61  Vict.,  c.  38),  s.  168— Increment 
Value  Duty  a  Stamp  Duty — Finance  (1909-10)  Act,  1910 
(10  Edw.  VII.,  C.  8)  SS.  3  (6),  10  (2J,  &  42  (4). 

A  conveyance  to  a  local  authority  under  the  Public  Health  (Scotland) 
Act,  1897,  being  exempt  from  all  atamp  duties,  is  exempt  from  increment 
Wue  duty. 


The  appellants  were  the  owners  of  a  property  in  School  "Wynd, 
Glasgow,  which  they  sold  and  conveyed  to  the  corporation  of  Glasgow  by 
disposition  recorded  in  the  General  Register  of  Sasiues,  on  February  20, 
1913.  The  property  was  acquired  by  the  corporation  in  order  that  it  might 
be  converted  into  an  open  space  to  be  used  as  a  children's  playground,  and 
in  the  conveyance  to  them  they  were  described  as  "  the  Corporation  of  the 
"  City  of  Glasgow  acting  under  the  Glasgow  Police  Acts,  1866  to  1912,  in 
"  the  execution  of  the  Public  Health  (Scotland)  Act,  1897." 

The  original  assessable  site  value  was  agreed  at  £766,  and  the  site 
value  on  the  occasion  of  the  sale  was  agreed  at  £2,359,  showing  an  incre- 
ment of  £1,593,  on  which  (after  allowance  of  the  10  per  cent,  deduction) 
the  appellants  were  assessed  to  increment  value  duty  in  the  sum  of  £303. 
The  appellants  admitted  that  if  they  were  liable  to  pay  the  duty,  the 
amount  had  been  correctly  calculated  at  £803  ;  but  they  denied  that  the 
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duty  was  exigible  on  the  ground  that  increment  value  duty  was  a  stamp- 
duty,  and  the  conveyance  to  the  corporation,  being  a  conveyance  to  a 
local  authority  under  the  Public  Health  (Scotland)  Act,  1897,  was  exempt 
from  all  stamp  duties. 

The  relevant  sections  of  the  Glasgow  Police  Acta,  1866  to  1912,  are- 

(1)  the  Glasgow  Corporation  (Police)  Order  Confirmation  Act,  1901 
(1  Edw.  VII.,  c.  163),  Section  18,  which  provides  :  "The  corporation  acting 
"  as  the  local  authority  under  the  Public  Health  (Scotland)  Act  1897  may 
"  provide  by  purchase  ....  ground  or  premises  for  public  recreation  .... 
"  and  the  powers  of  borrowing  money  and  levying  assessments  in  that 
"  Act  contained  shall  be  applicable  to  the  purposes  of  this  section,"  and 

(2)  the  Glasgow  Corporation  Act,  1909  (9  Edw.  VII.,  c.  137),  Section  46, 
which  provides  that  "  All  bonds  assignations  conveyances  ....  or  other 
"  writings  made  or  granted  for  public  health  sewage  or  waterworks 
"  purposes  by  or  to  or  in  favour  of  the  corporation  under  or  in  virtue  of 
"  the  Loans  Acts  Police  Acts  Sewage  Acts  and  the  Water  Acts  shall 
"  ....  be  deemed  to  have  been  made  or  granted  under  the  Public  Health 
"  (Scotland)  Act  1897." 

The  Public  Health  (Scotland)  Act,  1897,  Section  168,  enacts:  "All  bonds 
"  assignations  conveyances  ....  or  other  -writings  made  or  granted  by 
"  or  to  or  in  favour  of  the  local  authority  under  this  Act  shall  be  exempt 
"  from  all  stamp  duties." 

The  Pinance  (1909rl0)  Act,  1910,  Section  3  (6)  enacts:  "Increment 
"  value  duty  shall  be  a  stamp  duty  collected  and  recovered  in  accordance 
"  with  the  provisions  of  this  Act." 

Counsel  for  the  appellants  maintained  that  the  property  sold  by  the 
appellants  had  been  acquired  by  the  corporation  for  a  children's  play- 
ground under  the  powers  conferred  by  Section  18  of  the  Glasgow  Cor- 
poration (Police)  Order  Confirmation  Act,  1901,  and  the  conveyance  was 
thereby,  and  also  by  Section  45  (above  quoted)  of  the  Glasgow  Corporation 
Act,  1909,  brought  within  the  scope  of  Section  168  of  the  Public  Health 
(Scotland)  Act,  1897,  under  which  conveyances  granted  in  favour  of  the 
local  authority  under  that  Act  were  exempt  from  all  stamp  duties.  By 
Section  3  (6)  of  the  Finance  Act,  1910,  increment  value  duty  was  declared 
to  be  a  stamp  duty,  and  consequently  the  conveyance  in  question  was 
exempt  from  it. 

Mr.  Watson,  for  the  Commissioners,  said  that  as  the  appellants  were 
founding  upon  an  exemption,  the  onus  was  upon  them  to  show  that  they 
came  within  the  exemption.  {Chanter  v.  BicJiinson  [1843],  5  M.  &  G., 
253,  per  Tindal,  C.J.,  at  p.  260  ;  Teiceiis  v.  A-oaJtes  [1880],  6  Q.  B.  D., 
530  ;  44  L.  T.,  128,  per  Bramwell,  L.J.)  Unless  the  property  was 
acquired  in  the  terms  of  and  for  the  purposes  of  the  Public  Health  (Scot- 
land) Act,  there  was  no  exemption.  That  Act  conferred  no  power  on  local 
authorities  to  acquire  open  spaces,  and  although  such  acquisition  might  be 
conducive  to  public  health,  it  was  not  a  public  health  purpose  within  the 
meaning  of  that  Act.  Section  18  of  the  Glasgow  Act  of  1901  merely 
incorporated  the  powers  of  the  Public  Health  Act  for  the  purposes  of 
administration,  assessment,  and  borrowing.  It  designated  the  corporation, 
as  the  authority  to  administer  .that  Act,  but  did  not  say  that  if  they 
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■acquired  property  under  that  Act  they  were  acquiring  it  under  the  Public 
Health  Act.  Section  46  of  the  Glasgow  Act  of  1909  merely  applied  to  con- 
veyances, &c.  which  were  for  public  health  purposes  within  the  limits  of 
the  Public  Health  Act,  and  not  to  the  unlimited  number  of  public  health 
purposes  not  included  in  that  Act.  The  scope  and  purpose  of  the  Act  must 
lie  taken  into  consideration  in  construing  an  exemption  in  a  general  statute, 
which  is  not  a  taxing  statute.  (^Attorney-  General  v.  Gilpin,  L.  R.,  6  Exch., 
193,  per  Kelly,  C.B.  ;  Attorney- General  t.  Phillips,  24  L.  T.,  832,  per 
Kelly,  C.B.)  The  property  was  acquired  under  the  Glasgow  Police  Acts 
and  not  under  the  Public  Health  Act. 

Mr.  Watson  further  argued  that  Increment  value  d  uty  was  not  a  stamp  duty 
in  the  sense  of  Section  1 68  of  the  Public  Health  Act.  It  was  not  a  stamp 
•duty  upon  a  conveyance,  but  a  stamp  duty  paid  by  the  transferor  or  other- 
wise upon  the  property.  He  referred  to  Dowell's  History  and  Explana- 
tion of  Stamp  Zfitiies, (Longmans,  Green  &  Co.,  1873),  and  contended  that 
increment  value  duty  was  merely  a  stamp  duty  for  the  purpose  of  collection 
and  recovery.  It  was  collected  as  a  debt  due  to  the  Crown,  and  not  as  a 
stamp  duty  at  all.  The  obvious  purpose  of  Section  4  of  the  1910  Act  was 
not  to  put  a  stamp  upon  an  instrument  as  a  duty,  but  to  put  on  a  denoting 
stamp.  It  was  intended  that  the  Commissioners  should  have  a  com- 
pulsitor upon  a  seller  to  give  them  proof  of  a  transaction  which 
came  within  the  scope  of  the  A.ct.  Under  Section  4  (3)  (c)  of  the 
1910  Act  you  put  a  stamp  denoting  that  no  increment  value  duty  was 
payable.  How  could  a  stamp  indicating  that  no  duty  was  due  be  a  stamp 
duty  ?  The  matter  was  concluded  against  the  appellants  by  Section  42  (4), 
which  provided  that  in  Scotland  it  was  unnecessary  to  have  a  stamp  of 
any  kind  with  regard  to  increment  value  duty. 

On  the  question  of  costs  Mr.  Watson  referred  to  the  Exchequer  Court 
(Scotland)  Act,  1856  (19  &  20  Vict.,  c.  56),  Section  24,  in  support  of 
the  proposition  that  the  Crown  should  be  dealt  with  in  the  same  way  as  a 
subject  in  the  matter  of  costs. 

Mr.  King,  in  reply,  maintained  that  taxing  statutes  were  always 
interpreted  strictly  in  favour  of  the  liberty  of  the  subject,  and  the  onus  was 
not  upon  him  to  show  that  he  came  within  the  exemption,  but  upon 
the  Inland  Revenue  to  show  that  he  came  within  the  scope  of  the  statute. 
{Tenant  v.  Smith  [1892],  A.  C,  150 ;  Cox  v.  Raibits  [1879],  3  A.  C. 
.(pt.  1),  473  ;  Warrington  v.  Fulbor  [1807],  8  East,  242,  per  Lord 
EUenborough,  at  p.  244.)  In  the  conveyance  itself  the  corporation  were 
described  as  acting  under  the  Police  Acts  in  the  execution  of  the  Public 
Health  Act.  -Section  3  (6)  of  the  1910  Act  did  not  say  that  increment 
value  duty  was  to  be  collected  as  a  stamp  duty ;  but  declared  that  it  was 
a  stamp  duty.  Section  10  (2)  provided  that  neither  the  Crown  Lands 
Act,  1829,  nor  the  Post  Office  Act,  1908,  nor  any  other  enactmen^ 
exempting  from  stamp  duty  any  document  made  or  executed  on  behalf  of 
•ibe  Crown  or  any  Government  department  should  apply  so  as  to  prevent 
increment  value  duty  being  collected.  If  it  had  been  intended  that  the 
Public  Health  (Scotland)  Act  also  should  not  operate  to  prevent  increment 
•value  duty  being  collected,  the  Legislature  would  have  so  enacted. 

Mr.  Watson,  in  reply,  referred  to  the  following  additional  cases  relating 
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to  the  interpretation  of  statutes  :  Attorney -General  y.  Carlton  Banh 
[1899],2Q.  B.,  158,  i^e?"  Russell,  C.J.  ;  Attorney- General  -^ .  Ross  [1909], 
2  I.  E.,  246 ;  Rein  v.  Lane  [1867],  L.  R.,  2  Q.  Bi,  144;  15  L.  T.,  466'; 
Inland  Revenue  t.  Free  Church  of  Scotland  1897,  24  R.,  496,  per  Lord 
McLaren,  at  p.  499  ;  Heriert's  Trustees  v.  Inland  Revenue  1913,  S.  C. 
(H.L.),  34,  [1913]  A.  C,  826. 

The  Referee  issued  his  award  on  February  28,  1914,  in  the  form  of  a 
stated  case.  After  narrating  the  facts  and  giving  a  summary  of  the 
arguments,  he  proceeds  as  follows  : — 

"  On  the  whole  facts  and  contentions  I  find  (iirst)  that  the  conveyance 
"  by  the  appellants  to  the  Corporation  of  the  City  of  Glasgow  comes  within 
"  the  provisions  of  Section  168  of  the  Public  Health  (Scotland)  Act,  1897, 
"  and  the  exemption  from  stamp  duties  therein  conferred,  and  (second) 
"  that  increment  value  duty  is  a  stamp  duty.  I  therefore  decide  that  no 
"  increment  value  duty  is  exigible  from  the  appellants  on  the  occasion  of 
"  the  transfer  on  sale  of  the  property  refen-ed  to  in  their  notice  of  appeal. 
"  I  iind  the  appellants,  John  Miller  and  others,  entitled  to  their  expenses 
"  in  this  appeal,  allow  them  to  lodge  an  account  thereof  with  the  auditor 
"  of  the  Court  of  Session,  and  remit  the  same  to  the  said  auditor  for 
"  taxation  and  report. 

"  If  the  Court  determine  that  I  am  wrong  in  sustaining  the  contention 
"  in  law  advanced  on  behalf  of  the  appellants,  and  that  either  of  the  con- 
' '  tentions  in  law  advanced  on  behalf  of  the  Commissioners  is  correct,  then 
"  I  decide  that  the  appellants  have  been  properly  assessed  to  increment 
"  value  duty  on  the  occasion  of  the  said  transfer  in  the  sum  of  three 
"  hundred  and  three  pounds  ;  and  I  find  no  expenses  due  to  or  by  either 
"  party." 

For  the  appellants  ;  M.  J.  King,  advocate,  instructed  by  John  ililler  &  Co., 

Glasgow. 
For  the  respondents  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 

Revenue. 


Before  Dakiel  Watney,  Esq.,  Referee,  lith  January,  1914. 

Great  SoniHEEN  Cemetery  Ceematoeitjm  and  Land  Company, 
Limited,  r.  The  Commissioners  op  Inland  Revenue. 

Undeveloped  Land  Duty— Land  Licensed  poe  Bueials— Open 
Spaces— Opinion  op  the  Commissionbes— Finance  (1909-10) 
,       Act,  1910  (10  Kdw.  VIL,  c.  8),  s.  17  (3). 

This  was  an  appeal  against  four  assessments  to  undeveloped  land  duty 
on  land,  the  property  of  the  appellants,  at  Mitcham.  At  the  hearing  the 
appellants  sought  to  object  to  the  figures  of  the  provisional  valuations,  but 
it  was  pointed  out  that,  as  no  objection  had  been  made  to  the  provisional 
valuations  within  the  time  limited  by  the  Act,  the  figures  therein  had 
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become  settled  by  lapse  of  time,  and  could  not,  under  Section  33  (1),  be 
questioned  on  an  appeal  against  an  assessment  of  duty. 

Mr.  Field  said  that  the  appellants,  in  1907,  bought  52  acres  of  land,  at 
£200  per  acre,  the  whole  of  which  area  had  been  licensed  as  a  cemetery 
after  a  Local  Government  Board  inquiry.  They  claimed  exemption  from 
duty,  first,  under  Section  17  (3)  (b),  on  the  ground  that  the  cemetery  was 
an  open  space  to  which  the  public  had  reasonable  access  ;  and,  secondly, 
under  Section  17  (3)  (c),  on  the  ground  that  the  land  was  being  kept  free 
from  buildings  in  pursuance  of  a  definite  scheme  for  the  development  of 
the  area  of  which  the  land  formed  part,  and  that  it  was  reasonably  neces- 
sary in  the  interests  ol  the  public  that  the  land  should  be  so  kept  free.  It 
was  absolutely  impossible  for  the  appellants  to  build  on  the  land  under 
their  contract  of  purchase  ;  and,  owing  to  the  proximity  of  magazines,  it 
could  only  be  used  for  burial  grounds.  The  appellants  had  had  to  drain 
the  land,  and  had  made  a  14-feet  approach  road  of  a  length  of  1,670  feet,  , 
which  they  claimed  was  part  of  their  development.  The  road  had  cost 
them  between  £500  and  £600,  and  they  had  already  spent  £8,000,  or 
£160  per  acre,  in  developing  the  land.  Burial  grounds  were  a  necessity, 
and  there  were  not  suflicient  of  them. 

Mr.  Shaw,  for  the  respondents,  said  that  the  appellants  carried  on  a 
business  for  the  purposes  of  profit.  The  assessments  appealed  against  con- 
cerned four  pieces  of  land  which  were  not  part  of  the  cemetery,  but  con- 
stituted reserve  lands  which  the  appellants  proposed  to  take  in,  as  and 
when  required.  At  the  time  of  the  assessments  plot  5,529  (13a.  3r.  32p.) 
was  used  as  a  market  garden,  and  let  on  a  yearly  tenancy  at  £31  10«.  ; 
plot  5,530  (16a.)  was  meadow  land,  let  in  1909  on  a  yearly  tenancy,  and  at 
present  let  to  a  dairyman  at  £15  per  annum ;  plot  4,404  (9a.  2r.  Blp.), 
made  up  of  4^  acres  coppice,  about  1  acre  meadow,  and  4  acres  market ' 
garden  and  allotments,  was  all  let  on  a,  yearly  tenancy  at  £21  2s.;  plot 
5,531  (5a.  3r.  27p.)  was  meadow  land,  and  let  at  £15  per  annum.  Of  that 
a  portion  was  at  Christmas,  1912,  taken  into  the  cemetery,  and  had  been 
since  that  date  excluded  from  assessment ;  but  the  remaining  portion 
(2a.  Or.  25p.)  was  still  being  used  as  before.  As  to  5,531,  and  parts  of 
4,404  and  5,530,  the  vendors,  who  were  firework  manufacturei'S,  had  pro- 
hibited the  erection  of  buildings  on  them,  and  that  had  been  duly  taken 
into  consideration  in  arriving  at  the  figures  of  the  provisional  valuations. 

The  appellants  did  not  suggest  that  the  land  was  developed  by  the 
erection  of  houses,  or  used  for  a  business,  trade,  or  industry  other  than 
agriculture,  but  claimed  exemption  under  Section  17,  particularly  17  (3)  (c). 
The  last  paragraph  of  Section  17  (3) — "  The  opinion  of  the  Commissioners 
"  as  to  matters  which  are  expressed  to  be  matters  for  the  opinion  of  the 
"  Commissioners  under  this  subsection  shall  be  final,  and  not  subject  to 
"  any  appeal  " — showed  that  the  appellants  could  not  get  any  relief  under 
the  subsection.  The  appellants  had  not  satisfied  the  Commissioners  that 
it  was  reasonably  necessary  in  the  interests  of  the  public  that  the  land 
should  be  kept  in  its  present  state.  The  subsection  was  intended  to  deal 
with  building  estates.  The  appellants  could  not  obtain  exemption  under 
Section  17  (3)  (a),  because  the  land  in  question  had  not  at  present  been 
taken  into  the  cemetery,  and  the  public  therefore  had  no  right  of  access 
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to  it.  No  attempt  had  been  made  to  prove  to  the  Commissioners  that 
expenditure  had  been  incurred  on  roads  or  drains  under  Section  16  (2)  (J)  ; 
no  claim  had  been  made  under  that  subsection,  and  it  could  not  be  raised 
before  the  Referee.  He  asked  that  the  appeal  should  be  dismissed,  with 
coats,  as  it  had  no  solid  basis. 

Awarded :  That  the  land  assessed  for  undeveloped  land  duty  is  not 
exempt  under  Part  I.  of  the  Finance  (1909-10)  Act,  1 910,  Section  17  (3)  (e), 
or  on  any  of  the  grounds  set  out  in  the  notice  of  appeal. 

That  the  costs  of  the  Commissioners  of  Inland  Revenue  are  to  be  paid 
by  the  appellants. 

For  the  appellants  :  F.  J.  D.  Field. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  H.  M.  Cobb,  Esq.,  Referee,  2Srd  January,  1914. 

F.  W.  Dbnnant  i:  The  Commissioners  of  Iniaud  Revenue. 

Reversion  Duty  —  Benefit  accruing  to  Lessor  —  Finance 
(1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  13— Revenue  Act, 
1911,  s.  3  (2). 

Mr.  Phillips  said  that  the  appeal  was  against  an  assessment  to  reveiv 
sion  duty  on  the  determination  by  merger  of  a  lease,  dated  April  13, 1873, 
for  76  years  from  Christmas,  1872,  of  land  in  Church  Road,  Leyton. 
Prior  to  that  lease  the  owner  had  gi'anted  a  lease  under  which  the  lessee 
was  to  build  a  house,  and  the  house  was  built  and  licensed,  under  the  name 
of  the  "  Osborne  Arms."  The  lessee  got  into  financial  difficulties,  and  the 
lease  of  1873  was  granted  in  consideration  of  the  surrender  of  the  earlier 
lease,  a  premium  of  £300,  and  a  rent  of  £16  per  annum.  On  August  6, 
1875,  a  lease  was  granted  of  an  adjoining  plot  at  £4,  making  a  total  rent 
of  £20,  on  the  same  terms,  the  two  leases  to  be  treated  as  one.  In  1912 
Truman,  Hanbury  &  Buxton,  who  had  become  assignees  of  the  lease, 
purchased  the  reversion,  the  lease  having  then  36  years  to  run,  for  £450. 
The  Commissioners  thereupon  estimated  the  total  value  in  1873  at  £800 
{viz.,  rent  £20,  at  25  years'  purchase,  £500  +  £300  premium),  and  the 
total  value  at  determination  (calculated  on  barrelage)  at  £3,600,  and  so 
made  the  benefit  £2,800,  on  which  the  full  duty  was  £280,  and  the  duty 
payable,  discounted  under  the  Revenue  Act,  1911,  £67. 

The  duty  was  claimed  on  an  alleged  benefit  which  was  purely  artificial, 
ignoring  the  principle  of  the  Act,  which  was  that  reversion  duty  was  a 
duty  on  the  benefit  accniing  to  the  lessor  {MarquU  Camden  v.  Commis- 
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sioners  of  Inland  Revenue).  The  two  total  values  were  arrived  at  by  two 
different  methods,  the  first  being  arrived  at  without  any  regard  fo  the 
amount  of  trade  then  done.  The  rent  had  no  relation  to  the  trade  being 
done.  The  earlier  surrendered  lease  was  granted  iii  consideration  of  the 
erection  of  the  building,  and  a  rent  of  £29,  and  the  £300  premium  was 
consideration  to  the  landlord  for  receiving  £16  instead  of  £29.  The 
building  was  the  main  consideration  for  the  original  lease.  With  regard 
to  the  Revenue  Act,  1911,  Section  3  (2),  4  per  cent,  discount  was  not 
reasonable  on  trade  profits  and  licensed  property.  When  there  were 
inconsistencies  in  an  Act,  one  must  consider  the  main  principle  of  the 
Act.  In  estimating  the  value  at  the  beginning  of  the  lease  one  was  not 
confined  to  the  rent  reserved  and  payments  made,  but  could  go  outside 
them  to  show  the  true  value  if  possible. 

J.  S.  Motion  said  that  the  house  would  have  cost  about  £1,000  to 
build.  He  valued  the  property  in  1873,  freehold  and  licensed,  at  £3,500. 
He  agreed  that  the  present  total  value  was  £3,600,  based  on  the  trade 
done  ;  apart  from  the  licence  and  trade,  he  estimated  it  at  £640. 

John  Purvis  said  that  the  house  would  iave  cost  between  £900  and 
£1,000  to  build  in  1870,  and  it  would  cost  at  present  £800  to  repair  and 
modernise  it.  He  estimated  the  value  of  the  property  in  1873,  based  on 
the  rentand  cost  of  building,.at  £1,825. 

Mr.  Shaw  said  the  whole  question  was  how  Section  13,  especially  13(2), 
was  to  be  applied.  The  appellant  wished  to  ignore  the  plain  meaning  of 
Section  13  (2),  but  that  could  not  be  done.  It  was  not  disputed  that  there 
was  a  lease,  and  that  it  determined  in  1912.  In  view  of  the  evidence,  he 
did  not  think  that  the  total  value  at  the  determination  of  the  lease  was 
disputed.  At  the  time  of  the  giant  of  the  lease  the  buildings  had  been 
erected,  and  the  consideration  for  the  lease  was  a  premium  of  £300  and  a 
rent  of  £20.  There  was  no  evidence  that  any  other  payments  were  made 
in  consideration  of  that  lease,  so  that  the  Commissioners  had  to  find  the 
value  from  the  premium  and  rent.  In  arriving  at  total  value  at  date  of 
grant  one  must  only  consider  rent  and  payments  made  ;  one  could  not  con- 
sider what  the  property  would  have  fetched  in  the  market.  If  Section  13 
stood  alone,  duty  would  be  payable  on  £2,800,  but,  discoimted  under  the 
Revenue  Act,  1911,  Section  3  (2),  the  duty  came  to  £67  19s.  lid.  The 
Commissioners  had  to  apply  Section  13  (2),  and  that  section  pointed  out 
that  one  had  to  find  two  different  total  values.  Mr.  Shaw  referred  to 
Commissioners  of  Inland  Recenue  v.  Anglesey  (1913),  3  K.  B.,  62  ; 
Marquis  Camden  v.  Commissioners  of  Inland  Revenue ;  Stepney  and 
Bow  Fawndation  v.  Commiissioners  of  Inland  Revenue'  (1913),  3  K.  B., 
570. 

Mr.  Phillips,  in  reply,  argued  that  the  direction  in  Section  13  (2)  was 
in  no  sense  exclusive  ;  if  other  material  was  available,  that  might  be  taken 
in  addition  to  the  rent  and  payments,  and  in  this  case  a  further  considera- 
tion for  the  lease  was  the  previous  building  of  the  house.  The  object  of 
the  Act  was  to  tax  the  true  benefit  by  getting  at  the  true  values,  not  an 
.  artificial  benefit  deduced  from  artificial  values. 

Awarded ;  That  the  total  value  at  the  determination  of  the  lease  was 
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£3,600  ;  total  value  at  the  grant  of  the  lease,  £1,660  ;  value  of  the  benefit 
accruing  to  the  lessor,  £1,940,  and  that  reversion  duty  is  payable.  That 
the  costs  incurred  by  the  appellant  be  paid  by  the  Commissioners. 

Por  the  appellant :  F.  Phillips,  instructed  by  Sandom,  Kersey  &  Knight. 
For  the  respondents  : '  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  H.  E.  Mitton,  Esq.,  Referee,  Uth  February,  1914. 

William  Harrison,  Limited,  and  Others  c.  The  Commis- 
sioners OF  Inland  Revenue. 

Mineral  Rights  Duty— Mining-  Lease— Rental  Value— Right 
TO  Work  Minerals- Finance  (1909-10)  Act,  1910,  ss.  20  (2), 
23  (2). 

This  case  involved  appeals  against  five  assessments  to  mineral  rights 
duty  on  the  rents  received  by  the  appellants  under  mining  leases  granted 
by  them  of  various  properties.  The  main  contention  of  the  appellants  was 
that  part  of  the  rents  represented  payment  for  injury  to  the  surface,  and 
that  the  rental  value  should  be  reduced  by  that  amount  for  the  purpose  of 
assessment  to  duty. 

At  the  hearing  it  was  agreed  that  the  appeals  in  respect  of  two  assess- 
ments should  stand  over  for  investigation  by  the  Commissioners,  the  right 
of  the  appellants  to  appeal  in  future,  if  they  so  desired,  being  assured  to 
them.  The  subjects  of  these  two  assessments  were  minerals  underlying 
copyhold  land,  one  appellant  being  owner  of  the  minerals,  and  another 
appellant  being  copyhold  tenant  of  the  surface,  and  it  was  claimed  that 
the  circumstances  brought  the  case  exactly  within  the  decision  of  the 
Court  of  Appeal  in  Commissioners  of  Inland  Rererme  v.  Joicey  (1913), 
2  K.  B.,  580. 

Mr.  Bentley  said  that  the  appeals  against  the  remaining  assessments 
involved  a  question  of  general  principle.  The  same  considerations  applied 
to  all  the  remaining  leases  involved,  as,  though  there  were  differences,  they 
were  not  substantial.  He  contended  (1)  in  the  case  where  the  minerals 
and  the  surface  were  in  separate  ownerships,  that  the  only  person  taxable 
was  the  person  who  granted  the  right  to  work  the  minerals  by  virtue  of 
his  ownership  of  them,  and  that  the  surface  owner  would  not  be  liable  to 
mineral  rights  duty,  although  he  received  a  benefit ;  (2)  in  the  case  where 
the  owner  of  the  minerals  and  the  surface  was  the  same,  that  the  minerals 
must  be  treated  separately  for  all  purposes,  and  that  the  part  of  the  rent 
which  represented  a  return  for  damage  to  the  surface  was  not  taxable. 
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He  laid  great  stress  on  the  words  of  Section  23  (2)  :  "  For  the  purposes  of 
"  valuation  under  this  part  of  this  Act,  all  minerals  shall  be  treated  as  a 
' '  separate  parcel  of  land."  The  Legislature  had  in  mind  the  minerals  pure 
and  simple,  and  there  was  no  direction  that  they  should  be  valued  plus  a 
right  to  let  down  the  surface.  The  owner  could  split  himself  up  into  two 
capacities,  one  as  owner  of  the  minerals,  and  one  as  owner  of  the  surface. 
The  damage  to  the  surface  was  considerable. 

Mr.  Kingdon  said  that  all  the  leases  stood  practically  on  the  same 
footing,  and,  for  the  purpose  of  his  argument,  he  would  deal  with  the  lease 
numbered  39.  That  lease,  granted  by  W.  E.  Harrison,  gave  to  the  lessees 
power  to  get  the  minerals  without  leaving  subjacent  or  adjacent  support. 
By  Section  20  (1)  mineral  rights  duty  was  to  be  paid  on  the  rental 
value  of  the  right  to  work  minerals.  Apart  from  Section  20  (2)  (a),  one 
might  come  to  a  very  different  estimate  of  the  rental  value,  but  Section  20 
(2)  (a)  was  a  controlling  provision.  {Buke  of  Seaufort  v.  Commissioners 
of  Inland  Revenue  [1913],  3  K.  B.,  48.) 

There  was  no  dispute  as  to  what  was  the  amount  of  rent  paid,  nor 
was  it  denied  that  this  was  a  mining  lease  which  gave  the  right  to  work 
minerals.  The  rent  was  paid  in  respect  of  that  right.  It  was  not  dis- 
puted that  W.  E.  Harrison  had  the  right  to  get  the  minerals,  and  that  he 
granted  that  right,  getting  payment  in  return.'  The  case  of  Commissioners 
of  Inland  Bsvenue  v.  Joicey  (supra)  showed  by  implication  that  it  was 
immaterial,  when  a  man  had  the  right  to  get  minerals  and  could  grant 
that  right,  what  the  payment  represented  to  the  lessor  when  he  received  it. 
One  could  not  split  up  the  payment  into  profit  and  the  recoupment  for 
damage,  i.e.,  the  economic  factors  in  the  mind  of  the  lessor.  The  pay- 
ment was  all  in  respect  of  the  right  to  work  minerals,  and  the  lessor  knew 
of  the  impending  damage  when  he  granted  the  right.  The  suggestion  of 
the  appellants  would  result  in  a  liability  to  heavy  increment  value  duty. 
If  one  granted  minerals,  one  granted  the  right  to  get  them.  In  this  case 
there  was  one  right,  and  one  right  only,  conferred. 

Amard ;  The  arguments  of  both  sides  did  not  satisfy  me  that  any  part 
of  the  rents  assessed  represented  payment  to  the  appellants  for  injury  to 
the  surface  lands. 

I  find  that  the  assessments  were  properly  made  in  accordance  with 
Section  20  of  the  Finance  (1909-10)  Act,  1910,  and  I  order  that  the 
expenses  incurred  by  the  Conunissioners  be  paid  by  the  appellants. 

For  the  appellants  :  J.  Bentley  (Wragge  &  Co.,  Birmingham). 

For   the  respondents  :    F.  W.  W.   Kingdon,  assistant  solicitor  to  the 
Inland  Rfevenue. 
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Before  GEO.  Bennett  Mitchell,  Esq.,  Beferee,  nth  Pehruary,  1914. 

City  of  Aberdeen  Land  Association,  Limited,  v.  The  Commis- 
sioNEES  OF  Inland  Revenue. 

Peovibional  Valuation— Site  Value— Deductions  from  Total 
Value— "  Expenditure  of  a  Capital  Nature  "—Gift  by 
Landowners  op  Portion  op  their  Estate  for  Railway 
Station — Consequent  Increase  in  Value  of  Remaindbr— 
—Finance  (1909-10)  Act,  1910  (10  Edw.  VIL,  0.  8)  s.  25  (4) 
(B)  &  (c). 

Held,  that  a  gift  by  landowners  of  a.  poction  of  their  undeveloped 
estate  to  a  railway  company  for  (inter  alia)  the  erection  of  a  railway 
station,  by  which  the  value  of  the  remainder  of  the  estate  was  increased, 
was  "  expenditure  of  a  capital  nature,"  and  that  the  value  attributable 
thereto  was  allowable  as  a  deduction  from  total  value  to  arrive  at 
assessable  site  value. 


The  appellants,  who  were  the  owners  of  the  Woodside  estate  in  the 
neighbourhood  of  Aberdeen,  appealed  against  the  refusal  of  the  Commis- 
sioners, in  estimating  the  original  site  value  of  the  estate,  to  allow  as  a 
deduction  therefrom  the  value  attributable  to  a  gift  by  the  appellants  of  a 
portion  of  their  estate  to  the  Great  North  of  Scotland  Railway  Company 
for  a  suburban  railway  station  and  other  purposes.  It  appeared  that  in  1901 
the  inhabitants  in  the  west  end  of  Woodside,  none  of  whom  were  tenants  or 
feuars  on  the  appellants'  estate,  were  agitating  for  the  erection  of  a  suburban 
railway  station  conveniently  situated  for  them.  The  appellants  were 
approached  on  the  subject  and  agreed,  if  the  railway  company  would  erect  a 
station,  to  give  the  necessary  ground  free  of  cost.  After  considerable  negotitt- 
tion  an  arrangement  was  made  with  the  railway  company,  in  pursuance  of 
which  the  appellants  conveyed  to  them  free  of  cost  a  portion  of  their  estate 
extending  to  2-720  acres  for  (1)  the  erection  of  a  station  and  station- 
master's  house,  and  ciRces  ;  (2)  the  diversion  and  widening  of  Persley 
Bridge  Road  ;  and  (3)  the  widening  of  the  railway.  The  appellants  con- 
sidered that  the  erection  of  the  station  and  the  diversion  and  widening  of 
the  road  had  increased  the  value  of  their  estate  to  the  extent  of  not  less 
than  £1,000,  and  they  accordingly  claimed  a  deduction  of  that  amount 
from  the  total  value  of  the  estate  on  the  ground  that  the  gift  of  the  land 
was  "expenditure  of  a  capital  nature"  within  the  meaning  of  Section  25 
(4)  (*)  of  the  Finance  (1909-10)  Act,  1910,  or  alternatively  that  they  were 
entitled  to  a  deduction  of  part  of  said  increase  under  Section  25  (4)  (c). 

The  appellants  maintained — (1)  That  it  was  common  knowledge  that 
the  erection  of  a  railway  station  increased  the  rental  and  capital  value  of 
adjacent  land.  Prior  to  the  gift  of  the  land  there  w»s  no  public  demand 
for  building  ground  in  the  district,  and  there  was  little  demand  even  yet ; 
but  the  erection  of  the  station  had  brought  nearer  the  time  when  a  demand 
would  arise.    The  value  of  the  estate  had  accordingly  been  increased. 
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The  presence  of  the  Aberdeen  Corporation  Tramways  and  the  Donside 
Suburban  Tramways  might  have  added  to  the  value  of  the  estate ; 
but  the  presence  of  the  railway  station  was  u  much  more  valuable 
asset,  because  the  railway  formed  a  speedier  method  of  transit  to 
and  from  the  town.  (2)  The  conveyance  of  the  land  to  the  rail- 
way company  was  "  expenditure  of  a  capital  nature."  The  expendi- 
ture need  not  be  in  money.  It  need  only  be  capital  expenditure  "  in 
"  the  accountants'  sense  of  the  word"  (Rex  v.  Wraith  [1907],  2  K.  B., 
756),  or  "  an  expenditure  which  would  appear  as  a  debit  when  you  are 
"  dealing  with  assets."  (English  Crown  Spelter  Company,  Limited, 
¥.  Baher  [1908],  99  L.  T.,  353.)  In  any  event  the  conveyance  of  the  land 
was  equivalent  to  a  payment  to  the  company  of  the  value  of  the  land 
conveyed.  If  the  appellants  had  sold  the  land  to  the  railway  company 
and  had  thereafter  contributed  the  price  towards  the  cost  of  the  scheme, 
the  Commissioners  could  not  have  challenged  the  deduction  claimed,  and 
the  appellants  should  not  be  differently  treated  because  they  had  adopted 
the  shorter  and  directer  method  of  transferring  the  land  to  the  company 
free  of  cost.  (3)  The  conveyance  of  the  land  to  the  railway  company  for 
their  station  was  not  a  "  gift."  The  railway  company  became  bound,  in 
accepting  the  land,  to  spend  a  considerable  sum  of  money  in  erecting 
station  buildings,  and  in  diverting  and  widening  the  adjacent  road.  The 
appellants,  in  agreeing  to  hand  over  the  land,  did  so  in  the  expectation 
that  the  joint  acts  of  themselves  and  the  railway  company  would  add  subr 
stantially,  as  they  had  done,  to  the  capital  value  of  the  remainder  of  the 
Woodside  Estate.  It  was  the  value  attributable  to  the  act  of  the  appellants 
which  was  claimed  as  a  deduction. 

Por  .the  respondents  it  was  argned—(l)  That  the  increase  in  the  total  value 
must  be  "  directly  attributable  "  to  the  expenditure,  while  in  the  present 
case  the  enhanced  value  of  the  land  retained  was  due  to  the  public  demand 
for  building  land  in  the  district,  and  not  to  the  gitt  of  the  land  or  the 
erection  of  the  railway  station.  The  demand  by  the  public  was  the  primary 
and  direct  cause  without  which  there  could  be  no  value.  An  access  did 
not  in  normal  circumstances  create  a  value.  It  was  merely  a  means  of 
realising  a  value  which  was  there  beforehand.  The  construction  of  the 
railway  station  could  only  affect  the  value  of  the  land  indirectly.  Further, 
the  existence  of  the  two  tramway  systems,  which  afforded  a  frequent  and 
convenient  means  of  access  to  the  estate,  entirely  neutralised  any  possible 
effect  upon  the  value  of  the  estate  due  to  the  presence  of  fhe  railway  station. 
The  estate  would  not  realise  more  in  the  market  with  the  station  than 
without  it.  (2)  On  the  assumption  that  the  action  of  the  appellants  and 
the  railway  company  between  them  had  directly  enhanced  the  value  of  the 
remaining  land,  such  .additional  value  could  not  be  split  up  between  the  two 
causes.  The  expenditure  by  the  railway  company  could  obviously  not  be 
taken  into  account,  and  it  was  impossible  to  separate  what  was  due  to  the 
railway  company  and  what  was  due  to  the  appellants.  If  the  railway 
company  had  not  made  a  station  aVid  offered  travelling  facilities, 
the  gift  of  the  land  would  have  had  absolutely  no  effect.  The 
value  due  to  the  erection  of  the  station  and  the  value  due  to  the  land  was 
an  unum  quid,  which  was  not  capable  of  being  divided.     (3)  "  Capital 
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"expenditure"  meant  capital  expenditure  of  money.  Words  must  be 
given  their  ordinary  natural  meaning  {InlancL  Betenue  v.  Herbert's 
Trustees  [1913],  A.  C,  326  ;  1913,  S.  C.  (H.  L.),  34)  ;  and  capital  expen- 
diture in  the  ordinary  sense  meant  an  expenditure  of  money.  The 
purpose  of  the  expression  "  expenditure  of  a  capital  nature "  was  to 
confine  the  allowance  to  expenditure  of  capital  as  distinguished  from 
expenditure  of  income  or  maintenance.  Further,  from  a  construction  of 
Section  25  (4)  (c),  it  was  quite  clear  that  "  expenditure  "  did  not  include  a 
"  gift "  of  land.  The  Legislature  had  specifically  dealt  with  the  question, 
and  had  deliberately  confined  the  deduction  to  be  allowed  for  land 
"  gifted  "  to  the  purposes  set  out  in  that  subsection. 

The  Referee,  in  his  award,  decided  that  the  gift  of  the  land  was  an 
"  expenditure  of  a  capital  nature,"  and  that  the  appellants  were  entitled 
to  an  allowance  in  respect  of  the  land  so  gifted. 

In  a  note  to  his  award  he  said  : — 

"  Both  parties  agreed  that  it  would  not  be  necessary  to  consider  the 
"  question  of  value,  as  it  was  not  anticipated  there  would  be  any  difiiculty 
"  in  adjusting  a  figure  in  the  event  of  the  finding  being  in  favour  of  the 
"  appellants. 

"  In  making  the  contribution  which  they  did  towards  the  erection  of  a 
"  station,  the  association  were  looking  to  the  further  development  of  their 
"  estate  as  a  building  subject  and  expecting  a  return  in  increased  value. 
"  The  amount  of  the  increased  value  and  proportion  thereof  due  to  the 
''  conveyance  of  the  land.  I  am  not  asked  to  consider  ;  but  that  the  value 
"  of  the  estate  has  increased  seems  plain.  The  presence  of  a  railway 
' '  station  with  its  more  rapid  means  of,  and  more  extended,  communi- 
"  cation,  is  bound  to  increase  the  value  of  the  property  near  it,  especially 
"  if  near  a  city,  and  it  therefore  follows  that  part  of  the  increased  value 
"  of  the  remaining  land  is  directly  attributable  to  the  conveyance  of  the 
"  land  to  the  railway  company,  as  without  the  land  no  railway  station  could 
"  have  been  erected. 

"  The  capital  of  the  association  is  invested  in  land,  and  if  they  make  a 
' '  contribution  of  land,  they  are,  it  seems  to  me,  spending  part  of  their 
"  capital,  '  which  is  expenditure  of  a  capital  nature.'  On  this  point  the 
"  argument  used  b^  the  appellants  seems  sound,  viz.,  that  if  they  had  sold 
"  the  land  to  the  railway  company,  and  had  thereafter  given  the  price 
"  received  as  a  contribution  to  the  erection  of  the  station,  it  could  not  have 
"  been  maintained  that  such  contribution  was  not  an  'expenditure  of  a 
"  'capital  nature.'  The  adoption  of  the  shorter  method  of  giving  the 
"  land  as  a  contribution  does  not,  I  think,  make  that  contribution  any  the 
"  less  an  expenditure  of  a  capital  nature." 

"  In  the  whole  circumstances  I  am  of  opinion  that  the  association  are 
"  entitled  to  get  a  deduction  from  the  total  value  of  the  remainder  of  the 
"  estate,  of  the  value  attributable  to  the  capital  expenditure  which  they 
"  have  thus  made." 

For  the  appellants  :  Edmonds  &  Ledingham,  Aberdeen. 

For  the  respondents  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before  H.  M.  Cobb,  Esq.,  Referee,  Slsi  March  and  Srd  April,  1914. 

Whidborne's  Executoks  c.  Commissionebs  op  Inland  Revenue. 

Provisional  Valuation — Assessable  Site  Value — Deductions 
FOR  Streets  and  Roads — Value  Attbibutable — Proof  to 
THE  Commissioners — Cost  op  Divesting-  Site — Finance 
(1909-10)  Act,  1910,  s.  25  (4)  (b)  (c)  &  (b). 

This  appeal,  wHch  concerned  12  and  18,  Strickland  Street,  Deptford, 
originally  come  before  the  Referee  in  February,  1912,  when  be  decided 
that  the  full  site  value  of  each  plot  was  £90  instead  of  £78,  and  the  assess- 
able site  value  £51  10s.  instead  of  £62  (Reports  of  Appeals,  part  1,  p.  4). 
On  appeal  to  the  King's  Bench  Division,  the  point  was  raised  on  behalf  of 
the  Commissioners  that  no  "  proof  "  had  been  given  to  the  Commissioners 
of  the  value  attributable  to  the  items  of  deduction  set  out  in  Section  25  (4), 
and  it  was  agreed  that  the  proceedings  should  commence  de  novo  before 
the  Referee,  the  Commissioners  delivering  a  fresh  Form  VII.  in  order  that 
the  appellants  might  furnish  to  them  such  proof  as  they  considered 
necessary  (Repoi-ts  of  Appeals,  part  4,  p.  252).  The  points  therefore 
involved  in  the  present  hearing  were  whether  proof  had  been  given  to  the 
Commissioners  of  the  value  attributable  to  the  items  claimed  under 
Section  25  (4),  and  what  deductions,  if  any,  were  to  be  made  from  the 
agreed  total  value  under  Section  25  (4)  (J),  (c),  and  («),  to  arrive  at 
assessable  site  value. 

Mr.  Allen,  after  formally  taking  the  point  that  the  hearing  was  a  con- 
sultation, and  that  the  Referee  had  no  power  to  hear  evidence,  submitted 
that  "  proof  "  meant  reasonable  proof,  which  an  expert  in  valuation  could 
accept,  that  a  certain  part  of  the  total  value  on  April  30,  1909,  was 
attributable  to  the  things  defined  in  Section  25  (4)  (&)  (ci)  and  (d). 
He  claimed  to  be  entitled  to  lump  25  (4)  (J)  and  25  (4)  (c)  together, 
whereas  the  Commissioners  said  that  each  one  must  be  taken  separately. 
Deductions  under  25  (4)  (e)  had  not  to  be  proved  to  the  Commissionei's, 
but  deductions  under  25  (4)  (J)  and  (o)  had  to  be  proved.  To  give  proof 
the  appellants  had  filled  up  Form  VII.,  and  in  that  form  and  the 
accompanying  correspondence  they  stated  that  £8,000  had  been  spent  on 
St.  John's  Road,  Ravensbourne  Road,  Elverson  Road,  Batsford  Street, 
Strickland  Street,  and  the  sewers  of  Strickland  Street,  and  that  £45  was, 
as  regards  12,  Strickland  Street,  the  value  attributable  under  Section  25 
(4)  (b)  and  (c).  They  also  claimed  that  the  cost  of  divesting  the  site  of 
12,  Strickland  Street  would  be  £35.  At  the  former  hearing  the  Referee 
had  deducted  £38  10s.  under  Section  25  (4)  (J)  and  (c),  and  the  appellants 
would  not  be  dissatisfied  with  the  same  figure.  The  appellants  had  proved 
a  large  value  attributable  to  items  in  25  (4)  (J)  and  (c),  by  Form  VII.,  by 
a  series  of  plans,  by  evidence  and  documents  put  in  at  the  former  hearing. 
On  what  had  been  given  to  the  Commissioners,  the  inference  was  irre- 
sistible that  a  large  value  was  attributable  to  the  things  claimed  ;  any 
competent  valuer  would  have  agreed  that  a  large  part  of  the  total  value 
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was  attributable  to  the  items  in  Section  25  (4)  (V)  and  (c).    The  £45  bore- 
no  relation  to  the  £8,000. 

Theodore  G.  Chambers  thought  that  £45,  or  50  per  cent,  of  the  site- 
value,  was  attributable  to  the  items  specified  in  Section  25  (4)  (J)  and  (c). 
He  had  gone  vei-y  carefully  into  the  process  of  development,  and  produced 
plans  of  the  estate  at  various  dates.  He  arrived  at  £8,000  as  the  amount 
expended  as  follows  :  4,690  feet  of  road  at  9s.  per  foot,  spent  by  the 
owner  in  making  up  the  roads  originally,  £2,100 ;  25*.  per  foot  spent  by 
the  local  authorities  and  charged  on  the  lessees,  the  frontagers,  £5,800 ; 
475  feet  of  sewer  at  6s.  per  foot,  £140 ;  total,  say,  £8,000.  Before  the 
streets  were  made  up  he  valued  the  land  in  question  at  £9  per  plot ;  after 
development  a  ground  rent  of  £2  10s.  was  obtained.  In  his  opinion 
Section  25  (4)  (h)  and  (o)  could  not  be  split  up  into  two  or  three  items,, 
except  in  an  academic  manner.  The  value  attributable  to  the  combined 
causes  could  be  accurately  estimated  from  the  whole  process  of  develop- 
ment. There  was  enough  material  to  estimate  tbe  minimum  amount 
attributable. 

Cross-examined  :  If  only  £2,100  were  to  be  taken  into  account  as 
expenditure  it  would  not  make  any  difference  to  his  figure  of  the  value 
attributable.  Expenditure  by  a  lessee  was  expenditure  by  a  person  in- 
terested in  the  land.  He  did  not  deduce  the  £45  from  the  £8,000  ;  it  was 
taken  as  50  per  cent.  Of  the  full  site  value,  as  a  minimum.  Half  the  final 
retail  value  was  the  utmost  that  the  undeveloped  land  would  fetch  ;  one 
had  to  imagine  it  undeveloped  at  the  present  day.  He  did  not  agree  that,, 
if  Batsford  Street  was  a  market  garden,  Strickland  Street  would  be  as 
valuable  as  it  was.  There  had  been  no  improvement  in  values  in  Strick- 
land Street  since  1885. 

Edwin  Savin  said  that  an  increase  of  100  per  cent,  was  the  least  that 
could  be  put  as  value  attributable  to  roads.  £25  was  a  fair  estimate  of 
the  cost  of  clearing  the  site.  He  did  not  think  it  was  possible  to  split  up- 
the  deductions  under  Section  25  (4)  (J)  and  25  (4)  (c).  Either  subsection 
by  itself  would  achieve  no  object,  and  would  have  very  little  effect  on  the 
value. 

Cross-examined  :  He  did  not  take  the  expenditure  into  account  at  all, 
but  the  condition  of  the  road  had  some  bearing  ;  if  the  roads  were  in  a 
different  condition  all  the  values  would  be  different,  but  the  proportion  of 
value  attributable  would  have  been  the  same.  If  the  road  was  taken  over 
and  completed  by  the  local  authority  the  value  of  the  plot  would  probably 
not  be  greater  than  when  the  road  was  made  up  by  the  owner  and  not  yet 
taken  over. 

A.  V.  Buckland  said  that  it  was  impo.ssible  to  sever  Sections  26  (4)  (J)- 
and  25  (4)  (c)  ;  he  had  tried  to  since  the  passii-|g  of  the  Act,  and  had  not 
succeeded  yet.  He  considered  the  minimum  deduction  under  those  two- 
subsections  to  be  50  per  cent,  of  the  full  site  value.  Frontage  value 
depended  on  the  letting  value  of  a  house,  not  oii  the  cost  of  construction 
of  the  road. 

Eor  the  Commissioners — 

Edgar  Harper,  chief  valuer  under  the  Board  of  Inland  Revenue,  said 
that  £8,000  probably  fairly  represented  the  total  expenditure  on  the  roads. 
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He  did  not  attach  much  importance  to-  that  £8,000  ;  it  was  spent  too  long 
ago.  He  had  considered  how  much  value  remained  of  the  work  done  both 
by  the  owner  and  the  local  authority,  and  he  had  allowed  £16,  viz.,  £1  per 
foot  fi'ontage.  By  any  other  method  one  got  into  inextricable  confusion. 
The  real  measure  of  value  to  12,  Strickland  Street  was  the  cost  of  the 
road  authority's  work,  less  the  amount  used  in  desfroying  and  remaking 
the  owner's  work.  No  value  was  attributable  to  the  mere  act  of  appropria- 
tion in  this  case ;  Section  25  (4)  (e)  was  intended  to  operate  in  cases 
where  appropriation  had  given  access  to  back  land.  He  distinguished 
■clearly  between  25  (4)  (6)  and  25  (4)  (o).  He  had  agreed  £25  as  the 
cost  of  an  dwner  employing  men  to  break  the  house  and  cart  away  the 
materials,  but  the  cost  of  housebreaking  was  always  outweighed  by  the 
sale  of  the  materials  ;  a  housebreaker  would  pay  a  small  sum  for  the  right 
to  demolish  the  house. 

Cross-examined  :  If  all  the  other  houses  except  12,  Strickland  Street 
were  down,  he  would  still  take  £16  as  the  value  attributable.  He  averaged 
the  value  attributable  over  the  frontages  with  flank  frontages  at  a  lower 
rate.  He  allowed  nothing  for  the  value  of  the  land  which  the  owner 
gave  up  for  the  roads.  [It  was  here  agreed  by  the  Commissioners  that 
£8,000  was  spent  on  the  roads  coloured  brown  in  the  plan  and  on  the 
sewer  in  all,  and  by  the  appellants  that  £2,000  was  all  that  was  spent  by 
the  owners,  the  rest  being  spent  by  the  authorities  and  charged  on  the 
frontagere.]  In  1865,  before  the  road  was  taken  over  by  the  local 
authority,  12,  Strickland  Street  was  let  at  a  ground  rent  of  £2  5s. 
If  the  full  site  value  could  be  realised  without  divesting,  the  question  of 
the  housebreaker  did  not  arise. 

Douglas  Young  said  that  no  value  was  attributable  to  appropriation 
under  Section  25  (4)  (e).  When  the  frontage  values  were  secured,  the 
road  values  disappeared  in  them.  Where  there  was  an  obstruction  to 
access,  the  removal  of  that  obsti-uction  would  give  rise  to  a  deduction  for 
appropriation.  Under  Section  25  (4)  (J)  £1  per  foot  was  sufficient  for 
the  roads  as  they  were.  As  he  understood  the  Act,  the  actual  cost  of  the 
roads  in  relation  to  the  frontages  had  to  be  taken.  If  50  per  cent,  was  to 
■be  taken,  it  was  50  per  cent,  of  the  value  in  1867.  Any  rise  in  value  was 
due  to  other  causes  than  road-making.  He  should  expect  a  housebreaker 
to  clear  this  site  without  cost,  probably  to  pay  something. 

Cross-examined  :  He  instanced  a  building  estate  of  40  acres  bought 
at  £300  per  acre.  Road  and  sewer-making,  professional  charges,  and 
interest  on  capital  he  put  at  £14,715  ;  total  cost,  £26,715.  He  estimated 
this  to  realise  after  development  £51,750.  If  no  land  had  been  given  up 
for  roads,  the  commercial  operation  would  have  been  impossible. 

John  Sutcliile,  boroagh  surveyor  of  Deptford,  said  that  the  contract 
for  making  up  Strickland  Street  came  to  £324  19s.  id.,  which  worked 
out  at  7s.  per  foot  run.  The  frontage  of  12,  Strickland  Street  was 
15  feet  10  inches.  He  had  cleared  sites  in  Deptford  lately,  and  estimated 
that  one  would  get  £5  per  house  from  a  housebreaker. 

Mr.  Finlay  said  that  the  present  chiim  was  not  the  same  as  on  the 
former  occasion ,;  it  was  framed  differently,  and  the  amounts  claimed  were 
different.    In  the  particulars  of  works  executed  certain  roads  were  claimed 
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for,  and  those  only.  He  formally  took  the  point  that  there  had  been  no 
proof  to  the  Commissioners,  but  did  not  press  it.  The  main  point  was, 
what  allowances  should  be  made  ;  Subsections  25  (4)  (i)  and  25  (4)  (c) 
were  prima,  facie  separate.  The  reason  why  the  Eeferee  had  heard  so 
much  of  the  impossibility  of  separating  them  was  because  there  really 
was  no  claim  under  Section  25  (4)  (c).  In  buying  a  building  estate  one 
based  the  price  on  the  amount  of  frontages  one  expected  to  get.  No  value 
was  created  by  the  appropriation  of  land  for  roads  in  the  ordinary  normal 
case.  Section  25  (4)  (c)  had  regard  not  to  the  internal  cutting  up  of  an 
estate,  but  to  the  provision  of  means  of  access  to  it.  He  conceded  that 
something  was  to  be  allowed  for  works  executed,  but  what  had  been 
allowed  was  amply  sufficient.  It  was  claimed  that  each  street  was  useful 
to  the  other,  but  each  street  had  been  fully  allowed  for.  Mr.  Chambers 
said  that  his  claim  was  the  same  whether  the  expenditure  to  be  considered 
were  £8,000  or  £2,000 ;  if  that  were  right  there  was  no  value  left  to  be 
attributed  to  the  expenditure  by  the  local  authority,  which  was  exceed- 
ingly startling.  He  submitted  that  the  £5,800  could  not  be  allowed  under 
Section  25  (4)  (5) ;  the  motive  of  the  local  board  would  not  be  to  improve 
the  value  of  the  land  as  building  land,  nor  were  the  local  board  persons 
interested  in  the  land.  The  words  of  the  subsection  contemplated  some- 
thing in  the  nature  of  a  voluntary  payment,  not  a  compulsory  levy.  It 
was  impossible  to  say  that  the  expense  was  incurred  for  the  purpose  of 
improving  the  land  as  building  land  ;  the  lessees  did  not  care  about  that. 
£2,000  was  the  right  amount  from  which  to  start,  and  if  that  was  right, 
£16  was  a  great  deal  too  much  to  allow.  The  complete  divorce  of  cost 
from  value  was  a  fallacy  ;  bne  might  create  value  in  excess  of  or  less  than 
the  expenditure,  but,  apart  from  special  circumstances,  one  expected  to 
create  a  value  bearing  some  relation  to  the  expenditure.  He  did  not 
press  the  point  that  expenditure  by  a  lessee  was  not  by  a  person  interested 
in  the  land.  Even  assuming  that  50  per  cent,  was  allowable  for  roads,  it 
was  50  per  cent,  of  the  value  in  1867,  and  not  in  1909  ;  the  rise  in  value 
from  1867  to  1909  was  not  due  to  the  roads. 

Subsection  25  (4)  (e)  applied  to  cases  where  the  buildings  were  worse 
than  useless,  where  the  land  was  worth  more  with  the  buildings  off  than 
with  them  on.  Here  the  total  value  was  £270,  and  the  site  value  £90, 
and  under  these  circumstances  it  would  not  be  necessary  to  divest  for  the 
purpose  of  realising  the  full  site  value.  Otherwise  every  building  would 
have  to  be  divested,  however  valuable  and  suitable  to  the  site. 

Mr.  Allen,  in  reply,  said  that  Section  25  (4)  (cf)  answered  the  case  of 
the  Commissioners.  Under  that  subsection  one  could  group  a  number  of 
items,  and  there  was  far  more  difference  between  "goodwill"  and  "the 
"  redemption  of  laud  tax  "  than  between  Section  25  (4)  (J)  and  25  (4)  (c). 
Labelling  by  sections  did  not  preclude  one  from  lumping  them  together. 
He  could  not  understand  the  argument  that  if  a  person  already  owned  the 
land  the  value  was  there  already,  and  appropriation  did  not  add  any  value. 
On  Mr,  Young's  illustration,  the  value  was  not  there  till  development  had 
taken  place  ;  before  that  it  was  impossible  to  realise  the  retail  value. 
The  appellants  could  not  put  a  figure  on  the  deduction  under  Section  25 
(4)  (c)  in  this  case,  because  25  (4)  (J)  and  25  (4)  (c)  could  not  be  separated 
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commercially.  What  the  frontages  were  worth  ia  1866  had  nothing  to  do 
with  the  case.  With  regard  to  Section  25  (4)  (e),  full  site  value  was  the 
value  of  the  stripped  site  ;  if  one  got  a  different  figure  than  the  full  site 
value,  one  was  not  realising  the  full  site  value.  These  values  were  purely 
imaginary,  they  were  no  good  to  anyone,  but  were  merely  statutory  con- 
ceptions. Before  the  expenditure  by  the  local  authority  a  ground  rent  of 
£2  5s.  was  obtained^  and  there  was  an  obligation  in  the  leases  on  the 
frontagers  to  pay  for  the  road.  Actual  expenditure  was  not  the  criterion 
of  value  attributable. 

Award : — 

Gross  value,  agreed   ...  ...  ...  ...         £270 

Total  value,  agreed    ...  ...  ...  ...         £270 

That  an  allowance  ought  to  be  made  in  respect  of  works  executed, 
capital  expenditure,  appropriation  of  land  for  streets,  roads,  &c.,  under 
Section  25  (4)  (S)  and  (c),  and  that  the  amount  of  such  deduction  should  be 
£38  10s. 

That  the  deduction  from  total  value  to  arrive  at  assessable  site  value 
should  be  as  follows : — 

Deductions  from  gross  value  to  arrive  at  full  site  value   £180    0 
Deductions  for  works  executed,  &c.,  as  above  ...    £38  10 


Total  deductions  ...  ...  ...  £218  10 

Assessable  site  value      ...  ...  ...    £51  10 

That  no  deduction  should  be  made  under  Section  25  (4)  (e).  It  is 
agreed  between  the  parties  that  costs  should  be  dealt  with  in  the  High 
Court. 


For  the  appellants  :  W.  AUeii,  instructed  by  Lucas  &  Sons. 

r  the  respondents  : 
Revenue. 

[Appeal  pending.] 


For  the  respondents  :  W.  Finlay,  instructed  by  the  Solicitor  of  Inland 
Revenue. 


Before  THOMAS  JoNBS,  ESQ.,  Referee,  April  Wi,  1914. 

Sheffield  and  South  Yorkshire  Navigation  Company 
V.  The  Commissioners  of  Inland  Revenue. 

Increment  Value  Duty— Minerals— Mining  Lease  foe  Teem  of 
LESS  than  Fouetebn  Years^Liability  to  Duty — Finance 
(1909-10)  Act,  1910,  SS.  1,  22,  23. 

This  appeal  raised  the  question  of  the  liability  of  minerals  worked 
under  a  mining  lease  to  pay  annual  increment  value  duty,  and  the  point  in 
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issue  was  whether  the  exemption  in  Section  1  (a),  which  exempts  from 
duty  leases  for  a  period  not  exceeding  fourteen  years,  applied  to  mining 
leases.  The  facts  and  arguments  of  the  case  appear  sufficiently  from  the 
following 

Award:  In  pursuance  of  the  reference  (dated  March  11,  1914)  of 
the  aboTe-mentioned  appeal,  the  parties  attended  at  my  office,  No.  5, 
Little  George  Street,  Westminster,  S.W.,  on  the  6th  inst.,  the  appellants 
being  represented  by  Mr.  Gerald  Sturt,  of  the  firm  of  Messrs.  Johnson, 
Weatherall  &  Sturt,  7,  King's  Bench  Walk,  Temple,  E.G.,  and  the 
Commissioners  by  Mr.  J.  H.  Shaw. 

No  evidence  was  tendered  ;  the  appeal  being  argued  by  Mr.  Sturt  for 
the  appellants ;  and  by  Mr.  Shaw  for  the  Commissioners. 

The  appeal  is  against  the  assessment  of  annual  increment  value  duty 
under  Part  I.  of  the  Finance  (1909-10)  Act,  1910. 

And  the  gi'ounds  of  appeal  are  :  As  the  term  of  the  lease  is  for  ten 
years  only,  it  is  claimed  that  the  lease  comes  within  the  exception  con- 
tained in  Section  1  (a)  of  the  Finance  (1909-10)  Act,  1910. 

The  lease  referred  to  is  a  mining  lease,  dated  December  23,  1909,  from 
the  Sheifield  and  South  Yorkshire  Nayigatiou  Company  to  the  Denaby  and 
Cadeby  Main  Collieries,  Limited,  and  the  parcels  are  "  all  that  seam  of 
"  coal  commonly  called  the  Barnsley  Seam,  lying  under  all  those  several 
"  freehold  pieces  or  parcels  of  land  situate  in  the  parish  of  Mexborough, 
"  in  the  county  of  York,  containing  3  acres  3  roods  and  32  perches,  or 
"  thereabouts,  and  an  adjoining  strip  of  land  comprising  24  perches.''  The 
minerals  underlie  the  Mexborough  Canal. 

The  term  is- ten  years  from  Januaiy  1,  1910,  determinable  as  therein- 
after mentioned. 

The  minimum  rent  is  £100  per  annum,  merging  into  an  acreage  rent 
of  £200  per  acre,  with  a  provision  that  all  the  rents  reserved  shall  cease  to 
be  payable  when  the  whole  of  the  said  seam  of  coal  thereby  demised  has 
been  paid  for  by  the  lessees  at  the  rate  aforesaid. 

There  is  a  proviso  in  the  last  part  of  the  lease  as  follows  : — 

"  Provided  always  and  it  is  hereby  agreed  and  declared  that  notwith- 
"  standing  this  lease  shall  have  become  ended  or  determined  by  effluxion 
"  of  time,  or  shall  have  been  determined  by  notice  given  by  the  lessees 
"  under  the  powers  hereinbefore  contained,  the  lessees  shall  be  entitled 
"  without  further  payment,  for  a  period  of  ten  years  after  the  expiration 
"  of  the  said  term  of  ten  years,  hereby  granted,  to  maintain  and  use  all 
"  roads  and  drifts  constructed  by  the  lessees  under  the  said  lauds  for  the 
"  purpose  of  enabling  the  lessees  to  work  out  the  contiguous  coal  forming 
"  part  of  the  Barnsley  Seam  demised  to  the  lessees." 

It  was  agreed  that  if  increment  value  duty  is  found  to  be  chargeable 
upon  the  lease,  the  figures  of  value  assessed  thereon  are  not  objected  to  by 
the  appellants. 

For  the  appellants  Mr.  Sturt  claimed  ; — 

1.  That  Part  L  of  the  Finance  (1909-10)  Act,  1910,  covering  Sections 
1  to  42  inclusive,  all  relates  to  increment  value  duty  and  land  values 
generally  ;  that  all  the  sections  are  interdependent,  and  must  be  considered 
as  a  whole. 
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2.  That  increment  value  duty  is  only  created  and  becomes  chargeable 
under  Part  I.,  Section  1,  of  the  said  Act. 

3.  That  by  Section  1  (a)  no  increment  value  duty  is  chargeable  on  the 
mining  lease  in  question,  on  the  ground  that  the  grant,  "  in  pursuance  of 
"  any  contract  made  after  the  commencement  of  this  Act,  of  any  lease  (not 
"  being  a  lease  for  a  term  of  years  not  exceeding  fourteen  years)  of  the 
"  land,"  brings  this  lease  within  the  exemption  set  out  in  the  said 
Section  1  («)■ 

4.  That  while  by  Section  41,  paragraph  1  ("Definitions  "  of  the  Act), 
the  expression  '•  land  "  does  not  include  any  incorporeal  hereditament 
issuing  or  granted  out  of  the  land,  by  inference  it  included  all  else,  and 
therefore  governed  a  lease  of  minerals. 

5.  That  Section  22  (3)  implies  that  increment  value  duty  under  a 
mining  lease  is  only  to  be  paid  "  where  that  duty  is  chargeable,"  and 
therefore  contemplated  the  exception  defined  in  Section  1  (a),  and  that 
these  words  clearly  imply  that  no  duty  is  chargeable  on  a  mining  lease 
which  does  not  exceed  a  term  of  fourteen  years. 

For  the  Commissioners  Mr.  Shaw  agreed  : — 

That  Part  I.  of  the  Finance  (1909-10)  Act,  1910,  must  be  accepted  as  a 
whole  ;  but  that  the  expression  "  increment  value  duty,"  as  applied  to 
land,  under  Section  1,  is  not  the  same  as  the  increment  value  duty  when 
applied  to  minerals,  under  Sections  20  to  25  inclusive,  more  especially 
under  Section  22  (1),  and  that  Section  1  only  governs  Section  22  in  so  far 
as  it  is  not  in  conflict  with  the  method  of  arriving  at  increment  valus  duty 
on  "  minerals,"  which  is  to  be  ascertained  in  a  different  manner  to  that 
upon  "  land." 

That  the  term  "  mining  lease  "  in  Section  22  has  not  the  same  meaning 
as  the  term  "  lease  "  in  Section  1  (a). 

That  the  method  of  arriving  at  increment  value  duty  on  minerals  is 
necessarily  different  to  that  adopted  for  findina;  increment  value  duty  on 
the  surface  ;  as,  in  the  one  case,  the  subject-matter  is  a  more  or  less 
rapidly  wasting  one,  and  may  entirely  disappear  in  a  conple  of  years,  or  by 
the  time  the  lease  terminated  ;  whereas  the  surface  always  remains,  and  is 
not  a  wasting  hereditament.  Therefore  there  was  no  reason  for  restricting 
the  term  of  a  mining  lease  to  a  minimum  term  of  fourteen  years  for  the 
purpose  of  conferring  exemption. 

That  Section  22  (1)  implies  that  increment  value  duty  should  be 
charged  on  all  occasions  "  as  a  duty  annually  in  manner  provided  by  this 
"  Act." 

That  the  Legislature  intended  that  increment  value  duty  on  minerals 
should  accrue  on  an  entirely  different  basis  to  that  upon  land  qua  land  ; 
and  that  the  exemption  of  the  fourteen  years"  period  does  not  operate  in 
the  case  of  a  mining  lease,  as  the  inherent  conditions  are  so  different  from 
those  governing  a  surface  lease. 

That  whatever  the  period  of  a  mining  lease,  if  granted  after  the 
Finance  Act,  1910,  came  into  operation,  increment  value  duty  should  be 
paid  upon  it,  and  that  there  should  be  no  exemption  in  any  event. 

The  queslion  appears  to  me  to  be  one  for  the  decision  of  the  High 
Court  as  to  the  interpretation  to  be  placed  upon  the  increment  value  duty 
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clauses  of  i'art  I.  of  the  Finance  (1909-10)  Act,  1910,  and  their  application 
to  mining  leases  for  periods  not  exceeding  fourteen  years. 

I  have  carefully  read  through  the  various  sections  of  Part.  I.  of  the 
said  Act,  and  would  call  attention  to  the  wording  and  bearing  of — 

Section  1  (a)  ; 

Section  4  (1),  (2)  ; 

Section  22  (1),  (2),  (3)  ; 

•Section  23  (2),  (4)  ; 

Section  24,  "Expression  "  No.  3  ; 

Section  41,  "Expression  "  Nos.  1,  3,  and  6  ; 

and  to  the  definition  of  the  word  "  rent "  in  the  preliminary  part  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  Clause  2,  Section  9 
(relating  to  leases),  where  "  rent "  is  defined  as  follows  :  "  Yearly  or  other 
"  rent,  toll,  duty,  royalty,  or  other  reservation  by  the  acre,  the  ton,  or 
"  otherwise." 

Having  well  considered  the  arguments  and  the  points  raised  therein 
and  thereon,  my  decision  is  : — 

That  the  exemption  claimed  by  the  appellants  under  Section  1  (a) 
applies  to  a  mining  lease,  "not  being  a  lease  for  a  term  of  years  not 
"  exceeding  fourteen  years"  ;  that  the  lease  in  question  being  for  a  term 
of  ten  years  from  January  1,  1910,  comes  within  the  exemption  set  out  in 
the  said  subsection,  and  that  no  increment  value  duty  is  payable  in  respect 
thereof. 

I  do  not  consider  the  proviso  in  the  said  lease  set  out  on  page  2  of  this 
decision  is,  in  effect,  an  extension  of  the  said  lease  for  a  further  term  of 
ten  years,  as  no  royalty,  rent,  or  wayleave  is  payable  therefor  ;  and  there- 
fore it  does  not  come  within  Section  41  (paragraph  5)  of  the  Finance  Act, 
which  defines  that  :  "The  term  of  the  lease  shall,  where  the  lease  contains 
"  an  obligation  to  renew  the  lease,  be  deemed  to  include  the  period  for 
"  which  the  lease  may  be  renewed." 

For  the  appellants  :  Gerald  Sturt  (Johnson,  Weatherall  &  Sturt). 

For  the  respondents  :  J.  H.   Shaw,  of  the  Solicitor's  Department,  Inland 
Eevenue. 


Before  J.  D.  Wallis,  Esq.,  Referee,  2Sth  April,  1914. 

H.  H0GHES  I .  The  Commissioners  of  Inland 'Revenue. 

Provisional  Valuation— Total  Value— Special  Purchaser- 
Finance  (1909-10)  Act,  1910,  s.  25. 

Mr.  Graham  said  that  the  appeal  was  against  a  provisional  valuation  of 
the  Wyddfyd  Estate,  20a.  Ir.  ISp.  in  extent,  on  the  Great  Orme,  Llandudno, 
on  the  ground  that  the  total  value  was  insufficient.  The  gross  value  in  the 
provisioniil  valuation  was  put  at  £3,032,  which,  after  an  agreed  deduction 
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of  £32  for  tithe  rent-charge,  left  an  original  total  value  of  £3,000,  the 
assessable  site  value  being  the  same.  That  total  value  was  insufficient, 
and  should  be  increased  to  £5,000.  It  was  a  matter  of  considerablie 
importance,  because  on  July  11,  1911,  two  years  before  the  provisional 
valuation  was  made,  the  property  was  sold  to  the  Llandudno  Urban 
Council  for  £5,000.  If  the  provisional  valuation  was  allowed  to  stand 
there  appeared  !it  once  an  increment  of  £2,000,  with  a  resulting  claim  of 
£100  for  duty.  In  view  of  local  conditions,  the  rise  in  the  district  could 
not  possibly  show  any  such  increment  in  the  time,  and  the  original  total 
value  was  absurd  on  the  face  of  it.  The  property  was  situated  next  to 
a  piece  of  land  belonging  to  Lord  Mostyn,  which  was  adjacent  to  the 
"  Happy  Valley,"  owned  by  the  council.  Lord  Mostyn  had  recently 
given  the  council  control  of  his  piece  of  land.  Ifor  many  years  the  public 
had  rights  of  way  up  the  mountain,  and  the  council  considered  it  essential, 
for  the  preservation  of  the  amenities  of  the  "  Happy  Valley,"  to  have 
control  of  as  much  of  the  hill,  known  as  Pen  Dinas,  as  possible.  They 
were  already  laying  out  Lord  Mostyn's  land  as  an  extension  of  the 
"  Happy  Valley." 

The  property  was  important  from  an  archseological  point  of  view,  an 
old  castle  there  being  most  interesting  to  visitors.  It  was  an  important 
purchase,  and  that  induced  the  council  to  give  £5,000.  T  he  council  was 
a  prospective  purchaser  of  the  land  oa  April  30,  1909,  and  quite  prepared 
to  give  £5,000  on  that  date,  as  was  paid  two  years  later.  He  contended 
that  the  district  valuer  had  wrongly  interpreted  the  words  "open  market,'' 
as  he  had  left  out  every  possible  purchaser,  or,  at  all  events,  had  insufficiently 
considered  the  possibility  of  the  council  purchasing.  He  ought  in  his 
valuation  to  have  taken  notice  of  the  fact  that  in  1911  the  council  bought 
the  land  for  £5,000.  That  that  was  the  way  in  which  Section  25  had  to 
be  construed  was  shown  by  the  decision  in  Tlie  Commissioners  of  Inland 
Revenue  v.  Buclianan  and  otliers.  According  to  that  case,  the  Referee 
was  bound  to  take  into  consideration  what  the  council  had  given  for  the 
land,  because  matters  were  in  the  same  position  in  1909  as  in  1911. 
Scrutton,  J.,  had  held  that  he  could  not  exclude  from  the  open  market  the 
principal  buyer,  though  for  particular  reasons  he  would  pay  a  higher  price 
than  other  people.  Therefore,  the  council  could  not  be  excluded  from 
consideration,  although  it  might  be  taken  that  they  required  the  land  for 
sentimental  reasons  for  the  purpose  of  improving  the  town.  The  evidence 
would  show  that  since  1909  property  in  the  district  had  not  increased  in 
value. 

John  Owen  said  he  had  been  a  builder  in  Llandudno  for  thirty-five 
years,  an  alderman  of  the  county  council  for  twelve  years,  and  a  member 
of  the  Llandudno  Council  for  seventeen  years.  Before  1909  he  knew  the 
council  were  determined  to  purchase  the  appellant's  land  at  some  future 
date,  and  he  told  Mr.  Thomas  about  it  several  times.  When  the  council 
purchased  the  land  in  1911  for  £5,000  he  considered  it  was  worth  that 
to  them  for  the  special  reasons  mentioned,  and  if  it  was  worth  that  to 
them  in  1911  it  was  equally  worth  it  in  1909,  There  had  not  been  any 
increase  in  the  value  of  land  for  development  during  those  years. 

Cross-examined  :  The  land  from  the  point  of  view  of  a  building  estate, 
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and  compared  wiih  other  land  in  the  neighbourhood,  was  worth  between 
£4,500  and  £5,000  in  1909.  A  good  deal  of  the  land  could  not  be  built 
on  to  any  extent.  About  6  acres  could  be  built  on,  i  of  which  would 
be  worth  3g.  a  yard,  and  the  remainder  2s.  a  yard.  His  value  of  £5,000 
included  the  cost  of  roads  and  drainage.  lie  knew  of  other  land  that  had 
sold  at  3s.  per  yard. 

Rev.  J.  S.  James  gave  evidence  as  to  the  interest  of  the  ruins  on  Pen 
Dinas.  It  was  important  that  the  rains  should  be  in  the  possession  of  the 
local  authority  and  open  to  the  public. 

Thomas  B.  Farrington  said  that  there  were  no  local  conditions  ruling  on 
Great  Orme  to  make  property  more  valuable  in  1911  than  in  1909,  and  if 
the  land  in  question  was  worth  £5,000  to  the  council  in  1911,  it  was  equally 
worth  it  in  1909. 

Cross-examined  :  He  had  been  asked  whether  £1,500  was  a  fair  offer 
for  the  land,  and  in  an  affidavit  he  expressed  the  opinion  that  in  February, 
1911,  that  was  a  good  price  for  it.  He  had  heard  that  the  property  was 
bought  by  Mr.  Thomas  in  1892  for  £1,250.  In  November,  1910,  he  died, 
and  an  application  was  made  for  the  estate  to  be  wound  up  in  the  Chancery 
Division.  In  May,  1911,  there  was  a  provisional  sale  of  the  land  to  Mr.  G. 
James  for  £1,800,  and  about  that  time  the  council  offered  Mr.  James 
£2,500  for  it.  Four  valuers  inspected  it,  and  they  all  valued  the  land  at 
less  than  £3,000.  In  his  opinion  the  fact  that  the  council  had  eventually 
given  £5,000  showed  the  value  of  the  land.  The  value  of  a  thing  was  the 
price  obtained  for  it.     This  was  a  very  special  case. 

By  the  Referee  :  It  had  never  occurred  to  him  that  the  council  might 
be  the  purchasers. 

F.  J.  Sarson  said  he  had  been  a  member  of  the  council  for  over  twenty 
years,  and  was  its  present  chairman.  He  considered  that  the  council  were 
quite  justified  in  giving  £5,000  for  the  land. 

Cross-examined  :  He  was  a  member  of  the  council  in  1907  when  they 
negotiated  with  Mr.  James  for  the  land  at  £2,500.  Mr.  James  told  them 
he  would  not  sell  under  £3,000,  and  the  committee  asked  for  an  option  to 
purchase  at  that  sum  until  they  got  the  authority  of  the  full  council. 
Mr.  James  withdrew  his  offer,  and  the  council  got  the  provisional  contract 
of  sale  cancelled  in  the  High  Court,  Warrington,  J.,  directing  that  the 
property  should  be  put  up  to  auction,  and  that  the  council  should  start  the 
bidding  at  £2,800.  Finally,  the  property  was  bought  for  £5,000,  after 
negotiations. 

A.  Hewitt  said  that  in  1911  he  was  consulted  as  to  the  value  of  the 
estate,  and  he  valued  it  at  £2,800,  but  he  did  not  put  any  extra  value 
because  the  council  were  the  prospective  purchasers.  He  valued  it  fi'om  a 
building  point  of  view. 

Alfred  Conolly,  town  clerk  of  Llandudno,  said  that  about  1904 
Mr.  Thomas  told  him  he  had  had  a  good  offer  to  sell  the  land  for  the 
erection  of  an  Eiffel  tower.  The  council  were  justified  in  giving  £5,000 
for  the  property  for  the  extension  of  the  "  Happy  Valley,"  which  was  a 
valuable  asset  to  the  town. 

Cross-examined  :  If  the  amenities  of  the  "  Happy  Valley "  were 
destroyed,  the  town  would  lose  XIO.OOO  to  .C15,000.     The  council  offered 
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£3,000,  but  were  gradually  forced  up  to  £5,000  to  avoid  the  risk  of  the 
intervention  of  a  syndicate. 
For  the  Commissioners — 

D.  T.  Davies,  superintending  valuer  for  Wales,  said  that  when 
Mr.  Thomas  died,  his  solicitors,  for  the  purpose  of  estate  duty,  gave  the 
principal  value  of  the  property  as  £875.  After  the  sale  to  the  council  a 
corrected  affidavit  was  filed,  showing  a  principal  value  of  £5,000.  In 
valuing  the  property  at  £3,000  he  took  into  consideration  that  the  council 
was  probably  in  the  market  as  a  purchaser  in  1909.  The  difficulties  as  to 
access  to  the  land  and  the  drainage  were  considerable.  The  figure  of  3s.  a 
yard  for  building  purposes  was  a  fair  offer,  subject  to  the  owner  making  the 
roads.     The  estate  would  take  ten  or  twelve  years  to  develop. 

E.  E.  Bone  gave  evidence  of  the  withdrawal  of  the  offer  of  Mr.  James 
to  sell  the  land  to  the  council  for  £3,000,  and  the  subsequent  legal 
proceedings. 

J.  M.  Porter  considered  that  the  value  of  the  land  was  £2,800,  and  no 
seller  could  possibly  expect  to  get  more  than  £3,000. 

Mr.  Shaw  said  the  whole  point  in  the  case  was  what  significance  the 
Eeferee  would  attach  to  the  words  of  Section  25.  It  was  clear  from  the 
evidence  that  every  surveyor  of  experience  who  had  inspected  the  estate 
for  the  purpose  of  making  a  valuation  had  come  to  the  conclusion  that  the 
value  of  the  property,  using  the  term  in  the  sense  that  a  surveyor 
and  valuer  used  it,  was  not  more  than  £3,000.  That  being  so, 
how  far  was  the  Referee  going  to  be  influenced  in  his  opinion  of  the 
value  of  the  property  in  1909  by  the  fact  that  a  purchaser  was  found  in 
1911  to  give  £5,000  ?  It  was  not  an  ordinary  sale  ;  there  were  very 
special  circumstances  about  it.  The  council  approached  the  vendor  in 
a  very  unusual  way.  It  had  been  suggested  that  if  a  man  was  willing 
to  give  a  certain  sum  for  a  property  that  must  be  the  value,  because  it  was 
the  value  to  him.  That  argument  could  be  pressed  very  far.  If  a  man  in 
the  street  saw  a  hawker  selling  what  he  called  gold  rings,  and  bought  one 
for  25s.,  and  on  arriving  home  found  that  the  ring  was  made  of  copper 
gilt,  could  it  be  said  that  the  value  6f  the  ring  to  the  man  was  25s.  because 
he  gave  that  amount  ?  That  was  the  inference  drawn  by  the  appellant  in 
this  case. 

Amard : — 

(1)  That  the  property  was  purchased  by  the  Llandudno  Urban  District 
Council  in  July,  1911,  for  the  sum  of  £5,000. 

(2')  That  there  was  no  increase  in  the  value  of  the  property  between 
April  30,  1909,  and  July,  1911. 

(3)  That  the  property  was  particularly  valuable  to  the  urban  district 
council  for  the  purpose  of  preserving  and  protecting  the  amenities 
of  the  town,  and  that  this  fact  had  an  influence  on  the  value  in 
the  open  market. 

(4)  I  accordingly  find  for  the  appellant,  as  follows  :  Gross  value  and 
full  site  value,  £5,000 ;  total  value  and  assessable  site  value, 
£4,948. 
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(5)  Tbe  costs  incurred  by  tbe  appellant  to  be  paid  by  the  Commis- 
sioners. 
For  the  appellant  :  A.  Graham,   instructed  by   Johnson  &  Chamberlain, 

Llandudno. 
For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 

Revenue. 


Before  J.  M.  Claek,  Esq.,  Referee,  I2th  and  \Zth  May,  19U. 

Walter  Moeeison  r.  The  Commissioneks  op  Inland  Revenue. 

Peovisional  Valuation  —  Agkicultueal  Land  —  Full  Site 
Value  —  Deductions  —  Heathee  —  Stone  Walls  —  Finance 
(1909-10)  Act,  1910,  s.  25. 

Mr.  Dickens  said  that  the  Referee  would  not  be  troubled  as  to  gross  or 
total  value ;  the  one  question  was,  What  was  the  market  value  of  the 
divested  site  ?  Scrutton,  J.,  in  Smyth  v.  The  Commissioners  of  Inland 
Revenue,  had  decided  that  bare  site  meant  what  it  said.  This  was  a  faim 
laid  out  for  agriculture,  and  with  a  sporting  value  attached  to  it.  In 
dealing  with  a  high  moorland  farm,  with  a  good  deal  of  heather  and 
grass,  what  was  to  be  divested  ?  [Mr.  Kingdon  here  admitted,  for  the 
purposes  of  the  hearing  before  the  Referee,  that  the  judgment  in  Smyth  v. 
The  Commissioners  applied  to  heather.]  It  was  to  be  divested  of  houses, 
heather,  and  grass.  The  dispute  was  whether  the  stone  walls,  of  which 
there  were  eleven  miles,  were  to  be  divested.  The  farm  was  one  of  2,156 
acres,  of  which  about  220  acres  were  pasture  and  meadow,  the  rest  being 
rough  pasture,  white  land,  and  a  considerable  amount  of  heather.  The 
gross  value  was  agreed  at  £7,660,  and  the  total  value  at  £7,400.  The 
assessable  site  value  had  no  complications,  as  the  only  deduction  was  the 
difference  between  gross  and  full  site  value.  It  had  been  decided  by 
Scrutton,  J.,  that  sporting  value  ought  not  to  be  included  in  agricultural 
value,  so  the  sporting  value  had  been  agreed  at  £2,100.  The  Commissioners 
put  the  difference  at  £950,  making  the  full  site  value  £6,710,  which  was  a 
ridiculous  figure.  When  the  heather  was  gone,  the  land  would  be  equally 
useless  for  agriculture  or  sporting.  The  character  and  lie  of  the  land  were 
all  important  v/hen  considering  the  effect  of  the  absence  of  heather.  The 
highest  point  was  2,230  and  the  lowest  1 ,200  feet  above  sea  level,  and  the 
greater  part  lay  between  1,,B00  and  1,400  feet ;  there  were  steep  slopes  with 
limestone  rocks  rising  above  the  surface.  The  stone  walls  were  built  for 
an  indispensable  purpose  in  this  part  of  the  country,  namely,  for  shelter. 
He  submitted  that  the  walls  were  buildings  within  the  meaning  of  Section  25. 
{LoTig  Eaton  Recreation  Grounds  Company  v.  Midland  Railway  [1912], 
2  K.  B.,  674  ;  Lavy  t.  London  Covnty  Council  [1895],  2  Q.  B.,  577.) 
Having  regard  to  their  nature  and  user,  the  farm  could  not  be  used  with- 
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out  them.  Gross  value  must  include  walls,  and  if  heather  and  grass  were 
to  be  stripped,  a  fortiori  indispensable  things  like  walls  must  be  divested. 
The  heather  and  grass  held  the  land  in  its  place,  held  the  otherwise 
shifting  soil  together  ;  when  they  were  gone  the  rain  and  the  snow  would 
wash  the  land  away  into  the  hollows.  A  buyer  of  the  divested  site  would 
have  to  spend  on  buildings  alone  between  £2,500  and  £3,000,  and  would 
have  to  build  25,500  yards  of  wall  at  3s.  per  yai-d  run.  No  farmer  would 
touch  it.  Besides,  if  there  were  no  heather  he  would  get  no  return  for  12 
■or  15  years,  and  possibly  not  then.  No  man  would  make  a  bid  when  he 
could  see  fully  equipped  farms  close  by,  and  the  site  value  would  be  nil. 
There  was  a  road  running  through  the  land,  which  drawings  showed  to  be 
a  structure,  but,  if  there  was  nothing  else  there,  it  did  not  matter  whether 
there  was  a  road  or  not.  Even  if  the  walls  were  left,  the  land  would  be 
worth  nothing  divested  of  heather  and  grass. 

Ernest  Watsou  said  that  in  May,  1913,  he  inspected  the  farm  to  check 
the  provisional  valuations.  There  was  not  more  accommodation  than 
necessary.  The  buildings  would  cost  about  £2,400.  There  were  about  11 
miles  of  walls.  The  object  of  building  the  walls  was  to  shelter  sheep.  If 
they  were  only  for  division  wire  fences  would  have  been  sufficient.  If 
everything  was  taken  away  from  the  farm,  leaving  the  bare  land,  there 
would  be  practically  no  value  in  it.  It  might  be  possible  to  get  a  speculator 
to  give  a  few  hundred  pounds.    A  farmer  would  not  buy  it. 

Cross-examined  :  He  did  not  know  of  any  farms  in  the  neighbourhood 
that  were  used  for  sheep  without  walls.  If  the  land  was  not  divested  of 
the  grass  and  heather,  but  was  divested  of  the  walls  and  buildings,  the 
value  would  be  £8,350.  In  that  figure  he  did  not  contemplate  the  walls 
■would  be  put  up  again.  His  low  figure  was  accounted  for  by  the  fact  that 
the  land  would  have  to  be  farmed  in  a  totally  different  way. 

H.  Trustram  Eve  said  he  viewed  the  property  on  March  27,  1914. 
Divested  of  everything,  the  land  was  not  a  market  proposition.  At  mid- 
night on  April  29,  1909,  it  would  be  occupied  by  the  farmer,  his  family, 
labourers,  and  cattle,  and  he  was  instructed  to  imagine  that  all  the  build- 
ings were  lifted  up  and  gone  for  ever.  Under  the  conditions  of  divest- 
ment he  had  to  assume,  all  the  human  beings  and  stock  would  disappear. 
There  would  be  no  way  of  physically  farming  the  land,  and  no  cattle  to 
make  manure,  which  was  of  tremendous  importance  to  the  grass,  which 
must  be  manured  every  other  year.  It  would  cease  to  appeal  to  anyone  to 
occupy  for  the  purpose  of  agriculture.  He  could  not  see  how  they  were 
to  get  it  back  again.  The  bottom  land  was  good  deep  soil,  and  parts  conld 
be  got  back  to  grass  with  great  care.  If  the  land  above  began  to  scour 
and  wash  down  it  would  cover  up  the  land  below.  From  an  agricultural 
point  of  view  he  could  not  see  how  the  land  could  be  brought  back  to 
farming.  Sufficient  buildings  could  not  be  erected  for  £950.  To  farm 
the  land  properly  it  would  be  necessary  to  have  very  thick  farm  buildings 
to  keep  the  wind  out.  It  was  also  essential  to  have  walls  for  shelter  for 
the  sheep.  It  was  impossible  to  lamb  without  buildings,  and  the  present 
buildings  were  not  in  excess  of  requirements.  Assuming  everything  on 
the  land  was  gone,  he  believed  someone  might  give  £500  for  the  joy  of 
possessing  a  full  site  proposition. 
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Cross-examined:  He  had  not  considered  the  aspect  of  the  case  unless 
the  grass  and  the  heather  were  divested. 

Eichard  Lodge,  the  tenant  of  the  farm,  said  that  the  walls  were  abso- 
lutely essential  for  shelter  for  sheep  and  cattle,  and  without  them  he  would 
not  have  the  farm  at  any  price. 

John  Maughan  said  the  walls  were  substantially  built,  and  absolutely 
necessary  for  farming.  If  the  land  was  divested  of  everything  it  would 
be  worth  a  very  nominal  figure;  with  the  walls  it  would  be  worth  a  little 
more.  He  had  not  considered  the  alternative  value  of  the  farm  with  the 
grass  and  heather  on  it.    He  saw  no  alternative  to  the  walls. 

By  the  Referee:  The  difference  between  the  value  of  the  farm  divested 
of  everything  and  the  farm  divested  with  the  walls  remaining  would  be 
£50. 

C.  Barton  said  that  if  the  land  was  divested,  the  grass  and  heather 
would  not  grow  again  mider  any  circumstances.  He  would  give  £100  for 
the  farm  divested  of  everything,  and  in  all  probability  he  would  not  see 
his  money  again.  If  the  walls  remained  the  speculator  might  give  another 
£100.  He  lived  within  seven  miles  of  the  farm,  and  he  did  not  know  of 
any  moor  in  the  neighbourhood  that  was  not  surrounded  by  a  wall.  To 
put  up  a  wire  fence  would  mean  death  to  the  sporting  value.  Wire  was 
put  up  on  one  moor,  with  the  result  that  300  grouse  were  killed. 

F.  B.  Punchard  said  the  farm  divested  of  everything  would  not  be 
worth  anything.  Walls  were  absolutely  necessary.  If  a  speculator  asked 
him  what  it  was  worth,  he  would  reply,  "  Don't  give  more  than  £500." 
With  the  walls  remaining  on  the  divested  site  it  would  be  worth  a  little 
more,  but  they  would  tumble  down  unless  they  were  attended  to. 

Mr.  Kingdon  said  that  the  only  question  was  whether  the  walls,  used 
for  boundary,  division,  or  agriculture,  were  buildings.  He  had  hoped  to 
get  alternative  values  with  various  divestments,  but  he  could  not  insist  on 
their  being  found.  That  course  would  have  been  convenient,  as  otherwise 
there  was  no  excuse  for  coming  before  the  Referee  on  a  point  which 
admitted  of  no  argument.  If  this  farm  was  to  be  stiipped,  how  could  it 
be  valued  by  any  one  ?  It  was  quite  impossible  to  say  who  would  buy  or 
on  what  basis '  the  price  would  be  fixed  ;  it  would  not  be  a  marketable 
commodity  at  all.  If  the  price  varied  from  £50  to  £500  without  the 
walls,  it  was  quite  impossible  to  say  what  would  be  given  with  the  walls 
on.  He  would  have  been  prepared  to  justify  the  difEerence  of  £960,  but 
not  on  the  ground  that  the  same  buildings  could  have  been  put  up.  Other 
methods  of  user  would  be  open  to  the  purchaser.  Sections  25  (2)  and 
25  (4)  (i)  showed  the  fallacy  of  the  idea  that  everything  conferred  by 
man  was  to  come  ofE ;  if  the  value  produced  was  only  agricnltm-al  value, 
the  expenditure  was  not  to  come  off  ;  and  the  value  of  heather  was  not 
conferred  by  man,  so  that  the  Act  appeared  to  result  in  the  divestment  of 
something  conferred  by  nature.  Sections  7,  14  (2),  and  17  (2)  protected 
agricultural  land  from  payment  of  duty,  and  if  agricultural  land  was  not 
taxed,  one  would  not  expect  to  find  ingredients  in  agricultural  value  taken 
off.  These  walls  were  not  buildings  in  the  ordinary  sense  of  the  word. 
A  carriage  or  a  boat,  though  spoken  of  as  "  built,"  were  not  "  buildings  "  ; 
the  verb  "  build  "  had  a  wide  use,  but  the  noun  "building"  had  not.    The 
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New  English  Dictionary  defined  "  building  "  as  "  a  structure  in  the  nature 
"  of  a  house,  built  where  it  is  to  stand."  Was  it  conceivable  that  under 
the  Agricultural  Rates  Act  these  walls  were  "  buildings "  and  on  their 
value  the  higher  rate  should  be  paid  ?  He  cited  Moir  v.  Williams  (1892), 
1  Q.  B.,  264  ;  Beg.  v.  Overseers  of  Neath,  L.  R.,  6  Q.  B.,  707  ;  B.  v. 
Gregory,  5  B.  and  A.,  561  ;  Bowes  v.  Zan:,  L.  R.,  9  Eq.,  636  ;  Brown  v. 
Local  Board  of  Holyhead,  7  T.  L.  R.,  332  ;  Bllis  v.  Plumstead  Board 
of  Worhs,  68  L.  T.,  291.  He  did  not  rely  very  much  on  the  cases,  but  the 
dicta  showed  that  the  word  did  not  apply  to  such  things  as  these  walls. 
Scrutton,  J.,  in  Waite  v.  Tlie  CoTwmissioners  of  Inland  Revenue,  said  that 
the  use  of  the  word  "  structure "  somewhat  narrowed  the  meaning  of 
"  building."  He  should  not  deny  that  the  walls  were  "  structures,"  but 
they  were  not  used  in  connection  with  or  appurtenant  to  the  buildings. 
In  this  Act  one  could  not  get  at  any  such  thing  as  the  value  of  the  bare 
site.    It  was  clear  that  everything  was  not  to  be  divested. 

Mr.  Dickens,  in  reply,  said  that  Moir  v.  Williams  (supra)  turned  on 
what  was  the  meaning  of  "  house."  The  definition  of  "  building  "  in  the 
Century  Dictionary  was  :  "  A  fabric  built  or  constructed  ;  a  structure  ; 
"  an  edifice  ;  as  commonly  understood,  a  house  for  residence,  businees,  or 
"  public  use,  or  for  shelter  of  animals  or  storage  of  goods.  In  law,  any- 
"  thing  erected  by  art,  and  fixed  upon  or  in  the  soil,  composed  of  different 
"  pieces  connected  together,  and  designed  for  permanent  use  in  the  position 
"  in  which  it  is  so  fixed,  is  a  building."  If  that  was  correct,  it  covered  his 
case.  Such  a  farm  as  this  in  such  a  country  as  this  could  not  be  used 
without  these  walls.  The  object  of  the  Act  was  to  get  some  datum  for 
the  purpose  of  future  measurement.  Section  25  (2)  dealt  with  (1)  live, 
(2)  dead  things  ;  Scrutton,  J.,  in  Smyth  v.  The  Commissioners  of  Inland 
Beveniie  dealt  with  live  things ;  the  same  reasoning  appUed  to  dead 
things.  What  was  the  sense  of  taking  off  a  house  which  cost  £1,000  and 
not  taking  off  walls  which  cost  £3,000  ?  He  did  not  press  the  point  that 
the  walls  were  structures,  but  he  must  not  be  thought  to  have  given  it  up. 
The  exemption  of  agricultural  land  from  duty  could  not  affect  the  inter- 
pretation of  Section  25  (2). 

Award: — 

(1)  The  item  1  in  th^  provisional  valuation  (gross  value)  should  be 
£7,660  instead  of  £8,060. 

(2)  The  total  value  should  be  £7,400  instead  of  £7,800. 

(Sy  The  items  2  and  12  are  insufficient,  and  should  respectively  be 
£6,460  instead  of  £960. 

In  arriving  at  this  amount  of  £6,460, 1  have  included  in  it  (a) 
the  grass  and  heather  and  all  things  growing  on  the  farm,  and 
(V)  the  farmhouse  and  farm  buildings  together  with  the  walls 
enclosing  the  garden,  and  foldyard  used  in  connection  with  the 
farmhouse  and  farm  buildings  respectively,  and  also  the  outlying 
buildings  on  the  farm  consisting  of  a  shooting  hut  and  a  lambing 
shed,  and  a  bam  and  cowshed  on  the  part  of  the  farm  called 
Blishmire,  but  I  have  not  included  the  dry  stone  walls  which  form 
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the  boundary  fences  of  the  farm,  and  the  division  fences  between 
the  various  enclosures  of  the  farm.  If  these  walls  ought  to  be 
included,  the  above  amount  of  £-6,460  would  have  been  increased 
by  £700.  The  various  buildings  and  structures  referred  to  by 
me,  or  typical  parts  thereof,  are  shown  on  the  two  sets  of  photo- 
graphs signed  by  me  as  exhibits  at  the  request  of  the  parties  to 
the  appeal  as  follows,  viz. : — 

(a)  Seven  photographs  marked  W.M.,  put  in  before  me  on  behalf 
of  the  appellant ; 

(J)  Nine  photographs,  marked  I.R.,  put  in  before  me  on  behalf 
of  the  Commissioners  of  Inland  Revenue.  The  farm  is 
described  on  the  Ordnance  map  signed  by  me,  and  is  thereon 
shown  by  being  coloured  round  with  red. 

<4)  The  full  site  value  should  be  £1,200  instead  of  £7,110. 

(5)  The  deduction  for  tithe  rent-charge  should  be  £260. 

(6)  The  assessable  site  value  should  be  £940  instead  of  £6,8.50. 

(7)  The  value  of  the  sporting  rights  is  £2,100. 

(8)  The  value  of  land  for  agricultural  purposes  should  be  £5,300 
instead  of  £5,700. 

For  the  appellant :  H.  F.  Dickens,  ICC,  and  William  Allen,  instructed  by 
Eoyds,  Eawstorne  &  Co.,  agents  for  Charlesworth  &  Co.,  Settle. 

Tor  the  respondents  :     F.  W.  W.    Kingdon,  assistant  solicitor  to  the 
Inland  Revenue. 

[Appeal  pending.] 


Before  J.  D.  Wallis,  Esq.,  Referee,  12tk  May,  1914. 

Charles  Hadfibld  and  Others  v.  The  Commissioners  op 
Inland  Revenue. 

Provisional  Valuation— Gross  Value— Finance  (1909-10)  Act, 
1910,  s.  25. 

Mr.  Bartley  said  that  the  case  involved  two  appeals  against  provisional 
valuations  of  Hassop  Hall  and  park  in  Derbyshire,  and  the  outlying  woods 
and  plantations.  The  provisional  valuations  gave  the  gross  values  as 
follows  :  (1)  Hassop  Hall  and  the  park  Itself,  comprising  231  acres, 
£18,270  ;  and  (2)  the  outlying  woods,  61  acres,  £3,280.  Those  values 
were  much  too  low.  The  appellants  put  them  at  (1)  between  £30,000  and 
£40,000,  and  (2)  £4,500.  The  value  of  the  timber  was  agreed  at  £2,204, 
leaving  £2,296  as  the  value  of  the  land.     The  life  tenant  was  an  old 
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gentleman  of  eighty,  so  that  it  was  important  to  get  the  value  correct. 
The  property  from  its  situation  had  many  advantages.  There  were 
five  entrances  to  the  park,  and  two  lodges.  The  gardens  were  old 
and  matured,  and  there  were  numerous  glasshouses.  The  trees  were 
of  considerable  value  from  an  ornamental  point  of  view.  The  property 
was  surrounded  by  a  substantial  wall.  It  had  a  romantic  and  historical 
interest,  and  could  not  be  valued  in  the  ordinary  way.  Parts  of  the  Hall 
were  built  in  the  seventeenth  century.  In  1745  the  Young  Pretender 
stayed  at  the  Hall  on  his  way  to  London.  It  had  some  very  fine  fixtures, 
a  mantelpiece  dated  1607,  a  beautiful  chandelier,  and  carved  oak  screen.  It 
was  an  ideal  country  estate  in  a  fine  situation.  To  rebuild  would  cost  at 
least  445,000.  In  recent  years  there  had  been  expensive  renovations, 
including  a  new  roof,  costing  between  £3,000  and  £4,000,  the  stables  and 
ballroom  had  been  reconstructed  at  a  cost  of  £2,000,  and  £2,000  had  been 
spent  on  the  drains.  The  first  provisional  valuation,  served  in  1912,  gave 
a  gross  value  in  all  of  £15,488,  and,  on  objection  to  that,  the  present 
valuation  was  served  in  January,  1913. 

Sir  W".  H.  Dunn  gave  a  description  of  the  Hall.  He  estimated  the 
gross  value  of  the  property  in  all  at  £30,000,  putting  the  Hall  and  park  at 
£25,000.  One  could  not  value  the  place  on  its  commercial  value  owing  to 
historical  associations.  The  ornamental  value  of  the  timber  was  £7,000, 
the  commercial  value  about  £4.500. 

E.  J.  Fooks,  agent  to  the  estate,  outlined  the  historical  associations. 
There  had  been  many  approaches  with  a  view  to  purchase,  but  no  cash 
offer. 

Charles  M.  Hadfield  said  that  the  drainage  was  renovated  in  1904  at  a 
cost  of  £2,000.     To  replace  the  buildings  would  cost  £46,128. 

Cross-examined  :  He  agreed  that  the  cost  of  replacing  buildings  was 
not  a,  test  of  their  selling  value.  There  was  only  one  bathroom  ;  a  pur- 
chaser would  require  more.  There  was  no  artificial  light,  and  parts  of 
the  landingsiwere  dark  according  to  modern  ideas.  He  had  not  formed 
any  opinion  as  to  the  selling  value. 

Joseph  J.  Greaves  said  that  the  building  was  well  done,  and  in  a  much 
better  state  than  he  had  expected.  He  adopted  Sir  William  Dunn's  figures 
for  the  timber  as  well  within  the  mark.  The  property  could  not  be  built 
now  under  £50,000,  including  the  terraces,  boundary  wall,  ornamental 
gardens,  stables,  &c.  He  estimated  the  present  value  of  these  at  £20,000. 
Adding  231  acres  at  £40  and  £7,000  for  timber,  made  the  gross  value 
£36,240.  This  was  a  classic  property,  and,  if  a  man  wanted  to  buy  it,  he 
would  give  a  fancy  price  for  it.    It  was  very  accessible  for  motors. 

Cross-examined  :  The  park  must  go  with  the  house,  or  nobody  would 
give  anything  for  the  house.  £2,000  would  make  the  house  habitable  and 
comfortable  according  to  modern  ideas.     This  was  an  unique  property. 

For  the  Commissioners — 

Thomas  G.  Fisher,  superintending  valuer  of  the  Central  East  Division, 
said  that  the  appeal  first  came  before  him  in  April,  1912.  After  inspect- 
ing the  property  he  suggested  a  gross  value  of  £18,270,  which  was,  in  his 
opinion,  considerably  higher  than  the  strict  market  value.  As  the  basis  of 
valuation  of  the  Hall  and  park,  he  assumed  an  annual  value  of  £523, 
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excluding  sporting.  Deductions  for  repairs  and  outgoings  £85,  leaving 
net  annual  value  £438,  at  thirty  years'  purchase  £13,146.  Add  for 
commercial  value  of  the  timber  £3,500,  and  for  sporting  £50  per  anunm, 
at  twenty  years'  purchase  £1,000  ;  making  market  and  total  value 
£17,640.  From  that  he  deducted  £1,058  for  immediate  repairs  necessary, 
leaving  £16,582.  In  order  to  settle  he  added  10  per  cent,  for  historical 
associations.  The  caretaker  said  that  the  cellar  stairs  had  had  to  be 
bricked  up  to  keep  out  the  rats  ;  the  presence  of  rats  meant  leakage  from 
sewer  drains.  More  bathrooms  were  wanted,  and  a  modem  system  of 
treating  the  sewage.  It  was  an  ordinary  country  mansion.  He  took  the 
timber  by  valuation.  The  outlying  woodlands  he  took  at  £14  8s.  per  acre 
divested  of  timber,  giving  gross  value  £3,280. 

Cross-examined  :  He  would  not  base  the  value  of  Chatsworth  on  an 
assumed  annual  value,  because  it  was  an  unique  property.  If  this  were 
unique  he  would  not  base  the  value  on  the  annual  value.  The  ornamental 
value  of  the  timber  was  included  in  the  rent. 

P.  M.  Faraday  said  that,  dealing  with  the  Hall  and  park,  the  bedrooms 
were  not  good ;  be  und,erstood  that  the  house  had  been  unoccupied  for 
about  thirty-five  years.  It  was  not  easy  to  sell  this  kind  of  house.  He 
estimated  the  market  value  at  £16,666,  £500  per  annum  gross,  at 
33^  years'  purchase.  The  highest  possible  price  for  sale  was  £16,000,  as 
a  purchaser  would  have  to  repair.  That  price  included  the  timber,  with- 
out which-  no  one  would  take  such  a  house.  Fisher's  figures  were  quite 
high  enough  for  the  woodlands  ;  for  rating  his  firm  had  put  them  at 
4s.  per  acre  per  annum. 

Gross-examined  :  He  attached  no  value  to  historical  interest. 

John  German  estimated  the  gross  annual  value  of  the  Hall  and  park  at 
£500  ;  less  £75  repairs,  £425,  which,  at  thirty -three  years'  purchase,  gave 
a  gross  value  of  £14,025.  An  immediate  expenditure  of  at  least  £1,000 
was  required.  The  values  of  the  woodlands  in  the  provisional  valuation 
were  distinctly  high,  and  not  justified  by  the  value  of  the  land  and  timber 
in  the  open  market.    It  was  very  difiicult  to  sell  such  a  place  as  this. 

Mr.  Shaw  said  that  the  issues  were  very  clearly  defined,  the  only  ques- 
tions being  the  market  value  of  the  Hall  and  park,  and  the  site  value  of 
the  woodland.  The  house  was  constructed  at  a  time  when  conditions  of 
light  and  sanitary  arrangements  were  very  diiferent  from  those  of  the 
present.  A  purchaser  would  have  to  spend  a  great  deal  inside  the  Hall,  and 
also  on  the  park  and  gardens.  The  cesspools  would  have  to  be  reconstructed. 
Sir  William  Dunn  had  put  the  value  at  £25,500,  Mi-.  Greaves  at  over  £36,000, 
which  led  to  the  conclusion  that  guesswork  did  not  arrive  at  a  very  certain 
result.  The  witnesses  for  the  Commissioners  all  agreed  at  a  gross  annual 
valueof  about  £500,and  their  methodwastheonly  way  of  ai-riving  at  the  real 
value.  He  suggested  that  the  historic  advantages  were  somewhat  illusory  ; 
they  were  almost  common  to  houses  of  a  certain  size  and  age.  It  could 
not  be  assumed  that  a  pui'chaser  would  pay  much  attention  to  them.  As 
to  the  woodlands,  the  Commissioners  had  put  the  outside  value  on  them. 

Mr.  Bartley,  in  reply,  said  that  valuation  became  a  guess  in  the  case  of 
property  of  this  sort,  when  one  got  to  a  hypothetical  rent.    It  must  be  put 
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on  a  different  principle  to  the  ordinary  house,  as  this  was  a  fancy 
property. 

Awarded :  That  the  figures  of  the  provisional  valuations  were  correct, 
and  that  the  costs  of  the  Commissioners  be  paid  by  the  appellants. 

Por  the  appellants  :  D.  C.  Bartley,  instructed  by  Fooks,  Chadwick  &  Co. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  THOMAS  JONBS,  Esq.,  Referee,  June  9th,  191i. 

W.  H.  Nicholson's  Executors  t.  The  Commissioners  of 
Inland  Revenue. 

Increment  Value  Duty  —  Minerals  —  Failure  to  Estimate 
Capital  Value  in  Form  IV. — Jurisdiction  of  Referee — 
Finance  (1909-10)  Act,  1910,  ss.  23,  33. 

The  appellants  did  not  wish  a  full  report  to  be  made  of  this  case,  but 
the  facts  and  arguments  appear  sufficiently  from  the  following 

Award :  No  evidence  was  tendered  on  either  side,  the  appeal  restin}; 
upon  the  argument  put  forward  on  behalf  of  the  appellants  and  the 
Commissioners  respectively. 

The  appeal  is  against  "  The  assessment  of  increment  value  duty  of 
"  £100  for  the  mines  and  minerals  lying  under  Greenroads  Farm  and 
"  lands,  Wardle,  Lancashire." 

The  grounds  of  appeal  are  as  follow : — 

(1)  That  no  increment  or  profit  of  any  kind  is  revealed.  It  was  held 
by  the  owners  for  a  very  long  period,  and  has  had  a  steady  decline 
in  value. 

(2)  That  I  am  refused  leave  to  amend  Form  IV.,  upon  which  the 
value  of  the  mines  and  minerals  was  inadvertently  omitted. 

(3)  I  am  informed  that  leave  to  amend  Form  IV.  has  been  frequently 
granted,  and  object  to  such  invidious  distinctions. 

Mr.  George  Buckley,  for  the  appellants,  stated  that  the  property  came 
into  their  hands  forty  years  ago,  when  it  was  let  at  £40  per  annum  ;  that 
attempts  were  made  about  that  time  by  the  tenants  to  prove  the  existence 
of  coal,  and  the  owners  financially  assisted  them,  but  no  satisfactory  result 
was  achieved  ;  that  prior  to  the  year  1891  the  owner  expended  about 
£1,000  on  the  property,  but,  on  the  expiration  of  the  then  tenancy  in  1891, 
it  was  relet  from  Lady  Day,  1891,  for  a  term  of  twenty  years,  at  £22  per 
annum  for  the  first  ten  years,  and  £24  per  annum  for  the  second  ten  years, 
the  tenant  paying  all  outgoings  ;  that  the  property  was  valued  in  1874  at 
£2,000,  but  in  October,  1911,  it  was  sold  for  only  £1,100.     The  rent  of 
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the  property  at  April  30,  1909,  was  £24  per  annum,  at  which  date  the 
minerals  were  not  comprised  in  any  mining  lease,  nor  were  they  being 
worked  by  the  proprietor. 

In  due  course,  in  accordance  with  the  finance  Act,  form  IV,,  with 
the  instructions  for  making  return  thereon,  was  sent  to  the  owners  to  be 
filled  up  on  their  behalf,  and  was  returned  to  the  Commissioners,  through 
the  district  valuer,  by  Messrs.  George  Buckley  &  Son,  with  a  letter  and 
memorandum  dated  September  7,  1910.  In  the  return  on  form  IV.  the 
gross  value  of  the  property  was  given  at  £450,  which  was  subsequently 
increased  to  £600  by  arrangement  with  the  district  valuer ;  and  it  was 
then  clearly  understood  that  this  was  not  to  include  any  value  for  minerals 
which  were  not  dealt  with. 

In  filling  up  Form  IV.,  the  following  answers  to  the  questions  relating 
to  minerals  (T),  at  the  top  of  page  4,  were  written  : — 

(T)  (i.)  "  The  exors.  own  the  minerals — ^if  there  are  any." 

(ii.)  (a)  "  So  far  as  we  know,  all  minerals  are   got— we   only 
"  know  of  coal." 
(b)  "No." 

(iii.)  "  The  owners." 

In  Part  II.,  Form  IV.,  •'  Additional  particulars  which  may  be  given,  if 
"  desired,"  no  reply  or  observation  was  written  to  question  (w)  by  appel- 
lants' agent,  either  as  to  the  "  Nature  or  capital  value  of  any  minerals  not 
"  comprised  in  a  mining  lease,  and  not  being  worked,  which  have  a  value 
"  as  minerals." 

The  appellants'  contention  was — 

(1)  That,  having  called  attention  in  Form  IV.  to  the  existence  of 
minerals,  it  was  the  duty  of  the  district  valuer  to  put  a  value 
upon  them,  apart  from  the  surface,  and  that  they  could  then 
either  object  to  or  accept  such  value  within  the  time  appointed. 

(2)  That,  as  no  valuation  of  the  minerals  had  been  made  by  the 
district  valuer,  they  are  entitled,  under  the  Act,  to  amend  their 
Form  IV .  return  by  the  insertion  of  a  value  for  minerals  upon 
the  first  occasion  when  any  dealing  with  respect  to  them  too's 
place. 

(3)  That  appellants  (through  Mr.  Buckley)  had  made  application  to 
the  Commissioners  to  make  such  amendment  after  the  sale  of  the 
property  in  October,  1911,  but  the  Commissioners  had  refused 
their  consent  to  amend. 

QV)  That  no  increment  has  been  revealed  from  beginning  to  end. 

(5)  That  the  point  at  issue  is  therefore  one  for  the  Referee  to  deal 
with,  and  that  it  comes  within  the  powers  conferred  upon  him  by 
the  Act. 

Mr.  Buckley  was  asked  by  me  to  name  an  individual  case  where 
Form  IV.  had  been  allowed  to  be  amended,  where,  in  the  original 
return,  minerals  had  been  stated  to  exist,  but  no  value  was  put  upon 
them  ;  but  he  was  unable  to  give  me  any  such  precedent,  and  relied  upon 
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the  fact  that  amendments  in  values  had  been  permitted  in  Foi-m  IV.  by 
district  valuers  in  fixing  the  gross  values  of  properties  for  the  purpose  of 
arriving  at  site  values. 

Mr.  Shaw,  for  the  Commissioners,  contended — 

(1)  That  the  appeal  is  against  the  assessment  of  increment  value 
duty  upon  the  value  of  minerals  only,  although  the  sale  in 
October,  1911,  included  the  surface. 

(2)  That  the  Commissioners'  claim  is  for  increment  value  duty  on 
£500,  as  being  the  realised  value  of  the  minerals  over  and  above 
the  agreed  surface  value  of  £500,  the  difference  between  the 
latter  and  the  sale  price  of  £1,100  representing,  in  fact,  minerals 
upon  which  no  value  was  put  by  the  appellants  in  their  return 
to  Eorm  IV.  on  September  7,  1910. 

(3)  That  appellants'  answer  to  the  questions  set  out  in  space  (t), 
Form  IV.,  efEectively  dispose  of  the  question  now  raised,  especially 
having  regard  to  the  footnote  attached  thereto,  which  gives  owners 
notice  that  "  Minerals  not  comprised  in  a  mining  lease  or  being 
' '  worked  are  to  be  treated  as  having  no  value  as  minerals,  unless 
"  the  proprietor  of  the  minerals  fills  up  space  (W)  below." 

(4)  That  space  (w)  above  referred  to  was  left  unfilled  up  in  their 
Form  IV.  return.  Section  23  (2)  of  the  Finance  Act  was  relied 
upon  to  support  this  contention. 

(5)  That  in  no  part  of  the  Finance  Act  is  it  expressed  or  implied  that 
it  is  the  duty  of  the  district  valuer  to  place  a  value  upon  minerals 
in  cases  where  no  return  has  been  made  by  the  owners  regarding 
them,  and  that  the  Act  clearly  defines  in  that  case  that  no  value 
is  to  be  placed  upon  them.     It  is  in  fact  a  statutory  sequitw. 

(6)  That  if  the  appellants'  contention  that  owners  were  entitled  to  be 
allowed  to  amend  their  Form  IV.  returns  was  correct,  there 
would  be  no  object  in  enacting  Section  23  (2). 

(7)  That  the  Legislature  clearly  intended  that  where  no  value  is 
given  by  the  owner  on  Form  IV.  in  respect  of  minerals,  and  they 
are  not  being  worked,  nor  in  lease,  they  are  to  be  treated  as 
having  no  value  as  minerals  at  the  date  of  the  commencement  of 
the  Finance  Act,  and  any  value  they  may  afterwards  acquire  is 
subject  to  increment  value  duty. 

(8)  That  the  instructions  sent  with  and  printed  on  Form  IV.  clearly 
warn  the  owners  of  property  that  they  must  give  an  estimate  of 
the  capital  value  of  minerals  if  any  are  intended  to  be  claimed 
for,  or  the  "  no  value  "  consequence  prescribed  by  the  Act  must 
operate. 

(9)  That  as  £600  was  agreed  as  the  surface  value,  the  additional 
£500  must  be  taken  as  the  value  of  the  minerals,  upon  which 
increment  value  duty  of  £100  is  claimed  by  the  Commissioners. 

(10)  That  neither  the  Commissioners  nor  a  Referee  have  power  to  go 
outside  the  wording  of  the  Finance  Act,  and  the  Referee  has  no 
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power  under  the  Act  to  decide  that  the  CommiFsioners  must 
sanction  an  amendment  of  a  Form  IV.  return  in  respect  of 
mineral  values  where  appellants  have  made  no  return  of  value. 

(11)  That  the  answers  given  (by  appellants'  agent,  Mr.  Buckley)  on 
Form  IV.  showed  that  they  then  had  grave  doubts  whether  any 
minerals  existed  in  the  property. 

Having  well  considered  the  argaments,  and  referred  to  Section  23  (1) 
(2)  and  (3),  Section  26  (2)  and  (3),  Section  33  (1 )  relating  to  the  duty  placed 
upon  owners  of  mineral  properties  and  the  powers  and  duties  of  a  Referee, 
my  view  is  that  the  Finance  (1909-10)  Act,  1910,  confers  no  power  upon  a 
Referee  to  sanction  or  grant  any  amendment  in  the  sections  of  Form  IV. 
referring  to  mineral  values,  where  no  value  has  been  placed  upon  them  by 
the  owner  or  his  agent ;  and  my  decision  is  that  I  have  no  power  under 
the  Act  to  grant  the  requests  of  the  appellants  ;  that  no  example  of  any 
permission  by  the  Commissioners  to  amend  Form  IV.  in  respect  of  mineral 
values  has  been  proved  to  me  ;  that  no  invidious  distinction  has  been  made 
in  the  case  now  under  consideration,  and  that  the  claim  for  increment 
value  duty  of  one  hundred  pounds  upon  a  total  realised  mineral  value  of 
£500  in  October,  1911,  over  and  above  the  previously  agreed  figure  of 
£600  for  the  value  of  the  property,  is  properly  chargeable  against  the 
appellants,  who  returned  no  value  for  minerals  in  their  Form  IV.  return 
dated  September  7,  1910. 

No  claim  for  costs  was  put  forward  by  Mr.  Shaw  for  the  Commissioners. 

For  the  appellants  :  George  Buckley. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  Thomas  Binnib,  Esq.,  Referee,  \itli  June,  19U. 

Mrs.  Alston's  Trustees  r.  The  Commissionees  op  Inland 
Revenue. 

Provisional  Valuation— Total  Value— Sufficiency  of  Valua- 
tion—Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8). 

Circumstances  in  which  held  that  original  grojs  value  and  original 
total  value  in  provisional  valuation  were  insufficient. 

darnoch  House,  Glencoe,  to  which  this  appeal  related,  occupies  a 
romantic  situation  on  the  shores  of  Loch  Leven,  Argyll.  It  is  in  the 
immediate  vicinity  of  Glencoe  House,  the  Scottish  seat  of  the  late  Lord 
Strathcona,  and  only  a  little  way  from  that  scene  "  of  perfidy  and  blood  " 
the  massacre  of  February  13,  1692.  ' 
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Mrs.  Alston  acquired  the  ground  in'  1890  by  feu  charter  from  the 
trustees  of  the  late  Mrs.  Macdonald  of  Glencoe,  and  erected  the  house  and 
laid  out  the  grounds  in  a  most  attractive  manner.  Mrs.  Alston  died  on 
December  14,  1911,  and  on  April  19,  1912,  her  trustees  sold  the  property 
to  the  late  Lord  Qtrathcona  for  £3,000,  the  price  including  certain  fittings 
yalued  at  a  small  sum.  For  estate  duty  purposes  the  property  was 
returned  at  £2,992  19*.  at  Mrs.  Alston's  death. 

The  provisional  valuation  was  served  on  August  29,  1912,  and  an 
amended  provisional  valuation  on  January  27,  1913,  in  which  latter  the 
figures  were  original  gross  value  £1,810,  original  total  value  £1,650, 
original  full  site  value  £160,  original  assessable  site  value  nil.  The 
appellants  accepted  the  original  assessable  site  value  as  correct,  bat 
appealed  against  the  total  value  as  being  insuificient. 

At  the  hearing  before  the  Referee  the  following  evidence  was  led  : — 
Edward  EUice  Malcolm,  W.S.,  Fort  William,  factor  on  various  West 
Highland  estates,  said  that  in  January,  1912,  he  was  asked  by  the 
appellants'  agents  to  find  a  purchaser  for  Carnoch  House.  Thinking  that 
Lord  Strathcona  was  the  most  likely  purchaser,  in  view  of  the  proximity 
of  Glencoe  House  and  his  obvious  interest  to  preserve  its  amenity,  he 
communicated  with  Messrs.  Skene,  Edwards  &  Garson,  W.S.,  Lord 
Strathcona's  Edinburgh  agents,  and  ultimately  concluded  a  bargain  at 
£3,000,  the  price  including  certain  fittings.  He  produced  his  corres- 
pondence with  that  firm.  The  railway  to  Glencoe  was  opened  in  1902. 
He  considered  the  price  paid  for  the  property  a  fair  price,  and  not  a  fancy 
price.  There  had  been  nothing  to  change  the  conditions  in  the  neigh- 
bourhood during  the  last  twelve  years.  He  considered  the  property  was 
always  likely  to  find  a  buyer  in  Lord  Strathcona. 

James  Garson,  W.S.,  Edinburgh,  said  that  Lord  Strathcona  had  been 
asked  to  give  evidence  in  this  case,  and  was  willing  to  do  so,  but  for  the 
inconvenience  it  might  cause  him  through  his  being  so  much  in  London. 
At  the  time  of  Lord  Strathcona's  death,  negotiations  were  proceeding  with 
the  Inland  Eevenue  with  a  view  to  his  lordship's  evidence  being  accepted 
in  the  form  of  an  affidavit.  He  knew  Lord  Strathcona  wanted  to  choose 
his  neighbours,  and  had  been  advised  to  give  as  much  as  £3,200  for 
Carnoch  House,  and  that  his  lordship  was  prepared  to  swear  the  place  was 
worth  no  more  to  him  in  1912  than  in  1909. 

Kenneth  Macrae,  architect,  Oban,  said  that  in  August,  1909,  he  had 
been  asked  by  the  appellants'  agents  to  value  Carnoch  House  for  intend- 
ing lenders,  his  instructions  being  to  value  the  place  exclusively  from  a 
lender's  point  of  view.  He  made  a  report  and  valuation,  dated  20  August, 
1909,  in  which  he  placed  the  value  at  £2,800.  In  making  the  valuation 
he  did  not  take  Lord  Strathcona  into  account. 
No  evidence  was  led  for  the  Commissioners. 

For  the  appellants  it  was  maintained  that  the  price  was  not  excessive, 
and  that,  as  there  had  been  no  change  in  the  conditions  affecting  the 
property  between  1909  and  1912,  the  price  obtained  was  a  real  test  of  the 
value.  The  special  value  to  Lord  Strathcona  should  be  taken  into  account. 
{Clay  V.  Commissioners  of  Inland  Revenue, post  p.  336.) 

For  the  Commissioners  it  was  argued  that  the  sale  price  was  not  con- 
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elusive  as  to  value.  Reference  was  made  to  Hornby  v.  Commissioners  of 
Inland,  Mecenue  (ante  p.  71).  The  effective  structural  value  of  Carnoch 
House  was  only  £1,670,  and  the  price  paid  by  Lord  Strathcona  was  a  fancy 
price. 

The  Referee  decided  that  the  original  gross  value  was  £3,110,  and  the 
original  total  value  was  £2,950.  He  found  the  appellants  entitled  to 
expenses. 

Por  the  appellants  ;  McGrigor,  Donald  &  Co.,  Glasgow. 

For  the  respondents  :  Alexander  Blair,  chief  valuer,  and  James  Mather, 
assistant  chief  valuer  for  Scotland. 


Certain  of  the  Decisions  of  Meferees,  ^'c,  reported  or  referred  to  in 
this  issue  are  or  may  he  wnder  Appeal.  The  results  of  such  Appeals  mill 
le  reported  or  referred  to  in  forthcoming  issues  of  these  Reports,  iut  in 
the  meantime  the  possibility  of  such  decisions  beiiig  reversed  on  Appeal 
should  ie  iorne  in  mind. 
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LAW  CASES. 


[COURT  OF  APPEAL.] 

ALLKN  ,.  INLAND  REVENUE  COMMISSIONERS. 

[Febeuaet  3ed,  1914.] 

Reveniie — Undeveloped  Land  Duty — Business  of  Land  Development — 
Sale  of  Lcmd — Payment  by  Instalments — Purchaser  in  Possession 
before  Execution  of  Conveyance — Assessment  of  Vendor  to  Duty — 
"  Mecoverable  from  tlie  Owner  for  the  time  being  " — Vendor  not  the 
Owner  —  Referees  Jurisdiction  —  Right  of  Appeal — Finance 
(1909-10)  Act,  1910  (10  Edw.  VIZ,  c.  8),  ss.  19,  33,  41. 

Section  19  of  the  Finance  (1909-10)  Act,  1910,  provides  that  unde- 
veloped land  duty  shall  be  assessed  by  the  Commissioners  o£  Inland 
Revenue,  and  shall  be  recoverable  from  the  owner  of  the  land  for  the  time 
being.  By  Section  41"  The  expression  '  owner '  means  the  person  entitled 
"  in  possession  to  the  rents  and  profits  of  the  land  in  virtue  of  any  estate 
"  of  freehold." 

A  carried  on  the  business  of  a  "  land  developer  "  by  purchasing  land, 
cutting  it  up  into  plots,  and  selling  them  to  various  purchasers  under 
agreements  which  provided  for  payment  of  the  purchase  money  by  instal- 
ments and  for  the  execution  of  conveyances  on  payment  of  the  balance 
thereof.  On  the  signing  of  the  agreements  the  purchasers  took  possession 
of  the  plots.  The  Commissioners  assessed  A  for  undeveloped  land  duty  in 
respect  of  certain  of  these  plots,  but  the  purchasers,  although  in  possession 
under  their  agreements,  had  not  completed  their  purchases,  nor  received 
their  conveyances.  A  appealed  to  a  Referee  on  the  ground  that  he  was  not 
the  owner  of  the  land,  and  was  not  therefore  liable  to  pay  the  duty.  The 
Referee  decided  that  the  appellant  was  the  owner,  and  therefore  liable. 
The  appellant  appealed  from  this  decision  to  the  High  Court. 

Meld,  by  Scrutton,  J.,  that  a  person  who  has  been  assessed  for  unde- 
veloped land  duty  is  entitled  under  Section  33  of  the  Finance  (1909-10) 
Act,  1910,  to  appeal  against  such  assessment  to  a  Referee,  and  to  appeal 
from  his  decision  to  the  High  Court,  on  the  question  whether  he  is  the  owner 
of  the  land  in  respect  of  which  he  has  been  assessed  to  duty.  And  held,  by 
the  Court  of  Appeal  (afSrming  the  decision  of  Scrutton,  J.,  on  this  point), 
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that  at  the  date  of  the  assessment  A.  was  not  the  owner  of  the  land  in 
question  within  Section  41  of  the  Act,  and  had  been  wrongly  assessed  to 
this  duty  in  respect  thereof. 

Cozens-Hardy,  M.R. :  This  is  an  appeal  fi-om  a  decision  of  Mr.  Justice 
Scrutton,  who  has  decided  a  point  which  no  doubt  is  of  importance  under 
the  Finance  (1909-10)  Act,  1910,  and  I  think  we  ought  to  be  very  careful 
not  to  decide  more  than  is  necessary  for  the  purpose  of  the  present  appeal. 
I  do  not  propose  to  express  any  opinion  upon  some  of  the  points  which 
have  been  raised,  and  as  to  which  interlocutory  observations  have  been 
made  by  one  or  more  members  of  the  Bench.  I  propose  to  confine  myself 
to  the  facts  of  the  present  case. 

This  is  a  case  in  which  Mr.  Allen  entered  into  contracts  for  the  sale  of 
various  plots  of  land  to  purchasers  upon  the  terms  in  each  case  that  the 
purchase  money,  with  interest,  was  to  be  payable  by  instalments  extending 
over  several  years.  In  each  case  Ihe  purchaser  was  and  is  lawfully  in 
possession  by  virtue  of  the  contract  of  sale,  but  the  full  purchase  money 
has  not  been  paid,  although  there  is  no  instalment  in  arrear.  The  vendor 
gets  interest  on  his  purchase  money,  but  he  cannot,  to  use  the  phrase  of 
Lord  Justice  Knight-Bruce,  when  he  was  Vice-Chancellor,  have  both  the 
mud  and  the  money.  He  cannot  have  the  interest  on  the  purchase  money, 
and  at  the  same  time  possession  of  the  rents  and  profits  of  the  sold  estate. 
Now,  who  is  in  possession  of  the  rents  and  profits  of  the  estate  ?  Suppose 
A  purchaser,  before  building  on  his  lot,  and  before  completion  of  the  pur- 
chase, lets  the  herbage  for  cows  at  £1  a  year,  or  lets  the  plot  to  a  neighbour 
for  growing  potatoes  at  £1  a  year,  who  can  get  the  rents  ?  There  is  a 
perfectly  good  tenancy  by  estoppel  if  by  nothing  else.  I  think  it  plain 
that  Allen  could  not  claim  these  rents.  He  has  no  present  right  to  enter 
or  to  claim  sixpence.  A  Court  of  equity  could  restrain  him  if  be  attempted 
to  enter,  and  certainly  would  not  grant  him  a  receiver  or  any  other  relief 
in  respect  of  the  rents  and  profits.  No  doubt  in  some  future  event  he  may 
have  such  a  right.  If  default  is  made  in  payment  of  the  instalments  he 
may  have  a  right  lawfully  to  enter  and  lawfully  to  take  such  proceedings 
as  he  may  be  advised  by  giving  notice  to  the  tenants,  or  otherwise  acquiring 
for  himself  the  rents  and  profits  of  the  land.  But  that  event  has  not  yet 
ariseii.  But  then  the  Solicitor-General  says  that  Allen  might  restrain 
waste,  if  the  pui-chaser  were  to  dig  gravel  or  something  of  the  kind.  Well, 
so  be  it.  I  am  not  satisfied  that  he  could  in  a  case  like  this,  but  so  be  it ; 
but  that  is  not  the  same  thing  as  being  in  receipt  of  rents  and  profits. 
That  simply  means  that  the  equitable  owner  must  not  change  the  character 
of  the  security  which  the  vendor  has  fur  his  mipaid  purchase  money.  In 
my  view  the  real  position  of  the  parties  is  that  the  purchaser  is  by  virtue 
of  the  contract  beneficial  owner  in  equity  of  the  property,  subject  to  the 
vendor's  lien  for  unpaid  purchase  money,  and  as  such  beneficial  owner  is 
entitled  to  the  rents  and  profits ;  and  in  these  circumstances  is  it  possible  to 
say  that  Allen  is  the  "  owner  "  as  defined  by  Section  41  of  the  Finance 
(1909-10)  Act,  1910  ?  According  to  the  language  of  Section  41  "  owner  " 
means  "  the  person  entitled  in  possession  to  the  rents  and  profits  of  the 
"  laud  in  virtue  of  any  estate  of  freehold."  In  my  opinion  Allen  does  not 
fall  within  that  term.    Ho  is  not  a  person  who,  at  the  time  when  the 
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notices  of  assessment  we*  served  upon  him,  was  entitled  in  possession  to- 
the  rents  and  profits  of  the  land  ;  and,  that  being  so,  I  think  the  decision 
of  the  learned  Judge  below  was  quite  right,  and  that  this  appeal  must  be 
dismissed  with  costs. 

Sir  Samuel  Evans,  P.  :  I  am  of  the  same  opinion,  and  have  very- 
little  to  add.  What  we  have  to  do  is  to  construe  the  definition  of  "owner  " 
which  is  to  be  found  in  Section  41  of  the  Act.  The  contention  of  the 
Solicitor-General  is  that  "  owner  "  there  is  defined  in  terms  appropriate  to 
a  definition  of  an  estate.  He  says  that  in  some  cases  the  word  "  owner  " 
means  the  owner  of  the  legal  estate,  while  in  others  it  possibly  does  not, 
but  that  here  the  expression  "  person  entitled  in  possession  to  the  vents  and 
"  profits  of  the  land  in  virtue  of  any  estate  of  freehold"  is  a  definition  of 
an  estate  of  a  person  entitled  to  receive  and  to  recover  rents  and  profits. 
I  read  the  language  of  the  section  as  natm-ally  as  I  can,  and  I  ask  myself, 
What  is  the  meaning  of  "  owner "  as  here  defined  ?  It  is  the  "  person 
"  entitled  in  possession  to  the  rents  and  profits  of  the  land"  ;  and  when 
once  we  find  in  the  particular  facts  of  this  case  who  is  the  person  entitled 
in  possession  to  the  vents  and  profits  of  this  land,  that  man  is  the  owner 
within  the  meaning  of  this  section,  and  the  owner  therefore  within  the 
meaning  of  Section  19. 

There  can  be  no  doubt,  I  think,  that  the  purchaser  of  one  of  the  plots 
of  land  in  question,  who  was  let  into  possession  under  the  very  terms  of  his 
contract,  was  entitled  to  veceive  the  rents  and  the  profits.  In  no  sense 
could  it  be  said  that  under  this  contract  the  vendor  would  be  entitled  to 
receive  the  rents  and  profits  as  long  as  the  contract  was  being  carried  out. 
There  might  come  a  time,  if  the  Instalments  were  in  arrear,  when  certain 
rights  would  accrue  to  the  vendor  ;  but  until  such  time  arrived  I  am 
clearly  of  opinion  that  under  this  contract  the  purchaser  was  "the  person 
"  entitled  in  possession  to  the  rents  and  profits  of  the  land  "  in  virtue  of 
an  estate  of  freehold  under  the  agreement,  and  therefore  he  was  the 
"  owner  "  within  the  meaning  of  this  definition,  and  the  "  owner  "  within 
the  meaning  of  Section  19. 

Joyce,  J. :  I  entirely  agree  with  the  view  expressed  by  the  Master  of 
the  Rolls,  and  I  do  not  think  it  necessary  to  add  anything. 

Cozens-Hardy,  M.R.  :  The  appeal  will  be  dismissed  with  costs. 

Appeal  dismissed.— (83  L.  J.  [K.  B.],  6i9.) 
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[KING'S  BENCH  DIVISION.] 

COMMISSIONERS  OF  INLAND  REVENUE  i:  SMYTH. 

[Eebetjaey  28th,  1814.] 

Retenue — Zand — Agricultwal  Land — Valuation — Manures  and  Till- 
ages—Grass—Private Road — Proper  Deductions — Finance  (19Q9- 
10)  Act,  1910  (10  Edw.  VII.,  u.  8), .«.  25. 

Under  Section  25  of  the  Finance  (1 909-10)  Act,  1910,  the  Referee,  in 
valuing  agricultural  land  let  to  a  tenant,  should  include  in  the  gross  value 
and  the  total  value  any  sums  attributable  to  the  value  of  unexhausted 
manures  or  tillages,  and  this  sum  cannot  be  deducted  from  the  total  value 
in  arriving  at  the  assessable  site  value.  The  value  of  the  grass  growing 
on  the  land  should  be  deducted  from  the  gross  value  in  arriving  at  the 
full  site  value,  but  the  question  whether  the  value  of  a  private  road  used 
in  connection  with  buildings  should  be  deducted  is  a  question  of  fact, 
depending  on  whether  the  road  is  of  such  a  size  and  permanence  as  to  be 
a  structure  within  Section  25  (2).  The  Referee  should  not  deduct  from 
the  total  value,  in  arriving  at  the  assessable  site  value,  the  value  of  grass 
laid  down  by  the  tenant,  for  which  he  cannot  claim  compensation. 

Mr.  Justice  Scrutton  said  :  This  appeal  raises  certain  questions  as  to 
the  valuation  of  agricultural  land  at  Norton  Malreward,  Chelwood,  and  is 
intended  as  a  test  case.  The  hearing  before  the  Referee  occupied  four 
days,  but  on  the  hearing  of  the  appeal  before  me  only  three  questions  were 
raised,  as  follows  : — 

(1)  Whether  the  Referee  was  right  (a)  in  including  in  the  gross  value 
and  the  total  value  what  he  describes  as  "  the  tenant's  interest  in 
unexhausted  manures  and  tillage,"  amounting  to  £300  ;  (ft)  in 
deducting  the  same  sum  in  respect  of  the  same  matters  from  the 
total  value  in  arriving  at  the  assessable  site  value. 

(2)  Whether  the  Referee  was  right  in  deducting  from  the  gross  value 
to  arrive  at  full  site  value  (a)i  the  value  of  the  grass  on  the  hold- 
ing, whether  natural  or  sown,  amounting  to  £1,150 ;  (J)  the 
value  of  a  certain  road,  £182. 

(3)  Whether  the  Referee  was  right  in  deducting  from  total  value,  to 
arrive  at  assessable  site  value,  £66,  being  the  value  of  22  acres 
laid  down  from  arable  in  grass  by  the  tenant. 

The  first  question  arises  thus.  The  value  of  the  land  is  to  be  estimated 
as  on  April  30, 1909.  On  that  day  there  was  certain  manurial  value  in  the 
land,  from  unexhausted  inanure,  and  certain  tillages,  or  preparations  for 
crops,  such  as  ploughing,  harrowing,  and  sowing,  had  been  conducted  on 
the  land.     If  the  tenant  had  terminated  his  tenancy  on  April  30,  1909, 
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there  would  have  been  payable  to  him,  either  by  statute,  agreement,  or  the 
custom  of  the  country,  £300,  in  theory  payable  by  the  landlord,  in  practice 
paid  by  the  incoming  tenant.    This  sum  is  spoken  of  as  "  tenant-right,"  or 
as  by  the  Referee,  "  the  tenant's  interest  in  unexhausted  manures  and  till- 
' '  ages."    The  case  before  the  Referee  was  conducted  as  if  this  was  an  interest 
in  the  land,  and  the  question  was  whether  it,  as  such  an  interest,  was  to  be 
added  to  the  valuation  of  gross  value  or  not.    This  way  of  looking  at  the 
question  seems  quite  erroneous.     By  Section  25  of  the  Finance  (1909-10) 
Act,  1910,  the  gross  value  is  the  market  value  of  the  fee  simple  of  the 
land  "in  its  then  condition"  free  from  encumbrances,  and  any  further 
burden,  charge,  or  restriction.    "  Fee  simple  "  is  defined  in  Section  41  as 
"the  fee  simple  in  possession  not  subject  to  any  lease."    The  land  has 
therefore  to  be  valued  as  in  the  occupation  of  its  owner,  free  from  tenancy ; 
and  the  question  between  the  parties  really  was:  "  Is  the  land  to  be  valued 
"  literally  in  its  then  condition,  which  will  include  any  value  due  to  un- 
"  exhausted  manure  or  existing  tillages,  as  the  subject  contends,  or,  as 
"  contended   by  the   Crown,   are  the   annual   operations  of   agriculture, 
"  with  their  changing  value,  to  be  disregarded,  and  the  normal  value  of 
"  the  land  taken  ?  "     This  latter  construction  appears  to  me  to  give  no 
meaning  to  the  words  "  in  its  then  condition."     Such  manurial  value,  or 
tillages,  must  give  some  additional  value  to  the  land.  .  .  .  And  the  Referee 
must,  in  valuing  the  land  "  in  its  then  condition,"  value  this  particular 
element  in  the  land.     The  addition  in  value  may  not  be  the  sum  an  out- 
going tenant  would  receive  for  it  by  agreement  or  statute,  it  may  be  more 
or  less  than  the   conventional  figure.    The  Referee's  language  appears 
to  suggest  a  wrong  test,  but  as  this  case  is  not  intended  to  settle  particular 
figures,  but  to  provide  a  working  rule  for  the  future,  I  do  not  propose  to 
send  the  case  back  to  the  Referee  to  ascertain  whether  he  would  give  a 
different  sum,  considering  the  matter  in  the  way  I  have  laid  down.     It  is 
enough  to  say  that  Referees  in  valuing  the  land  "  in  its  then  condition  " 
should  include,  in  the  gross  and  total  value,  any  sums  attributable  to  the 
value  of  unexhausted  manure  or  tillages  performed. 

The  second  half  of  the  first  question  is  whether,  when  this  increased 
value  has  been  included  in  gross  value  and  total  value,  it  can  be  deducted 
in  arriving  at  assessable  site  value.  The  Referee  has  held  that  it  can,  and 
as  all  such  deductions  must  be  justified  under  Section  25  (4),  he  has  justified 
this  deduction  under  Subhead  Qd)  as  a  part  of  the  total  value  attributable 
"  to  goodwill  or  any  other  matter  which  is  personal  to  the  owner,  occupier, 
"  or  other  person  interested  in  the  land."  I  am  quite  unable  to  follow  him 
in  this.  I  do  not  propose  at  present  to  discuss  what  "  matters  personal  to 
"  the  owner  "  mean  in  this  connection  ;  it  is  enough  to  say  that  they  do 
not,  in  my  opinion,  mean"  works  executed  by  the  owner";  any  such 
deduction  must  be  justified  if  at  all  under  Subhead  (S),  which  does  not 
cover  this  case.  I  think  on  this  point  the  Referee  was  wrong,  and  the 
deduction  cannot  be  allowed  in  arriving  at  assessable  site  value. 

The  second  point  raised  was  whether  certain  matters  should  be 
deducted  fn  m  gross  value  to  arrive  at  full  site  value.  The  first  of  these 
matters  was  the  grass  growing  on  the  farm  on  April  30,  1909.  This 
undoubtedly  raises  a   question   of  great  general  importance  and   some 
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difficulty.  Counsel  for  the  subject  contended  that  the  land  should  be- 
valued  on  April  30,  1909,  "in  its  then  condition,"  which  would  include 
grass  or  any  other  crops,  timber,  or  any  other  growths  then  on  it.  From 
this  gross  and  full  site  value  they  argued  there  should  be  deducted 
under  Section  25  (2)  "  all  growing  timber,  fruit  trees,  fruit  bushes,  and 
"other  things  growing  thereon.''  Grass  and  other  growing  crops  were,, 
they  said,  "things  growing  thereon."  The  Solicitor- General  for  the 
Crown,  as  I  understood,  met  this  in  two  ways.  In  the  first  place  he  con- 
tended that  in  valuing  the  land  for  gross  and  full  site  value,  the  valuer 
would  disregard  the  annual  temporary  operations  of  husbandry  which 
resulted  in  sowing  and  taking  away  a  crop,  or  in  grass  growing  and 
withering,  and  would  only  value  the  permanent  land.  He  said,  on  my 
questioning  him,  that,  other  things  being  equal,  the  value  of  the  land  in 
January,  when  corn  or  hops  were  not  above  the  ground,  should  be  the- 
same  as  in  July  when  they  were  nearly  ripe,  for,  being  annual  and  tem- 
porary operations,  the  corn  and  hops  should  be  disregarded  by  the  valuer. 
Secondly,  he  contended  that,  if  they  were  to  be  valued,  they  were  not  to  be 
deducted  to  arrive  at  assessable  site  value.  For,  he  argued,  the  words 
"  other  things  growing  thererfn  "  must  be  construed  as  ejasdem  geTieris 
with  the  preceding  words,  "  all  growing  timber,  fruit  trees,  fruit  bushes  " 
— which  be  said  were  a  genus  of  vegetable  growths  where  each  year's 
growth  did  not  die  down,  but  remained  as  a  substratum  for  the  next  year's 
growth,  and  where  the  vegetable  growths  had  what  he  called  a  "  per- 
"  manent  woody  character."  This  excluded  grass,  and  (as  I  think  he 
admitted)  hops,  which  iave  not  these  characteristics. 

The  first  question  is.  What  must  the  valuer  value  ?  He  is  to  value  the  - 
land  "  in  its  then  condition."  Certain  vegetable  growths  are,  at  the  time, . 
part  of  the  land.  They  would  pass  under  a  devise  of  the  "  land"  without 
more,  or  a  sale  of  the  "  land  "  without  more.  They  are  more  permanent, . 
as  the  oak,  or  more  transitory,  as  the  grass.  But  they  may  add  value  to 
the  land  whether  as  timber  or  hay  crop  ready  to  pull  or  sti-ip,  a  com 
harvest  ready  to  reap  or  a  hay  crop  ready  to  cut.  Following  the  words  of 
the  Act  (which,  after  all,  are  the  first  thing  to  be  considered),  I  think  the 
valuer  valuing  the  land  "  in  its  then  condition  "  must  consider  and  value 
the  vegetable  growths  then  part  of  the  laud.  I  have  had  some  doubt 
whether  he  is  not  entitled  to  exclude  such  vegetable  growths  as  are  by  law 
emblements,  and  which  pass  on  the  death  of  the  owner  intestate,  not  to 
the  heir  as  land  of  real  property,  but  to  the  next  of  kin,  as  chattels  or 
personal  property. 

His  Lordship  then  took  the  description  of  "  chattels  vegetable  "  from 
Williams  on  Executors  (10th  ed.,  pp.  536  to  538),  and  continued: 
The  temptation  to  think  that  the  di"aughtsmaa  and  the  Legislature  may 
not  have  included  these  chattels  vegetable  in  "  land"  is  strengthened  when 
the  work  cited  proceeds  :  "  But  the  rule  does  not  apply  to  fruit  growing 
"  on  trees,  nor  to  the  plantation  of  trees,"  for  the  Act  expressly  oi-ders  to 
be  deducted  "  all  growing  timber,  fruit  trees,  and  fruit  bushes,"  which  are 
land,  under  the  doctrine  of  emblements,  and  pass  to  the  heir  in  intestacy, 
and  says  nothing  expressly  about  growing  crops,  which  are  not  land  on 
intestacy  under  that  doctrine  and  pass  to  the  next  of  kin.     Mr.  Justice  - 
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Bftylev  in  M'ans  v.  Itoierts  (5  B.  and  C,  829)  in  1826  makes  the 
•distinction  :  "  Growing  grass  does  not  come  within  the  description  of 
goods  and  chattels  ....  it  goes  to  the  heir,  and  not  the  executor  ;  but 
"growing  potatoes  comes  within  the  description  of  emblements,  and 
"  are  deemed  chattels  by  reason  of  their  being  raised  by  labour  and 
"  manurance.  They  go  to  the  executor."  But  though  it  is  tempting 
to  think  that  the  Legislature  was  well  acquainted  with  real  property  law 
and  did  not  mention  growing  crops  because  they  were  on  intestacy,  and 
for  the  purpose  of  severance  on  the  death  of  a  tenant,  chattels  and  not 
land,  and  therefore  not  valued,  bat  did  mention  timber  and  fruit  trees 
because  on  intestacy  they  were  laud,  I  think  that  the  fact  that  for  other 
purposes,  devises,  and  sale,  the  growing  crops  are  "  land  "  prevents  me 
from  acting  on  this  view.  I  come,  therefore,  to  the  conclusion  that  the 
lleferee  must,  in  valuing  land  "in  its  then  condition,"  include  all  un- 

■  severed  vegetable  growths,  whether  natural  or  artificial,  transitory  or 
permanent,  emblements  or  not  emblements.  If  so,  is  there  any  direction 
to  deduct  the  value  of  growing  crops,  and  especially  grass,  in  arriving  at 
the  assessable  site  value  ?  There  is  not  unless  they  are  covered  by  the 
words   "  other  things  growing   on   the   land,"   which   words  do   in  fact 

■  correctiy,  though  generally,  describe  them. 

I  have,  therefore,  to  consider  the  Solicitor-General's  contention  that 
the  rale  of  ejusden  generis  requires  me  to  limit  these  general  words  to 
"  the  vegetable  growths "  preceding,  which  he  describes  as  of  a  "permanent 
■ "  woody  natni-e,"  as  opposed  to  those  of  an  annual  growth  which  die  down 
to  the  roots,  or  entirely,  each  year.  It  will  be  seen  that  this  would  include 
all  growing  crops  except  fruit  on  trees  and  bushes  ;  and  the  value  of  corn, 
hops,  strawberries,  and  hay  could  not  be  deducted.  If  I  am  right  that  it 
was  included  in  the  original  valuation,  this  is  a  strong  argument  against 
the  Solicitor-General's  construction,  and  it  was  to  meet  it  that  he  argued 
that  they  should  not  be  included  in  the  original  valuation.  The  first  rule 
of  construction  in  statutes,  as  in  all  other  documents,  is  to  get  at  the  inten- 

■  tion  of  the  parties  from  the  words  the)'  have  used,  read  in  their  ordinary 
and  natural  meaning.    When  this  cannot  be  done,  certain  artificial  rules 

■  of  construction  have  been  laid  down. 

On  this  point  his  Lordship  quoted  Lord  Halsbury  in  T7te  Thames  and 
Mersey  Marine  Insurance  Company  v.  Hamilton,  Fraser  and  Com- 
pany (L.  E.,  12  App.  Cases,  p.  490),  and  continued  :  I  see  no  ground 
for  limiting  the  clear  general  words  to  excluded  matters  which  it  seems 

'to  me  the  policy  of  the  Act  places  on  an  equal  footing  with  the  matters 
that  will  remain  included.  The  assessable  site  value  is  called  by 
Lord  Haldane  in  Inland  Revenue  Commissio7ters  v.  Beriert  (L.  R. 
[1913],  A.  C,  p.  333)  the  "value  of  the  bare  site."  I  see  no  reason  for 
adding  to  it  a  temporary  but  valuable  covering  of  its  bareness  due  to 
cultivation,  or  anything  in  the  words  of  the  Act  pointing  to  a  distinction 
between  coverings  which  are  artificial  and  natural.     Lord  Haldane  twice 

•grouos  the  matters  I  have  to  consider  under  a  compendious  et  cetera 
— "  divested  of  its  buildings,  structures,  trees,  &c."  ;  "sold  with  all  its 

- "  buildings,  structures,  trees,  &c."     Part  of  the  et  cetera  is  in  the  words 

•  of  the  Act  "  other  things  growing  thereon,"  and  I  am  not  able  to  see  why 
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grass,  corn,  or  hops,  which  come  within  these  words,  are  to  be  excluded. 
I  think,  therefore,  the  Referee  was  right  in  divesting  the  land  of  the  grass 
growing  thereon,  which  he  had  included  in  its  gross  and  total  value. 

The  second  point  on  this  head  was  whether  the  Referee  was  right  in 
deducting  from  total  value  the  value  of  a  private  road  to  the  farm.  He  is 
authorised  by  Subsection  (2)  of  Section  25  to  deduct  the  value  of  buildings 
or  any  other  structures  on,  in,  or  under  the  surface,  which  are  appurtenant 
to  or  used  in  connection  with  such  buildings.  It  was  agreed  that  this  road 
was  "  used  in  connection  with  such  buildings,"  and  the  only  question  was, 
Is  it  a  "  structure  "  1  The  Referee  saw  it  and  heard  evidence  about  it, 
and  it  might  be  sufficient  to  say  I  am  not  satisfied  that  his  decision 
is  wrong,  just  as  in  Hunter's  case  (30  T.  L.  R.,  .863),  where  the 
Referee  saw  and  heard  evidence  about  two  other  roads  and  found  they 
\7ere  not  structures,  I  should  have  required  much  persuasion  to  disturb  his 
decision.  But  I  was  invited  to  give  some  guidance  to  Referees  on  this 
question,  which  was  said  to  be  continually  recurring. 

In  my  view  it  is  a  question  of  fact  in  each  case  ;  a  gravel  path,  though 
from  repeated  gravellings  it  is  harder  than  the  surrounding  soil,  would 
not,  in  my  opinion,  be  a  structure,  while  the  roads  one  is  familiar  with  in 
Switzerland,  Tyrol,  and  Italy,  in  parts  built  up  on  mountain  sides,  in  parts 
cut  out  of  solid  rock,  would,  I  think,  clearly  be  structures,  as  would  the 
elaborate  compositions  of  concrete,  wood  blocks,  and  tarmac  used  for  heavy 
motor  traffic  at  the  present  day.  I  think  a  structure  is  something  artificially 
erected,  constructed,  put  together,  of  a  certain  degree  of  size  and  per- 
manence, which  is  still  maintained  as  an  artificial  erection,  or  which, 
though  not  so  maintained,  has  not  become  indistinguishable  in  bound 
from  the  natural  earth  surrounding.  What  degree  of  size  and  permanence 
will  do  is  a  question  of  fact  in  every  case. 

In  this  case  I  did  not  see  the  road,  but  was  furnished  with  an  agreed 
plan  of  its  nature.  In  my  personal  opinion  this,  though  very  near  the 
line,  is  a  "  structure,"  but  a  very  little  change  in  its  character  would  take 
it  out  of  that  description.  I  state  this  view  in  case  it  might  help  Referees, 
though  it  binds  nobody,  not  even  myself.  I  think,  therefore,  the  Referee 
was  right  in  deducting  the  value  of  this  road  from  total  value  to  obtain 
assessable  site  value. 

The  third  question  is  whether  the  Referee  was  right  in  allowing  a 
deduction  from  total  value  to  reach  assessable  site  value  of  £66,  being  the 
value  of  22  acres  laid  down  in  grass  by  the  tenant,  but  which  he  could  not 
claim  compensation  for.  This  is  justified  as  "a  matter  personal  to  the 
"  occupier"  under  Subsection  (4)  (_d).  But,  as  already  stated  under  the 
second  half  of  the  first  question,  I  can  see  no  justification  for  this,  and  I 
think  the  deduction  cannot  be  allowed. 

The  result  in  figures  appears  to  be  that  the  gross  value  stands  at 
£11,935  ;  the  total  value  at  £11,819  ;  the  full  site  value  at  £4,625  ;  and 
the  assessable  site  value  at  £4,509  (£4,143  and  £66  and  £300). 

There  is  an  agreement  that  I  should  deal  with  the  costs  below.  The 
subject  asked  that  the  assessable  site  value  should  be  well  under  £2,000, 
indeed  £904  in  her  original  notice  of  appeal  ;  and  in  view  of  this,  and 
that  she  has  failed  in  some  points,  I  give  no  costs  below  to  either  side. 
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I  think  the  subject  substantially  succeeds  on  the  appeal  and  I  give  her  the 
costs  of  it ;  but  she  called  certain  evidence  which  was  of  very  slight  value, 
and  which  might  have  been  called  before  the  Referee,  and  I  give  her  no 
costs  of  or  incidental  to  or  caused  by  the  oral  evidence. 

There  will  be  leave  to  appeal,  if  desired,  on  all  the  points  raised  in  the 
appeal.— (30  T.  L.  R.,  357.-) 


[KING'S  BENCH  DIVISION.] 

COMMISSIONERS  OF  INLAND  REVENUE  r.  HUNTER- 
HUNTER  V.  COMMISSIONERS  OF  INLAND  REVENUE. 

[Febeuary  28th,  1914.] 

Sevenue — Land, —  Valuation — AgriculUt/ral  Land — Sporting   Mightsy 

Whether  included  —  Referee  —  Power  to  issue    Fresh    Award 

Finance  (1909-10)  Act,  1910  (10  Edni.  VIL,  c.  8),  s.  26  (1). 

The  value  of  sporting  rights  should  not  be  included  in  the  valuation 
of  land  for  agricultural  purposes  under  Section  26  (1)  of  the  Finance 
(1909-10)  Act,  1910. 

A  Referee  under  the  Act,  having  once  issued  his  award,  cannot  issue 
another  without  the  consent  of  lioth  partie.=. 

Mr.  Justice  Scrutton  said  that  these  were  two  appeals  in  respect  of 
the  provisional  valuation  of  Chell's  Farm,  Gravely,  Hertfordshire.  The 
hearing  before  the  Referee  took  five  days,  but  the  points  argued  before  him 
(his  Lordship)  were  few  and  comparatively  simple.  [His  Lordship  dealt 
with  the  point  as  to  tillages  already  decided  in  Commissioners  of  Inland 
Revenve  v.  Smyth  (svpra').']  The  second  point  on  the  Crown  appeal  was 
whether  in  valuing  the  land  for  agricultural  purposes  under  Section  26  (1) 
its  value  for  sporting  purposes,  £245,  was  included.  The  term  "  agricul- 
"  tnre  "  was  said,  in  Section  41,  to  "  include  the  use  of  land  as  meadow  or 
"pasture  land  or  orchard  or  osier  or  woodland,  or  for  market  gardens, 
"  nursery  grounds,  or  allotments."  That  definition  did  not  refer  to  the 
use  of  land  as  arable  or  for  crops,  which  apparently  was  treated  as  the 
primary  meaning  of  the  word  "agriculture,"  which,  however,  was  to 
"include"  the  other  matters  mentioned.  Among  these  no  mention  of 
"sporting"  was  to  be  found,  and  so  far  neither  the  statutory  nor  the 
ordinary  meaning  of  "  agricultural  purposes  "  appeared  to  include  sporting 
rights.  Two  sections  of  the  Act  were  said  to  throw  light  on  the  matter. 
Section  7  was  as  follows  :  "  Increment  value  duty  shall  not  be  charged  in 
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"  respect  of  agricultural  land  while  that  land  has  no  higher  value  than  its- 
"  market  value  at  the  time  for  agricultural  purposes  only  :  Provided  that 
"any  value  of  the  laud  for  sporting  purposes,  or  for  other  purposes- 
"  dependent  upon  its  use  as  agricultural  land,  shall  be  treated  as  value  for 
"  agricultural  purposes  only  except  where  the  value  for  any  such  purpose 
"  exceeds  the  agricultural  value  of  the  land."  The  first  clause  suggested' 
that  sporting  value  was  not  included  originally  in  "  agricultural  purposes 
"  only."  The  proviso  appeared  unnecessary  in  that  form,  if  sporting  was- 
an  agricultural  purpose.  In  any  case,  both  the  market  value  at  the  time 
for  agricultural  purposes  only  and  the  value  for  sporting  purposes  would 
be  determined  by  other  valuations  than  the  one  made  in  this  case. 

Section  17  (2),  the  other  section  cited,  did  not  appear  to  throw  any 
light  on  the  matter.  The  result  was  that  sporting  was  not  an  agricultural 
purpose  within  the  definition,  and  just  as  the  valuer  was  not  to  include 
building  value  in  his  valuation  of  land  for  agricultural  purposes,  so  it 
appeared  that  he  was  not  to  include  the  value  of  sporting  rights.  The 
decision  of  the  Referee  on  that  point  was  wrong,  and  the  figure  of  value 
for  agricultural  purposes  should  be  £9,7.5.5.  In  this  case,  having  regard  to 
the  contentions  and  course  of  the  proceedings  below,  each  party  should  pay 
his  own  costs  of  the  hearing  before  the  Eeferee,  and  the  Crown,  who  had 
substantially  succeeded  on  their  appeal,  must  have  the  costs  of  the  appeal. 
There  would  be  leave  to  appeal,  if  desired,  on  the  question  of  sporting: 
rights;  the  other  points  to  be  governed  by  the  appeal  in  the  Norton 
Malreward  case.     {Inland  Revenue  Commissioners  v.  Smyth  (supra).') 

The  appeal  of  the  subject  raised  a  different  point  which  was,  he  hoped,, 
not  likely  to  occur  again.  The  Crown  originally  fixed  the  original  full 
site  value  at  £9,872,  and,  by  amendment,  at  £7,300 ;  the  subject  originally 
put  the  assessable  site  value  at  nil,  and  did  not  put  it  much  higher  by 
his  evidence.  In  these  circumstances  the  Eeferee  issued  an  award  on 
July  3  that  the  original  full  site  value  was  £9,580,  much  higher  than  the 
Crown  was  contending  for.  It  was  agreed  now  that  that  figure  was  a 
mistake.  It  arose  through  some  carelessness  in  the  Referee's  office, 
including,  his  Lordship  was  afraid,  the  fact  that  the  Referee  signed  his 
award  without  reading  it  intelligently.  But  misfortunes  did  not  stop 
there.  The  next  day  the  solicitors  for  the  subject,  without  communicating 
with  the  other  side,  approached  the  Referee's  office  orally,  and  in  conse- 
quence of  what  they  said  he  purported  to  issue  an  amended  award  dated 
July  3,  in  which  the  full  site  value  appeared  at  £5,120  instead  of  £9,580. 
The  Crown  representatives  were  unable  to  accept  the  amended  award  iu 
view  of  the  fact  that  the  Referee  was  functns  officio,  having  issued  his 
award,  and  thereupon  thfe  subject  appealed  to  vary  the  original  award. 
The  Crown,  being  satisfied  that  the  origiual  award  was  a  mistake,  do  not 
oppose  the  appeal,  and  it  was  not  suggested  that  any  harm  had  resulted 
from  the  action  of  the  subject's  solicitors,  or  that  they  had  any  improper 
motive  in  taking  the  course  they  did.  But  having  regard  to  the  fact  that 
the  subject's  solicitors  did  not  admit  that  they  even  committed  a  technical 
breach  of  etiquette  (their  letter  of  July  24,  1913),  his  Lordship  thought  it 
right  to  say  that  the  well-known  rule  that  no  communication  should  be 
made  by  one  party  to  a  judicial  tribunal  without  the  knowledge  of  the 
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, -other  party  was  of  the  greatest  importance  and  should  be  strictly  observed. 
That  was  especially  so  where  the  communication  led  to  the  alteration  of  an 
■existing  award,  and  was  made  orally,  so  that  no  record  of  what  it  was 
existed.  While  no  improper  motive  was  imputed  to  the  subject's  solicitors, 
their  action  was  a  breach  of  a  well-established  rule  of  great  importance, 
and,  as  such,  most  regrettable. 

It  was  clear,  also,  that  a  Referee,  having  once  issued  his  award,  could 
not  issue  another  without  the  consent  of  both  parties.  If  an  error  was  to 
be  corrected,  unless  the  parties  assented,  it  could  only  be  done  by  the  Court 
on  proper  evidence  and  with  proper  procedure.  It  was  of  great  importance 
that  the  Referees  should  exercise  their  important  duties  with  strict  observ- 
ance of  all  rules  of  judicial  procedure. 

The  appeal  would  be  allowed,  and  the  figure  of  £5,120,  or  the  proper 
sum  after  allowing  for  the  judgment  as  to  tillages,  substituted  for  £9,580, 
on  the  first,  the  only  proper  award  of  the  Referee ;  but  in  the  circumstances 
it  would  be  allowed  without  costs.— (30  T.  L.  R.,  363.) 


[KING'S  BENCH  DIVISION.] 

SIMPSON  T.  COMMISSIONERS   OF  INLAND  REVENUE. 

[Maech  28th,  19U.] 

Mevenue — Referee — Order  for  Payment  of  "Expenses" — Amount  not 
assessed— Vaiidity  of  Ordei — Finance  (1909-10)  Act,  1910  (10 
mn:  VIZ,  c.  8),  s.  33  (3). 

Where  a  Referee  makes  an  order  under  Section  33  (3)  of  the  Finance 
<i909-10)  Act,  1910,  that  any  "expenses"  incurred  by  the  Inland  Revenue 
Commissioners  be  paid  by  the  appellant,  and  does  not  assess  the  amount, 
the  order  is  bad  and  cannot  be  made  a  rule  of  Court,  inasmuch  as 
"  expenses,"  unlike  "  costs,"  is  not  a  term  of  legal  art,  and  a  taxing  master 
has  no  jurisdiction  to  tax  "  expenses." 

Mr.  Justice  Scrutton  held  that  the  motion  must  fail.  "  Expenses  "  was 
not  in  England  a  term  of  legal  art  as  it  was  in  Scotland  ;  it  was  a  vague 
general  term,  possibly  here  used  by  Parliament  because  proceedings  before 
a  Referee  under  the  section  were  treated  as  very  informal.  If  costs  had 
been  the  word  used  the  order  would  not  be  bad,  because  "  costs  "  could  be 
ascertained  by  taxation  by  the  taxing  master,  a  ministerial  and  not  a 
judicial  officer.  This  was  the  principle  applied  to  the  award  of  an  arbi- 
trator where  either  by  statute  or  the  terms  of  submission  the  award  could 


332 

be  made  a,  rule  of  Court.  (^Holdsworth  v.  Wilson  (4  B.  and  S.,  1).) 
Apart  from  agreement,  that  rule  did  not  apply  where  the  award  was  that 
of  an  inferior  Court.  The  rule  did  not  apply  here  because  the  taxing 
master  had  no  jurisdiction  to  tax  "  expenses."  The  Court  in  the  absence 
of  statutory  provision  had  no  power  to  remedy  the  defect  by  sending  the 
order  back  to  the  Eeferee  for  him  to  assess  the  amount  of  the  expenses. 
The  motion  must,  therefore,  be  dismissed  with  costs. — (30  T.  L.  K.,  436.) 


[HOUSE  OF  LORDS.] 

EARL  FITZWILLIAM  o.  COMMISSIONERS  OF  INLA:ND 
REVENUE. 

[April  6th,  1914.] 

Revemie — Reversion  Duty — Whether  Value  of  Zicrnee  attaclied  to 
Premises  to  he  talten  into  acemmt — Finance  (1909-10)  Act,  1910 
(10  Edm.  VII.,  c.  8),  ».  13. 

A  lease  of  certain  property  having  a  cottage  upon  it  was  granted  by  F. 
in  1861  for  a  term  of  fifty  years,  at  an  annual  rent  of  £4.  Upon  the 
expiry  of  the  lease  in  April,  1911,  there  was  upon  the  property  a  fully- 
licensed  public-house.  In  June,  1911,  F.  granted  a  new  lease  of  the 
premises  for  fourteen  years  at  a  rental  of  £29  per  annum. 

Held,  that  in  estimating  the  value  of  the  land  for  the  purposes  of 
reversion  duty  the  value  of  the  licence  must  be  taken  into  consideration. 

Decision  of  the  Court  of  Appeal  (29  T.  L.  E.,  538  ;  [1913],  2  K.  B.,  693) 
affirmed. 

Lord  Atkinson  said  that  Lord  Fitzwilliam,  the  appellant,  was  the  owner 
in  fee  of  a.  certain  house  and  premises  which  had  been  demised  under 
a  lease  beai'ing  date  November  7,  1861,  for  a  term  of  fifty  years  from 
April  6,  1861,  at  the  yearly  rent  of  £4.  This  lease  accordingly  terminated 
on  April  6,  1911.  The  lessees'  interest  in  the  premises  had  become  vested 
in  the  Scarborough  and  Whitby  Breweries  Company,  and  they  were  at  the 
termination  of  the  lease  in  the  occupation  of  a  tenant  of  the  company,  who 
had  obtained  a  licence  from  the  proper  authorities  entitling  him  to  carry 
on  in  them  the  trade  and  business  of  a  publican.  The  licence  was  cun'ent 
at  the  expiration  of  the  lease,  and  was  what  is  called  in  the  Licensing 
(Consolidation)  Act  of  1910  an  "  old  "  licence.  On  the  termination  of  the 
lease  Lord  Fitzwilliam,  instead  of  being  merely  owner  of  the  reversion, 
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became  the  absolute  owner  in  fee  in  possession  of  premises,  with  all  the 
rights,  benefits,  privileges,  and  advantages  arising  from  that  owner#iip. 

It  was  found  in  the  case  that  the  total  value  of  the  licensed  premises 
as  they  stood  at  the  termination  of  the  lease  within  the  meaning  of  the 
twenty-fifth  section  of  the  Finance  (1909-10)  Act,  1910,  was  £500.  It 
was  admitted  that,  there  being  none  of  the  fixed  charges  and  other  encum- 
brances mentioned  in  the  third  subsection  of  that  section  affecting  the 
premises,  their  total  value  as  they  stood  at  the  termination  of  the  lease 
was  practically  their  gross  value  as  defined  in  Subsection  1  of  that  section. 
But  that  was  the  market  value  of  the  fee  of  the  premises  as  they  stood, 
with  all  the  rights,  benefits,  privileges,  and  advantages  which  the  purchaser 
would  acquire  by  reason  of,  and  springing  out  of,  the  ownership  of  the 
fee.  The  nature  and  quantum  of  the  estate  and  interest  acquired  by  the 
purchaser  were  precisely  the  same  as  those  vested  in  Lord  Fitzwilliam  on 
the  termination  of  the  lease.  The  rights,  privileges,  and  advantages 
accruing  to  him  by  reason  of  his  ownership  in  fee  of  these  premises  under 
the  Licensing  (Consolidation)  Act  of  1910  were,  if  not  greater,  certainly 
not  less  than  those  which  the  purchase  of  that  fee  would  secure  to  or 
confer  upon  the  purchaser.  The  benefit,  therefore,  which  accrued  to  Earl 
ritzwilliam  on  the  termination  of  the  lease  was  precisely  the  same,  prac- 
tically, as  that  which  would  be  acquired  by  the  purchaser  less  the  value  of 
the  reversion  already  belonging  to  the  earl.  That  value  had  been  fixed  at 
£120.  On  these  figures  it  was,  he  thought,  indisputable  that  the  money 
value  of  the  benefit  accruing  to  Earl  Fitzwilliam  at  the  termination  of  the 
lease  by  reason  of  his  then  becoming  owner  in  fee  in  possession  of  these 
premises  was  £500,  less  £120,  or  £380.  But  the  "  benefit  accruing  to  the 
"  lessor  by  reason  of  the  determination  of  the  lease  "  was  the  very  thing 
which  was  to  be  taxed  under  the  provisions  of  Section  13,  Sub.section  1,  of 
the  Finance  (1909-10)  Act  of  1910.  The  duty  of  10  per  cent,  upon  the 
money  value  of  that  benefit  was  styled  the  reversion  duty,  and  if  the 
matter  stood  there,  no  doubt  could,  he  thought,  be  entertained  that  this 
duty  would  be  leviable  on  the  sum  of  £380. 

It  was  contended,  however,  that  the  provisions  of  the  second  subsection 
of  this  section,  prescribing  the  mode  on  which  the  value  of  the  benefit  so 
designed  to  be  taxed  was  to  be  ascertained,  prohibited  such  a  conclusion. 
By  the  subsection  it  was  enacted  that  the  value  of  this  benefit  should  be 
"  deemed  to  be  the  amount  (if  any)  by  which  the  total  value  (as  defined 
"  for  the  purpose  of  the  general  provisions  of  this  part  of  this  Act  relating 
"  to  valuation)  of  the  land  at  the  time  the  lease  determines,"  less  certain 
deductions  inapplicable  in  this  case,  "  exceeds  the  total  value  of  the  land 
"  at  the  time  of  the  original  grant  of  the  lease  to  be  ascertained,"  &c.  The 
potent  governing  word,  it  was  argued,  was  the  word  "  land."  That,  it  was 
insisted,  meant  the  physical  thing  with  the  physical  erections  upon  it,  and 
the  benefits  which  the  owner  might  derive  from  the  fact  that  a  certain 
person  was  licensed  under  an  old  licence  to  sell  drink  for  consumption  on 
these  premises  was  no  part  of  this  land  itself,  and  therefore  should  be 
ignored,  and  the  total  value  of  this  land  be  taken-  to  be  the  sum  it  would 
fetch  in  the  market  if  this  licence  did  not  exist.  That  sum  was  fixed  at 
£300. 
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That  was,  in  substance,  the  only  argument  put  forward  in  support  of 
the  proposition  that,  notwithstanding  the  words  of  the  final  snbsection  of 
this  Section  13,  the  lessor  should  escape  the  payment  of  duty  on  nearly 
one-half  of  the  money  value  of  the  benefit  which  obviously  accrued  to  him 
by  the  determination  of  the  lease,  i.e.,  that  he  should  only  pay  duty  on 
£180  instead  of  £320.  The  clause  in  brackets  in  the  second  subsection 
linked  that  subsection  up  with  Section  25  of  the  statute  in  which  "  total 
"  value  "  was  defined.  It  would  be  observed  that  gross  value  was  what 
the  land  would  fetch  if  sold  in  the  open  market  in  its  then  condition,  free 
from  all  encumbrances,  charges,  or  restrictions,  other  than  rates  and  taxes. 
The  word  used  in  this  section  was,  as  in  the  thirteenth  section,  "  land." 
It  was  clear  from  the  second  subsection  of  Section  25  that  this  word 
included  the  buildings  erected  upon  the  land.  Now  the  condition  of  the 
premises  was,  apaong  other  things,  this,  that  they  were  suitable  for  the 
carrying  on  in  them  of  the  business  of  a  publican.  That  was  one  of  their 
inherent  capacities  affecting  their  value,  and,  secondly,  they  were  premises 
in  which  a  person  had  by  the  licence  of  the  proper  authorities  been 
authorised  to  utilise  this  capacity,  and  carry  on  in  them  this  very  trade 
and  business,  but  the  fact  that  a  person  had  been  so  authorised  to  utilise 
this  capacity  gave  to  any  person  who  might  become  owner  of  the  premises 
a  right  or  claim  to  have  the  licence  continued. 

It  was  plain  from  the  third  subsection  of  Section  25  that  in  ascertaining 
the  total  value  a  deduction  was  to  be  made  from  the  gross  value  of  the 
land  in  respect  of  any  injurious  restrictions  imposed  upon  the  owner 
touching  its  user.  And  he  was  quite  unable  to  see  on  what  principle  a 
right  to  use  the  premises  in  a  very  profitable  way  for  which  they  had  a 
, proved  capacity,  or  a  chance  of  obtaining  that  right,  arising  from  the  very 
fact  of  the  ownership,  was  not  an  element  increasing  the  value  of  the 
premises  just  as  a  restriction  on  their  use  is  a  consideration  diminishing  it. 
The  person  who  would  purchase  the  premises  in  the  market  would  not 
•purchase  the  existing  licence,  but  the  right  or  chance  of  obtaining  a  similar 
licence  would  belong  to  him.  The  lessor  was,  as  he  had  already  pointed 
out,  in  as  good  if  not  in  a  better  position. 

Under  Section  25  of  the  Licensing  (Consolidation)  Act,  1910,  he  could 
obtain  a  transfer  of  the  licence  to  himself  when  he  went  into  occupation, 
or  he  could  let  to  a  new  tenant,  who  could  apply  for  a  transfer.  Under 
Section  26  the  owner  could  object  successfully  to  his  former  tenant  obtain- 
ing a  removal  of  the  licence  from  the  lessor's  premises  to  some  other 
premises  newly  acquired  by  him.  The  lessor  could  obtain  a  protection 
order  authorising  him  to  continue  to  carry  on  this  ti-ade  in  his  premises 
during  the  currency  of  the  old  licence  until  the  time  arrived  for  applying 
for  a  transfer.  He  got  the  advavitages  specified  in  the  fourth  schedule  to 
this  statute.  And,  lastly,  he  acquired  an  absolute  right,  if  the  business 
was  properly  conducted,  to  have  the  licence  renewed  or  compensation  paid 
in  case  the  renewal  be  refused.  And  when  that  compensation  came  to  be 
measured  it  would,  under  Section  20,  be  at  a  sum  equal  to  the  difference 
between  the  value  of  the  premises  as  licensed  calculated  as  if  the  licence 
were  subject  to  the  conditions  touching  renewal  existing  before  the 
.passing  of  the  Act  of  1904,  together  with   the  amount  of  loss  due  to  the 
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depreciation  of  trade  fixtures  and  the  value  which  the  premises  wouli? 
bear  if  they  were  not  licensed. 

In  the  face  of  these  pi'ovisions  it  was,  he  thought,  impossible  to  contend 
that  all  these  advantages  were  not  pai-t  of  the  benefit  that  the  lessor 
received  by  the  termination  of  the  lease,  and  as  they  pprang  from  his  com- 
plete ownership,  possession,  and  occupation  of  his  land  with  the  building 
on  it  were  not  elements  increasing  the  value  of  these  premises.  He  was 
therefore  of  opinion  that  the  judgment  of  the  Court  of  Appeal  was  right, 
and  that  the  appeal  should  be  dismissed,  with  costs. 

Lord  Shaw  of  Dunfermline  gave  judgment  to  the  like  effect.  Lord 
Loreburn  and  Lord  Moulton  concurred. — (30  T.  L.  R.,  459.) 


[COTJRT   OF  APPEAL.] 

WATTE'S  EXECUTORS  v.  COMMISSIONERS  OF  INLAND 
REVENUE. 

[May  27th,  1914.] 

Rewmie — Site  Value — Deductions — Farm  Land, —  Yaliie  of  Sea  WalU 
and  Dykes— Finanee  (1909-10)  Act,  1910  (10  Edw.  VII.,  o.  8),  s.  25 
(2),  (4)  (*). 

In  arriving  at  the  site  value  of  farm  land  no  deduction  is  to  be  made 
under  Section  25  (2)  and  (4)  (J)  of  the  Finance  (1909-10)  Act,  1910,  in 
respect  of  the  value  of  sea  walls  by  which  the  land  is  protected  from  the 
sea,  or  of  dykes  used  for  draining  the  land. 

The  Court  dismissed  the  appeal. 

The  Master  of  the  Rolls,  after  stating  the  facts,  said  that  the  substantial 
question  was  whether  either  of  the  banks  could  be  called  a  building.  In 
his  opinion  it  could  not.  He  did  not  doubt  that  there  might  be  a  building 
constructed  of  wood  as  well  as  of  brick  and  stone,  and  that  it  was  not 
necessary  that  there  should  be  a  roof  or  cover  in  order  to  constitute  a 
building.  But  a  bank  composed  of  consolidated  earth  and  covered  with 
grass,, although  It  might  have  been  constructed  so  successfully  as  to  have 
kept  out  the  sea  for  nearly  2,000  years,  was  not  a  "  building  "  for  the 
purposes  of  this  Act. 

It  was  contended  that  the  policy  of  the  Act  was  to  get  at  what  had 
sometimes  been  called  the  "  prairie  "  value  of  the  land,  without  regard  to 
any  improvement  made  by  man.  But  the  language  of  the  Act  did  not 
admit  of  this.  Millions  of  money  had  been  spent  by  landowners  in  drain- 
age which  had  enormously  improved  their  land  for  agricultural  purposes, 
but  no  deduction  or  allowance  for  this  expenditure  could  be  claimed  in 
respect  of  drainage.  If  it  was  not  a  building,  it  might  possibly  be  deemed 
a  "  structure  "  but  it  could  not  be  a  structure  in  connection  with  the  farm 
buildings. 
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It  was  sought  to  derive  assistance  from  Section  35,  Subsection  4  (J), 
which  said  in  substance  that  capital  expenditure,  incurred  for  the  purpose 
of  improving  land  as  building  land,  or  for  the  purpose  of  any  business, 
trade,  or  industry  other  than  agriculture,  must  be  deducted  in  order  to 
ascertain  the  assessable  site  value.  What,  then,  was  the  meaning  of  the 
words  "  land  as  building  land  "  ?  It  must  be  that  there  was  at  a  given  time  a 
reasonable  and  proximate  chance  of  the  lands  being  laid  out  and  developed 
for  building  purposes.  In  his  opinion,  although  the  sea  banks  by  turning  a 
marsh  into  arable  land  had  rendered  it  possible  to  erect  buildings,  that  did  not 
suffice  to  bring  the  case  within  Subsection  (4)  (J).  The  exclusion  of  agricul- 
ture in  Subsection  (4)  (A)  was  again  fatal  to  the  claim.  But  it  was  urged 
that  the  words  at  the  end  of  the  section  applied.  It  was  there  provided  that 
expenditure  incurred  for  the  purpose  of  improving  the  land  for  agriculture 
might  also  to  some  extent  be  allowed  as  a  deduction,  if  the  expenditure 
had  at  the  same  time  improved  the  value  of  the  land  as  building  land,  or 
for  the  purpose  of  any  business,  trade,  or  industry  other  than  agriculture. 
There  was  nothing,  in  his  opinion,  which  made  those  words  applicable  to 
the  present  case.  It  was  ridiculous  to  suggest  that  at  the  present  moment 
there  was  any  business,  trade,  or  industry  other  than  agriculture  to  which 
this  land  could  reasonably  be  applied.  In  his  opinion  the  decision  of  the 
Referee,  which  was  approved  by  Mr.  Justice  Scrutton,  was  correct,  and  the 
present  appeal  must  be  dismissed  with  costs. 

Lord  Justice  Swinfen  Eady  and  Lord  Justice  Pickford  delivered 
judgment  to  the  same  effect. — (30  T.  L.  R.,  568). 


[COURT  OF  APPEAL.] 

INLAND  REVENUE  COMMISSIONERS  v.  CLAY  AND  OTHERS. 

INLAND  REVENUE  COMMISSIONERS  r.  BUCHANAN 

AND  OTHERS. 

[May  28th,  1914.] 

Revenue— Land— Gross  Value— PHce  liltely  to  he  given  by  adjoining 
Owner-Meaning  of  "  Willing  Seller"— Finance  (1909-10)  Act,  1910 
(10  mw.  VIZ.,  c.  8),  *•.  25  (1). 

By  Section  25  (1)  of  the  Finance  (1909-10)  Act,  1910,  "For  the 
■■  purposes  of  this  part  of  this  Act,  the  gross  value  of  land  means  the 
"  amount  which  the  fee  simple  of  the  land,  if  sold  at  the  time  in  the  open 
"  market  by  a  willing  seller  in  its  then  condition,  free  from  encumbrances, 
"  and  from  any  burden,  charge,  or  restriction  (other  than  rates  or  taxes), 
"  might  be  expected  to  realise." 

Sdd,  (1)  that  in  calculating  the  gross  value  of  land  the  Referee  is 
entitled  to  take  into  consideration  the  fact  that  an  adjoining  owner  would 
be  likely  to  offer  more  for  it  than  it  would  be  worth  to  anybody  else  •  and 
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(2)  that  the  words  "  willing  seller  "  mean  a  person  who  is  a  free  agent,  and 
who  cannot  by  compulsory  powers  be  required  to  sell. 

Decision  of  Scrutton,  J.  ([19U],  1  K.  B.,  339)  affirmed. 

The  Master  of  the  Rolls  said  that  this  appeal— for  he  thought  the  two 
cases  really  formed  one  appeal— raised  an  important  question  under  Sec 
tiou  25  of  the  Finance  (1909-10)  Act,  1910.  That  section  provided  that 
the  "gross  yalue  "  of  land  meant  the  amount  which  the  fee  simple  of  the 
land  if  sold  at  the  time  in  the  "  open  market "  by  a  "  willing  seller  "  in  its 
then  condition  (subject  to  certain  deductions)  might  be  expected  to  realise. 
His  Lordship  then  stated  the  facts,  and  continued  :  The  Referee  found  the 
gross  value  as  on  April  30,  1909,  to  be  £1,000,  and  Mr.  Justice  Scrutton 
has  upheld  that  view.  The  contention  on  the  part  of  the  Crown  is  that 
the  gross  value  is  £750  only.  The  contest  before  us  has  turned  mainly  upon 
the  words  "  open  market  "  and  "  willing  seller."  1  think  the  view  ultimately 
taken  by  counsel  for  the  appellants,  and  also  for  the  respondents,  as  to  the 
meaning  of  "  open  market "  is  correct.  "  Open  market "  includes  a  sale 
by  auction,  but  it  is  not  confined  to  that.  It  would  include  property 
publicly  announced  in  the  usual  way  by  insertion  in  the  lists  of  house 
agents.  But  I  think  that  it  does  not  necessarily  involve  the  idea  of  a  sale 
without  reserve.  1  can  see  no  reason  for  excluding  from  consideration  the 
fact  that  the  property  is  so  situated  that  to  one  or  more  persons  it  presents 
greater  attractions  than  to  anybody  else.  The  house  or  the  land  may 
immediately  adjoin  one  or  more  landowners  likely  to  offer  more  than  the 
property  would  be  worth  to  anybody  else.  This  is  a  fact  which  cannot  be 
disregarded.  The  Solicitor-General  ultimately  admitted  that  some  regard 
must  be  had  to  the  facts.  But  he  urged  that  one  ought  only  to  consider, 
first,  what  an  outside  purchaser  would  give,  say,  £750,  and  then  allow  the 
adjoining  owner  one  more  bid.  In  other  words,  something  very  small 
beyond  the  £750. 

We  had  our  attention  called  to  the  valuable  judgments  of  Lords 
Johnston  and  Salvesen  in  the  recent  Scotch  case  of  Glass  v.  Commissioners 
of  Inland  Mevenue  (um-eported),  and  1  accept  their  view  of  the  meaning 
of  the  words  "  open  market."  The  price  at  which  the  property  was  sold 
in  1910  is  not  the  test  of  the  gross  value  in  April,  1909,  but  it  cannot  be 
disregarded.  I  adopt  the  language  of  Mr.  Justice  Scrutton  :  "  He  (the 
"  Referee)  was  right  in  this,  not  because  of  the  sale  for  £1,000,  but 
"  because  of  the  reasonable  expectation  that  a  willing  seller  could  get 
"  £1,000  or  more  from  the  nursing  home."  An  "  open  market "  sale  of 
property  "  in  its  then  condition  "  presupposes  a  knowledge  of  its  situation 
with  all  surrounding  circumstances.  To  say  that  a  small  farm  in  the 
middle  of  a  wealthy  landowner's  estate  is  to  be  valued  without  reference 
to  the  fact  that  he  will  probably  be  willing  to  pay  a  large  price,  but  solely 
with  reference  to  its  ordinary  agricultural  value,  seems  to  me  absurd.  If 
the  landowner  does  not  at  the  moment  buy,  land  brokers  or  speculators  will 
give  more  than  its  pure  agricultural  value  with  a  view  to  reselling  it  at  a 
profit  to  the  landowner.  It  is  for  the  Referee,  whose  competence  is  not 
challenged,  to  arrive  at  a  figure.  The  Court  ought  not,  as  a  rale,  to  review 
his  decision  on  what  is  in  truth  a  question  of  fact.  1  see  no  ground  for 
supposing  that  there  has  been  any  misdirection  in  point  of  law. 
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The  other  point  is  as  to  the  meaning  of  "  willing  seller."  It  is  urged 
that  Mrs.  Buchanan  never  was  a  willing  seller  ;  that  she  never  wished  to 
vacate  the  house  in  which  she  was  living,  and  that  it  was  only  after 
pressure  from  the  trustees  that  she  agreed  to  sell  for  £1,000.  I  am  dis- 
posed to  think  that  a  willing  seller  is  a  person  who  is  a  free  agent  and 
cannot  be  required  by  virtue  of  compulsory  powers  to  sell,  and  that 
Mrs.  Buchanan  was  a  willing  seller  when,  in  1910,  she  voluntarily  agreed 
to  accept  £1,000.  If,  however,  contrary  to  my  view,  she  was  not  a  willing 
seller,  the  problem  still  remains,  for  the  existence  of  a  vdlling  seller, 
whether  Mrs.  Buchanan  or  not,  must  be  assumed  for  the  purpose  of-  the 
section. 

In  my  opinion,  the  judgment  of  Mr.  Justice  Scrutton  affirming  the 
decision  of  the  Referee  was  correct,  and  this  appeal  must  be  dismissed  with 
costs. 

Lord  Justice  Swinfen  Eady  and  Lord  Justice  Pickford  delivered 
judgment  to  the  same  effect. — (30  T.  L.  R.,  573.) 
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Before  John  Lopdbll,  Esq.,  Referee,  29tk  January,  19U. 

Mrs.  a.  W.  Patten  i:  The  Commissioners  of  Inland  Revenue. 

Undeveloped  Land  Duty — Land  used  fob  Ageicultueal  Pue- 
POSES  —  Lease  —  Exemption  —  "  Ownbe  " — Finance  (1909-10) 
Act,  1910,  s.  17  (5). 

The  notice  of  appeal  served  by  the  appellant's  agents  was  as  follows : — 
''  We  hereby  give  notice  of  om-  intention  to  appeal  against  the  assess- 
"  ment  of  11.?.  3d.  duty  under  Part  I.  of  the  Finance  Act,  and  the  deter- 
"  mination  by  the  Commissioners  in  respect  of  the  following  matter, 
"  namely,  that  Mrs.  Agnes  W.  Patten  must  be  regarded  as  the  'owner'  of 
"  the  above  referred  to  hereditament." 

The  particulars  of  our  grounds  of  appeal  are  as  follows  : — 

(1)  That  Mrs.  Agnea  W.  Patten  having  by  deed  dated  December  17, 
1892,  and  made  between  the  said  Agnes  W.  Patten  of  the  first 
part,  Richard  C.  Patten,  eldest  surviving,  son  of  the  said  Agnes 
W.  Patten,  of  the  second  part,  "William  M.  Lane  of  the  third 
part,  and  Anne  Lane  of  the  fourth  part,  assigned  unto  the  said 
Anne  Lane  the  lands  hereinbefore  referred  to  demised  by  lease 
dated  March  25,  1856,  for  the  term  of  999  years  and  all  the  life 
estate  of  her  the  said  Agnes  W.  Patten  in  said  lease  and  lands 
and  all  her  interest  therein  under  the  will  of  her  husband 
William  Patten  to  hold  unto  the  said  Anne  Lane,  her  executors, 
administrators  and  assigns  during  the  life  of  the  said  Agnes  W. 
Patten  (subject  as  in  said  deed  mentioned),  is  not  the  "  owner  "  of 
the  said  lauds  within  the  meaning  of  the  said  Act ;  and 
U 


340 

(2)  That  Mrs.  Agnes  W.  Patten  having  sent  in  a  claim  for  exemption 
under  Section  17  (5)  of  the  said  Act  in  respect  of  this  agricultural 
land  held  under  a  tenancy  created  before  April  30,  1909,  the  said 
land  is  exempt  from  undeveloped  land  duty,  and  should  not  be 
charged  or  assessed  with  same,  altogether  irrespective  of  the 
question  whether  Mrs.  Agnes  W.  Patten  is  or  is  not  the  "  owner  " 
within  the  meaning  of  the  said  Act. 

Section  17  (5)  referred  to  is  as  follows ;  "  Where  agricultural  land  is  at 
"  the  time  of  the  passing  of  this  Act  held  under  a  tenancy  originally 
"  created  by  a  lease  or  agreement  made  or  entered  into  before  the  30th  day 
"  of  April,  1909,  undeveloped  land  duty  shall  not  be  charged  on  the  site 
"  value  of  the  land  during  the  original  term  of  that  lease  or  agreement 
while  the  tenancy  continues  thereunder.     .     .     ." 

The  Eeferee :  The  decision  on  the  appeal  in  respect  of  which  the 
annexed  notice  of  appeal  has  been  given  is  as  follows  : — 

Having  had  the  necessary  consultations  and  having  regard  to  the 
evidence,  viz.,  that  it  was  agreed  that  the  land  in  question  was  agricul- 
tural land,  containing  1  acre  and  30  poles,  and  held  under  a  lease  made 
on  March  25,  1856,  for  a  term  of  999  years,  I  hereby  decide  that  as  the 
land  is  agricultural  land  held  under  a  tenancy  created  by  a  lease  made 
before  April  30,  1909,  under  the  provisions  of  Section  17  (5)  of  the 
Finance  (1909-10)  Act,  1910,  it  is  therefore  exempt  from  payment  of 
undeveloped  land  duty. 

Having  given  this  decision,  the  question  raised  under  Part  I.,  notice  of 
appeal  does  not  arise. 

I  award  the  appellant  the  costs  incurred  at  the  hearing  of  this  appeal. 

For  the  appellant :  A.  Bell  (A.  Bell  &  Sons,  Limited). 

For  the  Commissioners :    B.   Collins,  Solicitor  of  the  Inland   Revenue 
Department. 


Before  JOHN  LOPDBLL,  Esq.,  Meferee,  2lst  April,  1914. 

The  Impbeial  Tobacco  Company  op  Great  Britain  and  Ireland 
V.  The  Commissioners  of  Inland  Revenue. 

Increment  Value  Duty  —  The  "Occasion"  the  Grant  op  a 
Lease  —  Amount  op  Duty  not  excessive  —  Valuation  of 
Site  Value— Finance  (1909-10)  Act,  1910,  ss.  2  (2)  (6)  & 
32  (1). 

The  notice  of  intention  to  appeal,  which  was  given  by  the  appellants'" 
solicitors,  was  as  follows  : — 
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We  hereby  give  notice  of  our  intention  to  appeal  against  the  aesessment 
of  increment  value  duty  under  Part  I.  of  the  Finance  Act. 
The  particulars  of  our  grounds  of  appeal  are  as  follows  : — 

(1)  That  the  duty  assessed  is  excesf-ive  ; 

(2)  That  the  valuation  of  the  site  value  on  the  occasion  on  which 
increment  value  is  to  be  collected  is  excessive. 

The  Referee's  decision  was  as  follows  : — 

The  decision  on  the  appeal  in  respect  of  which  the  annexed  notice  of 
appeal  has  been  given  is  as  follows  :  The  lands  forming  the  subject  of 
this  appeal  consist  of  a  yard,  &c.,  No.  1,  Bridget's  Lane,  Cork,  containing 
2  perches  and  8  yards,  and  appear  to  have  been  held  by  the  appellants 
under  a  lease  from  March  25,  1857,  for  100  years  at  a  rent  of  £3, 
adjusted  to  £2  16,s.  ■  They  subsequently  let  their  premises  to  Messrs.  Bea- 
mish and  Crawford  under  a  lease  dated  April  25,  1911,  for  45  years  and 
11  mtonths,  the  rent  reserved  being  £10  per  annum,  and  which  was  the 
"  occasion  "  for  demanding  increment  value  duty.  The  premises  are  now 
practically  incorporated  with  those  of  Messrs.  Beamish  &  Crawford.  In 
the  provisional  valuation  the  assessable  site  value  is  £90 — site  value  on 
"occasion"  being  £180.  It  is  admitted  (1)  that  there  was  no  appreciable 
change  in  the  value  of  the  land  between  April  30, 1909,  and  April  25, 1911, 
and  (2)  that  the  Commishioner  of  Valuation  at  the  time  the  provisional 
valuation  of  July  22,  1912,  was  made,  had  before  him  the  fact  that  the 
underlease  of  April  25,  1911,  had  been  granted,  and  was  aware  of  the 
rent  reserved  thereby. 

Having  held  the  necessary  consultation,  having  inspected  the  premises, 
having  considered  the  evidence,  and  having  regard  to  the  provisions  of 
Section  2  (2)  (6)  and  Section  32  (1),  I  am  of  opinion,  and  so  decide,  that 
the  valuation  of  the  site  value  on  "  occasion  "  is  not  excessive,  and  there- 
fore the  appellants  should  pay  the  Commissioners  the  amount  of  duty 
demanded,  viz.,  £13  7s.  Id. 

I  award  the  Commissioners  the  sum  of  £8  8s.  expenses  incurred  in 
connection  with  this  appeal. 

For  the  appellants  :  H.  D.  Conner,  K.C.,  instructed  by  Fry  &  Sons  and 
Mr.  Sowerby. 

For  the  respondents  :  B.   Collins,  of  the   Solicitor's  Department,  Inland 
Revenue. 
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Before  Geoege  Hewson,  Esq.,  D.L.,  Referee,  Itli  May,  1914. 

In  the  matter  op  an  Appeal  by  Chaulbs  Edwabd  Teevoe 
johnbs  cookman,  exbcutoe  op  william  cookmax,  deceased, 
and  in  the  mattee  op  the  finance  (1909-10)  act,  1910. 

Estate  Duty— Deceased  leaving  Lands  bought-out  undee 
THE  Ieish  Land  Pitechasb  Acts— Annuity  foe  Eepatment 
OP  Advance— Peinciple  on  which  "Peinoipal  Value"  is 
PIXED  undee  Section  60  (2),  Finance  (1909-10)  Act,  1910— 
Fiest  ascbetain  Feb  Simple  Peice  op  Lands  in  Open 
Maeket,  and  then  deduct  Ebdemption  Value  op  the 
Land  Purchase  Annuity— Sections  33,  60,  and  61  op  the 
Finance  (1909-10)  Act,  1910 ;  Section  7  (5)  op  the  Finance 
Act,  1894. 

The  relevant  facts  in  this  case  are  as  follows  : — 

William  Cookman,  of  Kiltrea  House,  Enniscorthy,  co.  Wexford,  died 
November  19,  1912,  possessed  inter  alia  of  certain  lands  of  Kiltrea 
and  Newtown,  co.  Wexford,  containing  114  acres  2  roods  32  perches 
statute  measure,  purchased  under  the  L-lsh  Land  Purchase  Acts,  subject 
to  an  annuity  of  £62  6i.  dd.  The  Poor  Law  valuation  was  £67  5s.  per 
annum.  When  the  lands  vfere  purchased  under  the  Land  Purchase  Acta 
the  sum  advanced  was  £l,610,"and  at  the  date  of  the  death  of  the  said 
William  Cookman  the  redemption  price  of  the  land  purchase  annuity 
was  £1,557  lOs.  The  representatives  of  the  deceased  had  a  valuation 
made  for  the  purposes  of  estate  duty,  and  Mr.  James  P.  Connor,  an 
auctioneer  of  Enniscorthy,  made  an  affidavit  in  wliich  he  swore  "  that 
"  the  marketable  value  of  the  holdings  at  Kiltrea  and  Newtown,  the 
"  property  of  the  above  deceased,  was,  at  the  date  of  death  of  William 
"  Cookman,  deceased,  viz.,  on  March  19,  1911,  the  sum  of  £800  sterling." 
This  was  taken  by  the  estate  duty  office  to  be  the  net  value  of  the  property 
subject  to  the  annuity  to  the  Irish  Land  Commission,  the  redemption  value 
of  which  was,  as  already  stated,  £1,557  10«.  The  estate  duty  office 
treated  the  principal  value  of  the  property  under  Section  7  (5)  of  the 
Finance  Act,  1894,  and  Section  60  of  the  Finance  (1909-10)  Act,  1910,  as 
being  £2,357  17*.  From  this  they  deducted  £1,557  10s.,  the  redemption 
price  of  the  annuity,  and  arrived  at  £S00,  on  which  the  duty  was  assessed. 
It  was  intimated  that  the  particulars  would  be  submitted  to  the  Commis- 
sioner of  Valuation  for  him  to  declare  what  the  value  was,  and  that  the 
assessment  would  be  liable  to  adjustment.  The  representatives  of  the 
deceased  (appellants)  contended  that  the  method  of  arriving  at  the  prin- 
cipal value  adopted  by  the  estate  duty  office  was  wrong,  and  that  the 
proper  method  is,  in  the  first  instance,  to  leave  out  of  contemplation 
entirely  the  existence  of  the  annuity  and  to  estimate  what  gross  sum  the 
property  would  fetch  if  sold  in  the  open  market  free  from  any  annuity. 

The  parties  appealed  to  the  Referee.  Under  the  Irish  Land  Purchase 
Acts  an  advance  of  the  purchase  money  is  made  to  the  purchasing  tenants. 
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Their  holdings  are  vested  in  them  in  fee  simple  subject  to  an  annuity 
which  is  calculated  at  the  rate  of  3|  per  cent,  on  the  amount  of  the 
advance,  and  this  rate  pays  off  both  principal  and  interest.  It  may  be 
redeemed  at  any  time. 

Mr.  Gerald  Horan  appeared  for  the  appellant,  the  representative  of 
William  Cookman,  deceased.  The  point  in  this  appeal  is  on  what  basis 
the  vainer  should  certify  the  price  the  property  would  fetch  if  sold  in  the 
open  market.  Throughout  the  Finance  (1909-10)  Act,  1910,  all  the  sections 
show  in  arriving  at  gross  value  mortgages  or  charges  are  to  be  disregarded. 
The  privileges  granted  to  tenants  by  the  State  cannot  be  taken  into  account. 
In  arriving  at  the  price  in  the  open  market  the  amount  should  not  be 
enhanced  by  the  fact  that  the  State  gives  assistance  in  purchasing  the  fee 
simple.  The  valuer  should  consider  what  a  man  putting  down  cash  would 
give.  Under  Section  7  (5)  of  the  Act  of  1894  you  arrive  at  the  price  of 
the  fee  simple,  and  then  the  estate  duty  office  makes  the  deductions. 

Mr.  B.  Collins,  of  the  Solicitor's  Department  of  the  Inland  Kevenue, 
Dublin,  appeared  for  the  Commissioners  of  Inland  Eevenue.  Section  7  (5) 
of  the  Finance  Act,  1894,  provides  that  the  principal  value  of  any  property 
shall  be  estimated  to  be  the  price  of  the  property  if  sold  in  the  open  market 
at  the  time  of  the  death  of  the  deceased.  The  price  is  the  sum  it  was 
reasonably  certain  the  property  would  fetch  if  so  sold  having  regard  to  all  the 
circumstances.  The  Commissioners  rely  on  Section  60  (2)  of  the  Finance 
Act,  1910.  The  most  profitable  way  to  dispose  of  a  farm  of  this  size  is  to 
•  sell  it  as  a  unit  subject  to  the  Laud  Commission  annuity.  You  take  the  net 
price  and  add  the  charge,  and  the  result  is  made  up  of  what  you  pay  and 
what  you  undertake  to  pay.  The  principle  1  contend  for  was  laid  down  by 
Fitzgibbou,  L.J.,  in  Attorney-General  v.  Jameson  ([1904],  2  I.  E.,  685  ; 
[1905],  2  I.  E.,  218;.  Section  7  (5)  turns  "  value  "  into  "  price  "  for  the 
purpose  of  estimating  its  amount.  That  price  is  to  be  ascertained  upon  a 
sale  assumed  to  take  place  "  in  the  open  market."  .  .  .  The  "  price  "  was 
to  be  that  which  a  purchaser  would  pay  for  the  right  "  to  stand  in  Henry 
"  Jameson's  shoes,  with  good  title  to  get  into  them  and  to  receive  all  the 
"  profits,  subject  to  all  the  liabilities  of  the  position."  I  refer  to  Attorney- 
General  V.  Partington,  where  Cairns,  L.C.,  with  reference  to  the  con- 
struction of  taxing  statutes,  says  :  "  If  the  person  sought  to  be  taxed 
"  comes  within  the  letter  of  the  law,  he  must  be  taxed,  however  great  the 
"  hardship  may  appear  to  the  judicial  mind  to  be  ...  if  there  be  admis- 
"  sible  in  any  statute  what  is  called  an  equitable  construction,  such  a  con- 
"  struction  is  not  admissible  in  a  taxing  statute,  where  you  can  simply 
"  adhere  to  the  words  o£  the  statute."  I  do  not  propose  to  give  any 
evidence  at  all,  because  it  is  a  question  of  principle.  Section  32  (2)  of  the 
Finance  (1909-10)  Act,  1910,  and  Section  22  of  the  Finance  Act,  1894, 
may  be  mentioned.  The  former  deals  with  the  discharge  of  any  incum- 
brance, and  the  latter  defines  "  property  "  and  "  incumbrance." 

The  Eeferee  :  The  decision  on  appeal  in  respect  of  which  the  annexed 
notice  of  appeal  has  been  given  as  follows  : — 

The  value  of  the  lands  of  Kiltrea  and  Newtown,  containing  114  acres 
2  roods   32  perches,  statute  measure,  purchased  under  the  Land  Pur- 
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chase  Act,  subject  to  an  annuity  to  the  Irish  Land  Commission  of 
£67  Bs.,  is  £1,917.  I  find  the  appellant  entitled  to  £10  10s.  expenses 
in  this  appeal.  The  point  I  am  asked  to  decide  is  the  principle  on 
which  the  principal  value  of  property  should  be  arrived  at  under 
Section  60  of  the  Finance  Act,  1910,  the  Inland  Revenue  contending 
that,  in  the  ease  of  holdings  bought  under  the  Land  Purchase  Acts,  it 
should  be  calculated  on  the  sum  that  the  lands  would  fetch,  subject  to  the 
annuity,  in  the  open  market,  in  this  case  estimated  at  £800,  to  which 
should  be  added  the  redemption  value  of  the  annuity  at  the  date  of  death, 
which  was  calculated  at  £1,557  lOs.,  making  in  all  a  round  sum  of 
£2,300.  The  appellants  contend  that  the  principal  value  means  the  fee 
simple  value  in  the  open  market  of  the  property  free  from  all  incum- 
brances. I  think  the  latter  is  the  correct  view.  If  the  principle  on  which 
the  Inland  Eevenue  asse;sB  the  principal  value  is  accepted,  it  would  create 
the  position  that  every  year  the  payments  to  the  sinking  fund  by  the 
occupier,  who  is  the  owner  in  fee,  would  reduce  the  capital  value,  and  this 
would  be  affected  in  a  marked  degree  in  holdings  bought  under  the  earlier 
Land  Purchase  Acts,  Tvhere  annuities  can  be  redeemed  in  stock,  which  can 
at  present  be  bought  at  a  discount  of  20  to  25  per  cent.  I  cannot  hold 
that  a  different  principle  should  be  adopted  in  estimating  the  value  of 
encumbered  land  and  land  free  of  encumbrances.  It  was  not  contended 
by  the  Treasury  that  the  principal  value  was  represented  by  the  amount 
originally  advanced  to  the  occupier  to  buy  the  fee  simple  plus  what  may 
for  convenience  be  called  the  tenant-right.  The  Treasury  gave  no 
evidence  of  value,  and  I  have  therefore  fixed  the  principal  value  as  above 
on  the  only  evidence  before  me,  which  was  not  of  a  very  satisfactory 
character. 

For  the  appellants  :  Sinnott  &  Co. 

For  the  respondents  ;  Frank  Martin,  of  the  Solicitor's  Department,  Inland 
Kevenue. 


Bf/ore  H.  M.  CoBB,  Esq.,  Beferee,  Sth  June,  1914. 

J.  C.  ISAKD  AND  Others  r.  The  Commissionbes  of  Inland 
Kevenue. 

Peovisional  Valuation— Total  Value— Special  Puechasee— 
Finance  (1909-10)  Act,  1910,  s.  25. 

Mr.  Allen  said  that  the  facts  were  simple,  and  since  the  decisions  of 
the  Scottish  Valuation  Court  in  Glass  v.  Commissioners  of  Inland 
HeivHiw  and  the  Court  of  Appeal  in  Commissioners  of  Inland  Rerenne  v. 
Clay  and  Others,  and  Commiuioners  of  Inland  Revenue  v.  BncJuinan 
and  Others,  the  law  was  clear.  The  land  was  close  to  the  S.  E.  and  C. 
Railway,  and  on  November  29,  1912,  the  owners  conveyed  it  to  the  com- 
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pauy  for  dE  1,000.  Just  before  the  conTeyance  a  provisioual  valuation  was 
served,  bat  on  February  17,  1913,  an  amended  provisional  valuation  was 
served,  showing  gross  and  total  value,  £600  ;  difEerence  between  gross  and 
full  site  value,  £285  ;  full  site  and  assessable  site  value,  £315.  On 
March  \i,  1913,  notice  of  objection  was  given  on  the  ground  that  the  total 
value  was  too  low,  and  requiring  it  to  be  raised  to  £1,000.  That  was  not 
done,  and  on  April  28,  1912,  notice  of  appeal  was  given.  In  1908  the 
property  was  let  to  Mr.  Nash  on  a  yearly  tenancy  at  £30,  but  on  Septem- 
ber 29,  1910,  Mr.  Nash  took  it  on  a  full  repairing  lease  for  seven  years  at 
£35.  He  did  not  contend  that  the  value  to  an  ordinary  purchaser  would 
be  £1,000,  but  he  was  going  to  contend  that  the  total  value  in  the  provi- 
sional valuation,  considering  the  special  circumstances  which  affected  the 
land,  was  too  low.  In  considering  how  much  that  ought  to  be  raised,  the 
strongest  evidence  was  the  fact  that  it  was  sold  for  £1,000  in  1912.  If  he 
could  prove  that  the  same  causes  were  at  work  in  1909  affecting  the  value 
of  the  land  as  regarded  the  special  purchaser,  viz.,  the  railway  company,  as 
were  at  work  in  1912,  the  case  would  be  within  the  recent  decision  in  the 
Court  of  Appeal.  For  some  time  before  1 909  it  was  common  knowledge  in 
the  district  that  the  railway  company  intended  to  extend  their  station,  and 
to  do  that  it  would  be  necessary  to  buy  up  some  of  the  surrounding  property. 
Before  1909  the  company  had  altered  the  levels  of  the  bridt;e  to  be  ready 
for  the  extension.  It  was  necessary  for  the  company  to  buy  property  for 
the  extension  because  it  was  a  most  important  junction.  There  were 
three  lines  of  railway  there. 

The  Court  of  Appeal  had  decided  that  a  "  willing  seller  "  was  a  person 
who  sold  of  his  own  free  will,  and  not  under  the  compulsion  of  law.  Then 
there  were  the  words  "  might  be  expected  to  realise."  The  Court  decided 
that  if  there  was  a  particular  purchaser  in  the  market,  and  it  was  known 
that  he  was  likely  to  acquire  the  land,  or  wished  to  acquire  it  within 
some  reasonable  length  of  time  for  a  special  purpose,  then  the  value 
which  he  would  give  for  it  above  the  value  that  any  other  purchaser  would 
give  must  be  taken  into  consideration  in  arriving  at  gross  value.  It  also 
followed  that  the  value  given  by  the  special  purchaser  must  be  taken  into 
consideration  in  arriving  at  total  value.  It  was  also  decided  in  the  Scotch 
case,  which  was  very  similar.  Commissioners  for  Water  wanted  to  acquire 
certain  land,  and  they  gave  a  special  price,  which  was  admitted  to  be 
above  the  ordinary  price  the  laud  would  have  fetched.  That  special 
price  was  taken  into  consideration  by  the  Court,  and  the  caie  was  sent 
back  to  the  Referee  in  order  that  he  might  find  the  gross  value  after 
hearing  their  direction.  He  submitted  that  the  present  case  was  covered 
by  these  authorities. 

George  Langridge  said  the  property  had  a  frontage  of  141  feet  4  inches, 
and  a  depth  varying  from  73  feet  to  5  feet  3  inches.  It  comprised  a  cottage 
with  two  bedrooms,  sitting-room,  kitchen,  offices,  bootmaker's  shop,  and  a 
stable.  He  was  informed  that  the  premises  were  insured  for  £400.  In 
1909  it  was  well  known  that  the  railway  company  proposed  to  acquire 
property.  A  few  years  ago  they  made  the  approach  on  the  town  side,  and 
two  years  ago  they  widened  it  on  the  other  side.  In  1909  he  would  have 
considered  the  possibility  of  the  company  acquiring  the  land  and  put  the 
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value  at  more  than   £1,000.    There  was  no   difEerence    in   the   value 
between  1909  and  1912. 

Cross-examined  :  He  put  very  little  value  on  the  buildings  because 
they  were  very  old.  Apart  from  the  railway  company  the  property  would 
not  be  worth  more  than  £400  or  £500.  He  could  not  point  to  any  property 
acquired  by  the  company  on  the  appellants'  side  before  1909. 

A.  J.  Isard  said  his  family  owned  the  property  before  the  railway  was 
constructed.  From  his  own  knowledge  the  company  had  been  acquiring 
property  for  the  purpose  of  enlarging  the  station.  He  had  been  a  member 
of  the  urban  council  for  a  number  of  years,  and  was  now  its  chairman. 
Plans  were  submitted  by  the  railway  company  to  the  council  with  reference 
to  the  proposed  widenings,  and  he  believed  they  showed  the  land  in 
question.  Some  of  the  plans  were  submitted  before  April,  1909.  Prior 
to  1909  he  knew  that  the  company  were  likely  to  extend  on  the  side  on 
which  his  property  was  situated.  He  sold  the  land  to  the  company  subject 
to  the  repairing  lease.  Before  he  granted  the  lease  the  tenant  offered 
£600  for  the  property,  and  he  refused  it.  In  1912  the  railway  company 
offered  him  £800.  He  asked  for  £1,200,  and  after  negotiations  he  agreed 
to  sell  at  £1,000. 

Cross-examined  :  To  the  best  of  his  belief  the  company  had  acquired 
property  adjoining  his  before  1909,  but  he  did  not  know  definitely. 

Isaac  Eace  said  he  was  chairman  of  the  assessment  committee  and  a 
former  member  of  the  urban  council.  It  was  always  considered  certain 
that  the  railway  company  would  extend  the  station,  and  he  understood 
that  it  would  develop  on  both  sides  of  the  line.  In  1909  he  would  have 
attached  a  special  value  to  the  property  on  account  of  the  company  being 
possible  purchasers.     His  value  was  £1,000. 

Cross-examined  :  The  plans  submitted  to  the  council  referred  to 
property  on  the  other  side  of  the  line,  which  was  purchased  under  com- 
pulsory powers.  He  was  not  certain  that  one  of  the  plans  showed  the 
a  ppellants'  property. 

For  the  Commissioners — 

G.  A.  Cooper,  district  valuer  for  Maidstone,  said  that  the  property  had 
an  area  of  530  square  yards.  The  buildings  were  at  least  120  or  l.SO  years 
old,  and  very  dilapidated.  The  amended  provisional  valuation  gave  a 
very  full  value  of  the  property  in  1909.  It  was  arrived  at  on  the  basis  of 
an  estimated  net  rent  of  £30  a  year  at  20  years'  purchase,  £600.  The 
possible  contingency  of  the  railway  company  at  some  time  or  other 
purchasing  the  property  was  taken  into  consideration.  Otherwise  he 
would  have  taken  14  or  15  years'  purchase  of  the  net  rent.  His  site  value 
of  £315  was  based  on  140  feet,  at  an  average  of  30j.  per  foot,  £210,  and,  on 
account  of  the  position  of  the  property  and  possible  purchase  by  the 
railway,  he  added  50  per  cent.  That  worked  out  at  about  12s.  per  yard,  or 
practically  £3,000  an  acre.  Records  showed  that  the  company  first  acquired 
property  on  the  appellants'  side  of  the  line  on  January  18,  1911.  Ten  or 
twelve  years  before  1909  it  first  became  known  that  the  railway  company 
was  going  to  widen  the  station,  but  the  project  had  bung  fire  so  long  that 
people  had  probably  given  up  the  idea  of  it  ever  being 'carried  out.  When 
he  made  the  amended  provisional  valuation  he  knew  of  the  sale  to  the 
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company,  bxit  that  did  not  affect  his  mind,  because  the  fact  that  the  company 
might  acquire  It  was  allowed  for  in  his  valuation.  If  the  company  had 
been  committed  to  a  scheme  of  widening  on  the  appellants'  side  in  1909 
they  would  have  obtained  compulsory  powers. 

Cross-examined  ;  He  put  the  ordinary  market  value  at  £450,  and 
allowed  £150  as  the  substantial  bid  a  particular  purchaser  would  make 
above  what  an  ordinary  purchaser  might  be  expected  to  give.  He  did 
not  rectify  the  £600,  because  he  agreed  with  that.  He  was  not  consulted 
about  the  first  provisional  valuation.  The  possibility  of  the  land  being 
acquired  by  the  company  was  taken  into  account  in  the  total  value  of 
£600,  but  not  in  the  other  figures.  No  fresh  instructions  had  been  issued 
since  the  Buchanan  case. 

C.  Hay  ley  Mason,  superintending  valuer  for  the  Home  Counties 
(South)  Division,  said  that  he  inspected  the  property,  and  formed  the 
opinion  that  the  site  value  had  been  put  rather  low,  and  he  and 
Mr.  Cooper  agreed  that  £600  was  the  outside  figure  for  total  value,  and 
that  £315  would  be  nearer  the  site  value  than  that  given  in  the  provisional 
valuation.  Full  allowance  had  been  made  for  the  potentialities  that 
existed. 

Cross-examined  :  He  took  the  possibility  of  the  company  buying  the 
property  into  account ;  he  was  in  a  position  to  get  private  information 
which  other  people  could  not. 

F.  G.  P.  Neve  said  that  in  April  this  year  he  valued  the  property  as  at 
1909  at  £600.  The  shape  of  the  land  was  awkward,  and  if  it  could  have 
been  used  for  a  better  purpose  it  would  have  been  used  years  ago.  It  was 
not  big  enough  for  a  factory.  A  railway  siding  was  impossible,  because  it 
was  too  close  to  the  station.  It  never  appeared  to  him  to  be  probable  that 
the  railway  would  extend  on  the  appellents'  side  of  the  line.  The  fact  that 
the  arch  was  raised  that  side  did  not  indicate  any  such  intention.  The 
gradient  was  raised  a  few  inches  with  the  idea  of  putting  in  stouter  girders 
in  connection  with  the  rebuilding  of  the  station.  He  did  not  know  of  any 
property  on  that  side  having  been  acquired  by  the  company  before  1911. 
Apart  from  the  railway  the  property  would  be  worth  £450. 

Cross-examined  :  The  decision  in  the  Buchanan  case  did  not  alter  his 
views  of  the  value  of  the  property.  His  valuation  had  nothing  to  do  with 
a  willing  seller. 

Mr.  Shaw  said  that  the  point  for  decision  was  whether,  in  making  the 
valuation,  the  Commissioners  had  allowed  sufficient  for  the  possibility  in 
1909  of  the  railway  company  acquiring  the  property,  and  for  its  proximity 
to 'the  railway.  He  contended  that  a  purchaser  in  1909  would  not  have 
been  willing  to  give  a  very  enhanced  price  for  the  mere  possibility  that  the 
company  would  extend  on  the  appellants'  side  of  the  line,  because  the  idea 
of  possible  vridening  had  been  in  the  air  for  many  years  and  nothing  had 
been  done.  The  Buchanan  case  was  different  from  the  present  case.  In 
that  case  negotiations  had  taken  place  with  the  owner  of  the  property 
before  1909.  A  definite  offer  had  been  made,  and  if  the  properly  had  been 
put  up  for  sale  in  1909  it  would  have  been  common  knowledge  that  the 
nursin"  home  was  anxious  to  acquire  it,  and  would  have  repeated  the 
oSer  already  made,  with  th3  probability  of  going  higher.     lu  this  case  it 
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was  not  until  after  1909  that  negotiations  began,  and  it  was  not  until  1911 
that  the  railway  company  made  a  move  towards  acquiring  property  on  the 
appellants'  side  ot  the  line.  Although  the  Court  in  the  Scottish  case  held 
that  the  purchase  by  the  water  authority  should  be  taken  into  considera- 
tion, it  did  not  suggest  that  the  actual  price  obtained  by  the  owner  should 
be  fixed  by  the  Referee  as  the  value  in  1909. 

Mr.  Allen,  in  reply,  contended  that  the  Commissioners  had  not  given 
full  weight  to  the  cause  which  the  Scottish  Court  held  should  be  taken 
into  consideration. 

Awarded  ;  That  the  original  total  value  is  £840.     The  costs  of  the 
appellants  to  be  paid  by  the  Commissioners. 
I'or  the  appellants  :  William  Allen,  instructed  by  A.  J.  Isard. 
For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Sefore  P.  E.  Ttjokett,  Esq.,  Seferee,  nth  June,  1914. 

G.  0.  Davibs  r.  The  Commissioners  op  Inland  Revenue. 

Provisional  Valuation— Gross  Value— Finance  (1909-10)  Act, 
1910,  s.  25. 

Mr.  Allen  said  that  the  appeal  concerned  eight  houses,  60/74,  even, 
Marlborough  Hill,  Wealdstone.  The  issue  was  very  simple  and  entirely 
one  of  fact.  What  were  the  true  gross  and  total  values  on  April  30, 1909  f 
He  did  not  dispute  the  site  values,  except  in  the  case  of  74,  where  he 
maintained  that  the  site  value  was  insufficient,  and  he  asked  to  be  allowed 
to  amend  the  notice  of  appeal  with  regard  to  that. 

The  land  was  bought  in  1903  for  £1,040,  and  the  appellant  divided  it 
into  eight  plots,  and  erected  substantial  and  well-built  dwelling-houses. 
They  were  near  the  station,  in  a  go<  d  district,  and  the  appellant  laid  out 
tennis-courts  on  the  opposite  side  of  the  road.  All  the  gross  and  total 
values  were  served  at  the  same  figure,  £700.  The  site  values  were  : 
60,  £122  ;  62  and  64,  £111  ;  66,  £115;  68  and  70,  £120  ;  72,  £118  ; 
74,  £133.  The  gross  value  being  the  same  in  all,  and  the  site  value 
different,  there  was  a  different  deduction  in  respect  of  the  buildings. 
This  was  rather  curious,  because  all  the  houses,  except  74,  were  precisely 
similar,  and  the  same  amount  was  spent  on  each.  The  length  and  depth 
of  all  the  frontages  differed,  so  that  it  was  difiicult  to  see  how  the  same 
gross  value  was  arrived  at  in  each  case.  No.  74  had  a,  frontage  of 
30  feet  6  inches  ;  No.  60,  of  24  feet  3  inches.  According  to  the  pro- 
visional valuations,  74  had  an  area  of  25  poles  18  yards  ;  60,  of  14  poles 
20  yards ;  the  difference  was  nearly  80  per  cent.,  yet  the  total  value  in 
each  case  was  put  at  £700,  though  considerably  more  had  been  spent  on 
74  than  on  60,  and  it  was  let  at  £5  per  annum  more  than  60.     The  cost 
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of  the  eight  honsee  was  in  round  figures  £7,000,  so  that  the  total  cost  of 
land  and  buildings  was  roughly  £8,000,  yet  the  value  put  on  the  whole  by 
the  Commissioners  was  £5,600.  The  houses  were  completed  in  1907,  so 
in  1909  they  were  practically  new.  The  gross  rental  of  the  houses  was 
£400.  The  appellant  was  actually  offered  £840  each  for  four  of  the 
house=,  and  refused  it.  He  could  bring  further  evidence  to  check  the 
values.  In  1908  the  appellant  wished  to  effect  a  mortgage.  Mr.  Hiclcsou 
made  a  valuation  on  behalf  of  the  mortgagees  of  over  £6,000,  and  a 
mortgage  valuation  did  not,  as  a  rule,  take  a  very  favourable  view  of  the 
property.  He  did  not  argue  that  the  cost  of  the  building  was  the  true 
measure  of  differeni;e  between  gross  and  full  site  value  in  every  case,  but 
in  this  case  the  buildings  in  1909  were  newly  erected,  and  cost  was  a 
good  test. 

G.  0.  Davies  said  that  in  1909  the  rents  of  the  houses  were  :  60,  £50  ; 
62,  £45  ;  64  and  66,  £50  ;  68,  £45  ;  70,  £63  ;  72,  £52  ;  74,  £55.  60/72 
cost  £789  16s.  Gd.  each;  74  cost  £806  13s.  Sd.  The  total  cost  was 
£7,285.  In  1908  £4,000  was  advanced  on  mortgage  on  the  houses.  In 
1913  the  local  valuer  called,  and  went  through  a  part  of  64  ;  to  his  know- 
ledge he  went  through  no  others,  though  asked  to  do  so.  The  valuer  had 
his  figures  with  him,  and  witness  said  that  the  valuation  was  too  low. 
He  replied  that  the  lower  the  bricks  and  mortar  were  valued,  the  better  it 
would  be,  as  there  would  not  be  so  much  death  duty  to  pay,  and  it  would 
not  affect  increment  value  duty.  The  actual  cost  of  each  house  was 
£830,  except  74,  which  cost  about  £50  more.  In  consequence  of  the  low 
figures  of  the  provisional  valuations,  the  mortgagees  had  threatened  to 
withdraw  or  decrease  the  mortgage. 

Cross-examined  :  Apart  from  the  size  of  the  gardens  and  the  width 
of  74,  all  the  houses  were  the  same.  Till  1909  he  had  no  difRculty  in 
getting  tenants.  It  was  because  the  mortgagees  called  in  a  part  of  the 
mortgage  money  that  he  moved  in  the  matter.  The  site  value  of  the  land 
plus  the  cost  of  the  building  should  be  taken  as  the  total  value.  He 
refused  to  take  £840,  and  pay  full  commission  out  of  that  sum.  He  filled 
up  Forms  IV.  with  relation  to  their  date,. October,  1910. 

Henry  Northcroft  said  that  the  premises  were  very  well  built,  much 
better  than  usual  for  that  class  of  house.  He  thought  £1,040  was  a 
reasonable  price  for  the  land.  The  valuations  must  differ  according  to  the 
value  of  the  different  plots,  and,  in  his  opinion,  they  should  be  higher. 
He  put  the  gross  values  at  :  60,  £864  ;  62  and  64,  £853  ;  66,  £857  ; 
68  and  70,  £862  ;  72,  £860  ;  74,  £885. 

Cross-examined  :  He  thought  the  houses  were  underlet  at  £50. 

S.  W.  Hickson  said  that  in  August,  1908,  acting  for  a  trust  mortgage, 
he  made  a  survey  and  valuation  of  the  property  at  £6,066,  which  was  a 
strictly  conservative  view.  He  also  made  a  report.  All  the  houses  were 
then  let.  The  open  ground  and  tennis-courts  opposite  made  the  property 
more  desirable  and  marketable.  He  would  have  advised  the  owner  that 
he  ought  to  get  £800  per  house.  There  was  no  appreciable  change  1« 
values  between  autumn,  1908,  and  spring,  1909. 

For  the  Comissioners — 

G.  S.  Wain,  district  valuer  forN.W.  Middlesex,  said  that  the  buildings 
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were  practically  similar,  but  the  frontages  and  depths  differed.  He  had 
inspected  all  the  bouses  outside  and  one  all  over.  He  thought  the  pro- 
visional valuations  were  very  full,  but  did  not  alter  them  ;  the  value  was 
sufficient  for  the  best  of  the  houses.  He  took  7i  at  a  rental  value  of  £50, 
which,  deducting  £8  for  repairs,  &c.,  at  16f  years'  purchase,  gave  a  gross 
value  of  £700.  The  site  he  took  at  £.5  5s.  per  foot  frontage  on  an 
average  width  of  25  feet  6  inches,  giving  £133.  He  put  68/72  at  £5  5«., 
and  60/66  at  £5  per  foot  on  the  actual  frontages.  The  slight  difference 
in  the  sites  would  not  affect  the  rents  of  such  properties  as  these,  so  he 
showed  no  difference  in  the  total  values,  which,  in  his  opinion,  were  the 
utmost  values  on  April  30,  1909.    He  thought  £50  was  a  full  rent. 

Cross-examined  :  He  had  given  a  little  too  much  on  some  of  the 
houses.  In  property  of  this  class  additional  land  did  not  give  additional 
value.  The  extra  width  of  7i  did  not  make  any  practical  difference  in 
the  gross  value.  There  was  no  difference  in  values  between  autumn,  1908, 
and  fpring,  1909. 

A,  R.  I'eacey  said  that  he  had  been  over  two  houses  and  seen  others 
outside.  It  was  not  a  good  neighbourhood  ;  the  approach  was  bad.  In 
round  figures  he  put  the  gross  values  of  60/66  at  £650,  viz.,  £46  per 
annum,  less  £8  repairs,  at  16f  years'  purchase,  and  68/74  at  £675,  viz., 
£48  per  annum,  less  £8,  at  16f  years'  purchase. 

Cross-examined :  He  thought  that  a,  person  buying  for  occupation 
might  give  a  little  more  for  74  than  for  60.  His  firm  had  let  64  for  £50 
per  annum. 

F.  E.  Biscoe  said  that  he  had  inspected  all  the  houses  except  70.  In 
1909  the  supply  of  this  class  of  house  was  greater  than  the  demand.  His 
estimate  of  gross  values  was  :  60/70,  £635,  viz.,  £45  per  annum,  less 
£7  5*.,  at  16§  years'  purchase  ;  72/74,  £670,  viz.,  £48,  less  £7  14s.  at  16f 
years'  purchase.     He  would  not  have  expected  them  to  fetch  more. 

Cross-examined  :  Up  to  1909  building  development  was  fairly  brisk  in 
this  neighbourhood.  Since  1909  capital  values  had  gone  down,  rental 
values  had  gone  up. 

Mr.  Shaw  said  that  the  very  considerable  stress  laid  on  the  cost  showed 
that  the  evidence  as  to  value  was  not  strong.  The  cost  of  houses  and  land 
could  not  have  any  real  bearing  on  their  value.  The  question  was  what  a 
purchaser  would  give.  The  criterion  was  rental  value,  and  there  was  no 
dispute  that  it  should  be  capitalised  on  the  6  per  cent,  tables.  There  was 
a  difference  as  to  the  amount  to  be  deducted  for  repaii-s,  but  that  could  safely 
be  left  to  the  Referee.  There  was  a  discrepancy  as  to  the  rents  obtained  in 
1909  :  in  1910  such  high  rents  were  not  being  obtained  ;  the  highest  was 
£50,  and  they  ran  down  to  £45,  and,  even  so,  four  houses  were  empty. 
Mr.  Hickson's  assumption  that  the  rents  of  1909  would  easily  be  maintained 
had  proved  wrong.  The  Commissioners'  witnesses  said  that  £50  was 
too  high  an  estimated  rental.  As  to  the  offer  in  1908,  they  had  to  rely 
entirely  on  the  appellant's  memory  ;  it  might  have  been  only  a  negotiation, 
and  not  a  definite  offer. 

Mr.  Allen,  in  reply,  said  that  the  Commissioners'  case  rested  on  the 
rent  which  might  have  been  obtained  in  1909.  He  did  not  rely  on  the 
iippullant's  memory  only  ;  Mr.  Illckaon's  report  was  not  recollection,  and 
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his  rental  figures  tallied  exactly  with  the  rental  figures  given  by  the 
appellant.  Mr.  Peacey  himself  had  let  64  at  £50,  and  the  appellants 
had  the  agreements  of  70  and  74,  which  agreed  with  Mr.  Davies'  and 
Mr.  Hicksou's  figures.  They  had  real  rental  value  actually  obtained,  as 
against  an  estimated  rental  value.  There  was  no  suggestion  that  the  cost 
of  building  was  exaggerated.  If  the  Referee's  award  were  in  favour  of 
the  Commissioners,  no  builder  in  the  suburbs  would  be  able  to  do  any 
speculative  building.  Cost  so  soon  before  1909  was  strong  evidence  of 
total  value. 

AivardeA:  That  the  items  numbered  1  and  2  in  the  provisional 
valuations  of  60/72,  Marlborough  Hill,  are  sufficient,  and  that  the  costs 
incurred  by  the  Commissioners  of  Inland  Revenue  in  connection  with 
these  appeals  be  paid  by  the  appellant. 

That   the    gross    and    total    values    of    74,  Marlborough    Hill,  are 
insufficient,  and  should  each  be  increased  to  £725. 

Por  the  appellant :  William  Allen,  instructed  by  Crundall  &  Co. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 

[Appeal  pending.] 


Before  H.  W.  Bruton,  Esq.,  Referee,  2ith  June,  1914. 

The  Wilts  and  Dorset  Banking  Company  v.  The  Commissioneks 
OP  Inland  Revenue. 

Peovisional  Valuation — Assessable  Site  Value — Deduction 
foe  Goodwill— riNANCE  (1909-10)  Act,  1910,  s.  25  (4")  (d). 

Mr.  Rawlence  said  that  the  appeal  was  against  an  amended  provisional 
valuation,  and  was  a  rather  peculiar  case.  It  arose  under  Section  25  (4)  ((Z), 
under  which  the  appellants  claimed  an  allowance  for  the  circumstances 
under  which  they  purchased  three  shops,  6,  7,  and  8,  Dyer  Street,  Ciren- 
cester, and  then  demolished  them  to  put  up  the  present  bank  buildings. 
The  ground  of  appeal  was  that  the  Commissioners  had  not  made  an  allow- 
ance for  goodwill.  The  bank  gave  an  enormous  price  for  the  premises 
in  order  to  obtain  the  site  for  their  biisiness.  The  Commissioners  had 
assessed  the  bank  site  at  from  £1  to  £2  per  square  yard  more  than  the 
adjoining  property.  To  prove  that  he  wished  to  put  in  provisional  valua- 
tions of  adjoining  property. 

Jlr.  Shaw  objected  that  evidence-in-chief  of  other  specific  properties 
could  not  be  given.  The  sites  of  this  and  adjoining  property  were  all 
taken  on  the  same  basis,  depending  on  the  depth  and  length  of  frontage. 
The  bank  had  a  large  frontage  in  comparison  with  its  area.    This  case 
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might  go  further,  so  they  ought  not  to  have  anything  in  the  nature  of 
evidence  which  would  not  be  considered  evidence  in  a  higher  Court. 

Mr.  Rawlence  said  that  he  was  prepared  to  go  on  with  the  case,  without 
prejudice  to  his  point  as  to  the  admission  of  other  provisional  valuations. 
The  premises  were  bought  in  1897-8  at  a  total  cost  of  £4,600.  No.  8  was 
subject  to  a  lease  for  ^1  years  from  March  25, 1892,  at  £60  per  annum, 
and  when  the  bank  was  built  the  lessee  had  a  new  shop,  which  was  part  of 
the  bank  premises.  Originally  6  and  7  had  been  valued  as  the  bank,  and 
8  separately,  but  by  agreement,  under  the  amended  provisional  valuation, 
all  were  valued  together.  The  total  value  was  increased  from  £8,470  to 
£9,320.  The  assessable  site  value  under  the  first  two  valuations  was 
£1,900  ;  under  the  amended  valuation,  £1,839,  the  diflEerence  being  arrived 
at  by  an  allowance  of  £61  for  redemption  of  land  tax.  That  worked  out 
at  £3  Us.  6d.  per  square  yard,  which,  though  in  view  of  the  price  paid  it 
was  diflficult  to  prove,  was  excessive  and  beyond  the  price  paid  for  other 
property  in  the  district.  In  this  value  the  district  valuer  had  included  a 
certain  amount  of  goodwill,  which  ought  to  have  been  written  ofE  to  bring 
the  site  down  to  the  level  of  an  ordinary  shop  in  the  square.  The  district 
valuer  had  in  a  way  admitted  this,  as,  though  the  site  cost  £1,660,  he  had 
valued  it  at  £1,839,  so  thst  £2,821  had  already  been  deducted  for  good- 
will. That  was  not  sufiBcient  by  £872,  as  the  site  value  should  be  £967. 
Goodwill  was  defined  in  Commissioners  of  Inland  Revenue  v.  Muller  and 
Company's  Margarine,  Ltd.  (1901),  A.  C,  217.  Position  was  to  be  taken 
into  consideration.  The  market  square  was  the  main  place  of  business,  and 
that  was  why  the  bank  paid  the  high  price.  The  bank  must  be  eliminated 
altogether,  and  the  site  value  put  at  what  the  ordinary  public  would  give 
for  the  land.  In  Catherine  Walker  v.  Commissioners  of  Inland  Revenue 
the  occupier  paid  a  big  price  to  keep  himself  in  the  property  ;  in  this  case 
an  outsider  paid  a  big  price  to  get  into  the  property,  but  the  principle  was 
the  same. 

Mr.  Shaw  said  that  the  appellants'  case  was  that  where  the  bank  had 
to  purchase  buildings  which  were  of  no  use  to  them,  in  order  to  get  a  site, 
and  then  pulled  them  down,  the  value  of  the  buildings  must  have  gone 
into  the  goodwill ;  in  other  words,  if  a  person,  to  carry  on  business  at  a 
particular  site,  paid  more  than  the  land  was  worth,  that  extra  price  must 
come  off  as  goodwill  to  get  at  assessable  site  value.  To  obtain  a  deduction 
under  Section  25  (4)  (d)  one  had  to  show  that  the  value  was  included  in 
total  valiie,  and  that  the  amount  sought  to  be  deducted  was  directly  attri- 
butable to  goodwill.  "  Goodwill  "  was  a  somewhat  loosely  used  term,  and 
it  was  a  misconception  of  its  meaning  which  had  led  to  the  present  claim. 
The  bank  would  have  to  show  that  the  sum  they  claimed  was  directly 
attributable  to  goodwill  ;  the  mere  fact  that  they  had  to  pay  more  than 
the  bare  site  was  worth  did  not  in  any  way  help  them  to  establish  that. 
In  Commissioners  of  Inland  Revenue  v.  Muller  S,-  Company  {supra'),  the 
question  was  whether  goodwill  can  be  locally  situate,  and  if  so,  whether  it 
was  situate  abroad  or  in  England,  and  Lord  Lindley  pointed  out  that 
goodwill  varied  with  the  business.  Goodwill  was  only  the  probability 
that  the  old  customers  would  continue  to  resort  to  the  old  place.  (  Ci~utwell 
V.  Lye,  17  Ves.,  355.)    The  nature  of  goodwill  depended  largely  on  the 
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nature  of  the  business  carried  on.  {Trego  v.  Hunt  [1896],  A.  C,  7.)  If  a 
business  was  carried  on  at  certain  premises  and  the  business  was  sold,  the 
goodwill  undoubtedly  attached  to  some  extent  to  the  premises,  but  in  this 
case  the  appellants  would  have  to  say  that  it  was  of  the  greatest  import- 
ance to  the  bank  that  they  should  have  these  particular  premises,  whereas 
it  would  make  no  difference  if  the  bank  were  at  this  particular  spot  or  on 
the  opposite  side  of  the  square.  The  commanding  position  did  not  depend 
on  goodwill.  The  appellants  must  show  that  the  business  was  such  that 
if  they  went  anywhere  else  their  customers  would  not  come  to  them  ;  also 
that  the  site  was  not  worth  the  amount  paid  by  the  bank  to  anyone  else  to 
carry  on  a  different  business.  He  suggested  that  goodwill  was  non-existent 
in  these  premises.  The  only  goodwill  applicable  under  Section  25  (4)  (S) 
was  local  goodwill.  Customers  went  to  a  bank  as  a  bank,  and  if  the  bank 
moved  they  would  still  go  to  it.  Under  the  section  the  onus  of  proof  was 
on  the  appellants.  All  the  sites  had  been  valued  to  a  certain  deptb  at  per 
foot  frontage,  and  behind  that  at  per  square  yard.  This  site  was  dealt 
with  on  its  merits. 

Mr.  Kawlence,  in  reply,  said  that  the  Commissioners  had  allowed  the 
cost  of  the  buildings,  less  £200,  but  a  difference  of  the  cost  of  the  build- 
ings did  not  bring  them  back  to  a  site  value  similar  to  surrounding  sites. 
The  bank  took  the  site  to  attract  new  customers.  Lloyds  Bank  had  paid 
£2  per  share  to  get  hold  of  the  Wilts  and  Dorset  Bank  shares,  so  there 
must  be  goodwill  somewhere  attached  to  a  banking  bnainess. 

Awarded ;  That  the  assessable  site  value  of  the  property  is  £1,633. 

For  the  appellants  :  E.  A.  Kawlence. 

For  the  respondents :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  P.  F.  TuCKETT,  ESQ.,  Referee,  Wh  July,  1914. 
G.  D.  Dbuchae  !.  The  Commissioneks  of  Inland  Revenue. 

Peovibional  Valuation — Geoss  Value— Site  Value — Finance 
(1909-10)  Act,  1910,  S.  25. 

Mr.  Allen  said  that  the  appeal  was  against  three  amended  provisional 
valuations  of  three  warehouses.  51,  52,  and  53,  St.  Andrew's  Road,  South 
Hackney,  on  the  ground  that  the  gross  and  full  site  values  were  too  low, 
and  that  the  areas  shown  were  incorrect.  The  Commissioners'  figures 
were  No.  51,  gross  value  £590,  full  site  value  £155,  difference  £435  ; 
52,  gross  £590,  full  site  £150,  difference  £440  ;  53,  gross  £590,  full  site 
£165,  difference  £425.  The  amendments  asked  for  were  :  No.  51,  gross 
£675,  full  site  £400,  difference  £275  ;  52,  gross  £675,  full  site  £375, 
difference   £300  ;    53,  gross  £675,  fall  site  £385,  difference  £290 ;   in 
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respect  to  the  areas  :  51,  749  feet  instead  of  725  feet,  and  52,  762  feet 
instead  of  700  feet.  The  area  of  53,  780  feet,  was  correct.  By  Section 
26  (1)  the  Commissioners  had  to  find  the  total  and  site  values  of  each 
piece  of  land  in  separate  occupation.  That  meant  that  they  had  to  find 
the  value  of  the  whole  site  of  all  the  three  warehouses,  but  they  had  not 
done  so.  Therefore  it  would  be  necessary  for  the  Referee  to  give  an 
award  on  the  point,  increasing  the  area  of  two  of  the  sites.  Otherwise, 
when  surrounding  hereditaments  were  valued,  there  would  be  a  small  piece 
missed  out  altogether  as  of  no  value,  or,  at  any  rate,  the  value  would  not  be 
shown  in  the  provisional  valuations  served  on  the  appellant. 

Mr.  Shaw  said  that  he  did  not  object  to  the  procedure,  but  a  provi- 
sional valuation  was  not  conclusive  as  to  the  area,  which  need  not  be 
shown.  Where  a  piece  of  land  had  no  defined  boundaries,  and  the  wrong 
areas  were  given  in  the  provisional  valuation,  it  might  be  misleading,  but 
where  the  boundaries  were  defined  it  could  not  be  so. 

Mr.  Allen  said  the  warehouses  were  situate  on  the  Regent's  Canal, 
which  made  the  sites  for  the  purpose  for  which  they  were  used  particularly 
valuable.  There  were  no  buildings,  thus  giving  additional  light,  and  there 
was  access  to  the  back  which  might  be  of  great  value,  and  certainly  would 
be  taken  into  consideration  by  a  purchaser.  The  difference  that  the  Com- 
missioners had  taken  between  the  value  of  the  land  as  it  stood  and  the 
divested  value  was  excessive.  The  land  value  was  represented  by  the 
value  of  the  site.  The  warehouses  were  worth  a  rental  of  £50  a  year  each, 
and  from  that  he  deducted  one-sixth  for  repairs,  &c.,  leaving  a  net  rental 
of  £i2.  Witnesses  would  say  that  17^  years'  purchase  was  the  proper 
multiple  to  apply.  That  gave  a  total  of  £735,  but  he  only  asked  for  £675, 
as  £60  had  been  expended  in  putting  the  premises  in  a  good  state  of 
repair  since  the  date  of  valuation.  With  a  stripped  site  one  should  take 
20 — 25  years'  purchase. 

E.  H.  P.  Eason  said  he  bought  the  property  in  1865,  and  had  known 
the  property  for  a  number  of  years.  On  his  recommendation  an  objection 
was  made  against  the  provisional  valuations.  The  warehouses  had  four 
floors,  and  entrances  on  to  the  towing-path  of  the  canal  and  St.  Andrew's 
Road.  Windows  of  three  floors  overlooked  the  canal,  while  the  ground 
floor  had  a  skylight.  In  St.  Andrew's  Road  there  were  windows  on  every 
floor.  There  was  an  eastern  light  on  the  top  floor  overlooking  the  adjoin- 
ing property.  The  buildings  were  substantial.  In  each  case  he  put  the 
rental  value  at  £50,  and  deducted  one-sixth,  £8,  to  find  the  rateable  value, 
£42.  That  he  capitalised  at  17J  years'  purchase,  £735,  and  deducted  £60 
for  dilapidations,  leaving  £675  as  the  gross  and  total  value  of  each  unit- 
The  site  value  he  put  as  follows  :  No.  51,  749  feet,  at  10s.  per  foot,  £374  ; 
No.  52,  762  feet,  at  10«.  d^d.  per  foot,  £412  ;  and  No.  53,  780  feet,  at 
10s.  8d.  per  foot,  £416.  Wherever  there  were  party-walls  that  was  an 
amenity  and  added  to  the  value  of  the  land.  It  lessened  the  cost  of  the 
building  to  be  put  on  the  stripped  site,  because  a  man  would  only  have 
half  the  thickness  of  the  wall  to  build.  There  would  also  be  increased 
floor  space,  and  a  builder  would  have  the  benefit  of  the  excavations  which 
remained  after  the  foundations  of  the  present  buildings  were  removed  in 
order  to  divest  the  site.     In  No.  51  there  was  a  window  in  the  east  wall, 
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and  a  freeholder  would  give  £20  to  get  rid  of  it.  A  purchaser  would 
attach  a  value  to  the  canal  in  front. 

Cross-examined  :  17^  years'  purchase  was  not  too  high.  He  had  been 
deputed  to  buy  a  site  immediately  opposite  for  Alexandra  Wharf  at  a 
higher  price.  He  conld  not  give  any  other  instances  where  warehouses 
on  the  canal  side  had  been  valued  at  10s.  per  foot  for  the  purposes  of  sale. 

E.  "W.  Eason  said  he  prepared  the  schedule  of  dilapidations,  and  esti- 
mated them  at  £60  for  each  property.  He  confirmed  the  valuations  of 
the  property  given  by  the  last  witness. 

Cross-examined :  The  value  of  the  bare  site  was  increased  by  more 
than  £150  by  reason  of  the  party-walls  making  excavations  unnecessary. 
He  could  not  say  whether  the  excavations  would  be  suitable  for  buildings 
which  might  be  pnt  up.  but  they  certainly  added  some  value  to  the  land. 
In  valuing  the  property  as  a  whole,  the  value  of  the  party-walls  dis- 
appeared, but  other  values  would  arise. 

For  the  Commissioners — 

H.  Ovenden,  district  valuer  for  London  (East),  said  that  for  gross  and 
total  value  he  took  a  rental  of  £50  a  year,  which  worked  out  at  id.  to  6(Z. 
per  foot  floor  space.  He  allowed  £8  for  repairs  and  insurance,  leaving  a 
net  rent  of  £42,  which  he  capitalised  at  H  years'  purchase,  say  £590.  In 
his  opinion  17-i  years'  purchase  was  too  high.  For  site  value  he  took  the 
superficial  area  at  4s.  2^d.  per  foot.  In  consequence  of  the  areas  being 
altered  his  figures  would  have  to  be  adj  usted.  His  figure  of  45.  2^d.  per 
foot  was  supported  by  transactions  in  the  neighbourhood.  He  had  valued 
75  per  cent,  of  the  waterside  property  in  the  district,  and  he  could  not 
recollect  a  case  where  he  had  gone  above  4s.  %\d.  There  was  nothing  to 
support  10s.  per  foot.  Alexandra  Wharf  was  a  different  case  altogether ; 
it  was  bought  for  a  special  purpose. 

Cross-examined  :  In  estimating  the  site  value  he  considered  the  frontage 
on  the  canal.  He  did  not  take  the  rights  of  light  into  consideration. 
Party-walls  made  no  difference  to  the  value.  There  was  no  demand  for 
small  warehouses  of  that  kind,  though  the  site  was  suitable  for  warehouses. 
The  buildings  might  with  care  stand  for  some  time.  The  Factory  Acts 
had  reduced  their  value. 

C.  F.  Hall  said  the  waterside  frontage  was  of  no  value.  It  extended  to 
about  20  feet,  which  would  not  take  an  ordinary  barge.  The  only  value 
of  the  canal  frontage  was  the  light.  His  valuations  were  :  No.  51,  gross 
value  £480,  site  value  £125,  difference  £355  ;  52,  gross  £540,  site  £126, 
difference  £414 ;  53,  gross  £540,  site  £180,  difference  £410.  He  had 
taken  the  site  value  at  3s.  id.  per  foot. 

Cross-examined :  £480  worked  out  at  16  years'  purchase. 

G.  E.  Nye  said  a  fair  rent  of  the  property  was  £42,  which  he  capitalised 
on  the  7  per  cent,  table,  £600  gro.ss  value.  He  agreed  with  Mr.  Ovenden's 
figures  for  site  value. 

Mr.  Shaw  said  that  the  main  question  was  one  of  site  value.  The 
evidence  given  by  the  witnesses  for  the  appellant  was  remarkable,  because 
of  the  high  figures  for  amenities,  such  as  being  near  the  canal,  party-walls, 
and  excavations.  As  to  the  advantage  of  being  near  the  canal  there  was 
a   conflict  of  evidence.     The  party-wall  value  was  based   on  entirely 
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fallacious  reasoning.  Excavations  would  be  a  disadTantage  in  the  maiority 
of  cases,  while  on  the  other  hand  their  valne  would  be  very  trivial.  If  the 
Referee  found  in  his  favoui-,  he  asked  for  costs. 

Mr.  Allen  objected  to  the  Commissioners  asking  for  costs  when  they 
had  admitted  that  they  were  wrong  in  the  areas  given  in  the  provisional 
valuations. 

During  the  hearing  the  areas  of  Nos.  51  and  52  were  agreed  at  the 
appellant^s  figures. 

Awarded :  No.  51,  total  value  sufficient,  site  value  increased  to  £190 ; 
52  and  53,  total  values  sufficient,  site  values  increased  to  £200. 
For  the  appellant :  William  Allen,  instructed  by  Brown,  Son  &  Vardy. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Kevenue. 


Before  JOHN  LoPDELL,  ESQ.,  Referee,  loth  July,  1914. 

Patterson  and  Company,  Limited,  i:  The  Comiiissionees  of 
Inland  Revenue. 

Incbbment  Value  Duty — "  Occasion  "  the  Geant  op  a  Lease 
— Site  Value  on  Occasion — Allowance  foe  Tkansitoet 
Nature  of  Letting  and  Insecueity  of  the  Rent  — 
Expenses  where  Appellants  substantially  succeed  — 
Finance  (1909-10)  Act,  1910,  ss.  2  (2)  (b)  &  32  (1).' 

The  lands  forming  the  subject  of  this  appeal  were  the  premises  No.  17, 
Dame  Street,  in  the  city  of  Dublin,  known  as  the  Dame  Street  Picture 
(Cinematograph)  House,  having  a  frontage  of  about  21  feet.  The 
premises  were  stated  to  have  been  leased  by  ilr.  Orpen  to  the  appellants 
by  a  lease  dated  March  28,  1912,  for  a  term  of  200  years  with  a  covenant 
to  expend  £6U0.  The  appellants  executed  a  sublease  to  the  Dame  Street 
Picture  House  Company,  Limited,  dated  November  13,  1912,  for  a  term  of 
50  years  at  a  rent  of  £350  per  annum  with  a  covenant  to  expend  £2,000. 
A  provisional  valuation  was  served,  dated  June  18,  1912,  showing  gross  and 
total  value  £3,600,  value  of  buildings  £8('i(),  original  assessable  site  value 
£2,740.  This  valuation  was  objected  to.  On  September  3, 1913,  a  notice  of 
increment  value  duty  on  the  "occasion"  was  served  stating  the  value  of 
the  land  £3,600,  buildings  £860,  and  site  value  on  "  occasion  "  £5,440, 
which  was  objected  to  on  behalf  of  the  appellants.  An  amended  pro- 
visional valuation  was  served,  dated  November  6,  1913,  showing  gross  and 
total  value  £4,000,  value  of  buildings  £1,260,  and  original  assessable  site 
value  £2,740.  An  amended  increment  value  duty  claim,  dated  January  9, 
1914,  was  served  showing  the  value  of  the  land  on  the  occasion  £7,000, 
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value  of  buildings  £1,260,  and  site  value  on  occasion  £5,740.   That  assess- 
ment was  the  subject  of  the  appeal. 

The  appellants  served  a  notice  of  their  intention  to  appeal  against  the 
assessment  of  increment  value  duty  and  the  refusal  of  the  Commissioners 
to  make  an  allowance  in  repect  of  the  transitory  nature  of  the  letting  and 
insecurity  of  the  rent.  The  particulars  of  the  appellants'  grounds  of 
appeal  were  as  follows  : — 

(1)  The  assessment  is  made  on  a  totally  incorrect  bas's,  both  of  law 
and  fact :  (a)  It  is  made  on  the  assumption  that  the  site  value 
of  the  land  on  the  occasion  of  the  granting  of  a  lease  on 
November  13,  1912,  was  increased  in  value  and  now  exceeds  the 
origioal  site  value,  whereas  in  fact  there  has  been  no  such 
increase,  (i)  In  arriving  at  the  value  of  the  land  on  the  "  occa- 
"  sion  "  the  Commissioners  have  assumed  that  the  amount  which 
the  fee  simple  of  the  land  if  sold  at  the  time  in  the  open  market 
by  a  willing  seller  would  realise  is  twenty  times  the  gross 
amount  of  the  rent  secured  by  the  said  lease  or  the  sum  of 
£7,000,  whereas  the  amount  which  could  be  so  realised  is  about 
the  sum  of  £4,000. 

(2)  The  value  of  the  land  on  the  "occasion"  as  ascertained  by  the 
Commistioners  is  too  high,  aud  should  be  reduced  to  the  sum  of 
£4,000.  The  site  value  on  the  "  occasion  "  as  ascertained  by 
the  Commissioners  is  too  high,  and  should  be  reduced  from  the 
sum  of  £5,740  to  the  snm  of  £2,740.  The  value  of  the  buildings 
as  ascertained  by  the  Commissioners  is  too  low,  and  should  be 
increased  by  the  Commissioners  to  £1,500,  and  the  assessment 
should  be  amended  in  conformity  with  the  reductions  and 
increase. 

(3)  It  has  been  pointed  out  to  the  Commissioners  that  the  letting 
made  by  the  lease  of  November  13,  1912,  is  of  a  transitory 
nature,  that  there  is  no  security  for  the  rent  beyond  five  years, 
and  that  when  the  demand  for  picture  houses  declines  the  rent 
will  revert  to  the  true  letting  valae  of  about  £200  per  annum, 
but  disregarding  the  statute  the  Commissioners  have  refused  to 
take  into  consideration  these  special  circumstances,  and  have 
insisted  upon  regarding  the  rent  reserved  by  the  lease  of  Novem- 
ber 13,  1912,  as  if  it  were  a  well-secured  ground  rent. 

At  the  hearing  it  was  agreed  that  the  value  of  the  buildings  should  be 
fixed  at  £1,260. 

The  Referee  in  his  judgment  said  : — 

Having  inspected  the  lands,  having  considered  the  evidence,  and  having 
regard  to  the  provisions  of  Section  2  (2)  (J)  and  Section  32  (1)  of  the 
Finance  (1909-10)  Act,  1910,1  am  of  opinion,  and  so  decide,  that  the 
value  of  the  land  on  the  occasion  is  £4,812,  and  that  the  site  value  on 
the  "  occasion  "  is  £3,552.  As  the  appellants  have  substantially  succeeded 
in  their  appeal,  I  award  that  the  sum  of  £32  Os.  3d.,  expenses  incurred 
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by  them  in  connection  with  thei  appeal,  should  be  paid  by  the  Commis- 
sioners of  Inland  Eevenue. 

For  the  appellants  :  A.  C.  Meredith,  K.C.,  instructed  by  K.  W-  Meredith 

&  Son. 
For  the  respondents  :   B.  Collins,  of  the  Solicitor's  Department,  Inland 

Revenue. 


Before  John  Lopdbll,  Esq.,  Referee,  \Uh  July,  1914. 

Paul  Asken  &  Son,  fok  O'Neill  Estate  v.  The  Commissionehs 
OF  Inland  Revenue. 

Undeveloped  Land  Duty— Pleasure  Geounds — Development 
would  injure  amenity  of  the  residence — withdrawal  of 
Appeal — Expenses  to  Commissioners  of  Inland  Revenue. 

The  appellants  served  notice  of  appeal  against  the  assessment  of  unde- 
veloped land  duty  on  the  pleasure  grounds  surrounding  the  house  known 
as  "  Ardbnrgh,"  situate  at  Dalkey,  in  the  county  of  Dublin.  The  grounds 
of  the  appeal  -nere  that  the  pleasure  grounds  could  not  be  developed  or  let 
for  building  purposes  without  serious  injurj  to  the  amenity  of  the  said 
house  as  a  residence.  The  appeal  was  withdrawn  by  the  solicitors  acting 
for  the  appellants  (Messrs.  Dalton  &  Collins). 

The  Referee  :  As  the  appeal  has  been  withdrawn,  I  award  that  the  sum 
of  £2  Is.  expenses  should  be  paid  by  tl  e  appellants  to  the  Commissioners 
of  Inland  Eevenue. 

For  the  appellants :  Dalton  &  Collins. 

For  the  respondents :  Frank  Martin,  Solicitor  for  Inland  Revenue. 


Before  J.  G.  Drew,  Esq.,  Referee,  Sth  Sejitemier,  191-t, 

Colonel  Carey  and  Another  ,-.  The  Commissioners  of 
Inland  Revenue. 

Reversion  Duty — Purchase  of  Reversion  by  Lessee — Date 
OP  Determination  of  Lease— Finance  (1909-10)  Act,  1910, 
s.  13— Revenue  Act,  1911,  s.  3  (3). 

Mr.  Radcliffe  said  that  the  appellants  were  the  trustees  of  the  Carey 
Estate,  owning  considerable  property  in  the  district  of  Torquay,  and  they 
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and  their  predecessors  had  been  in  the  habit  o£  granting  long  leases. 
Among  these  they  granted  the  lease  in  question  by  an  indenture  dated 
April  15,  1880,  for  a  term  of  99  years  from  March  25,  186i.  It  was  a  lease 
of  stabling  and  stores.  On  March  13,  1913,  the  then  lessee,  Mr.  Smith, 
entered  into  a  contract  for  the  purchase  of  the  reversion,  and  the  convey- 
ance in  pursuance  of  that  contract  was  executed  on  April  5,  1913.  An 
assessment  to  reversion  duty  was  made  on  April  9,  1913,  and  on  May  5  the 
appellants  appealed.  There  was  no  dispute  as  to  the  value  of  the  property. 
The  question  for  the  Keferee  to  decide  was  the  date  when  the  lease  deter- 
mined. After  March  25,  1913,  the  lease  would  have  less  than  50  years  to 
run.  He  submitted  that  the  lease  determined,  within  the  meaning  of  the 
Eevenue  Act,  1911,  Section  3  (3),  before  March  25,  1913,  and  that  the 
appellants  were  therefore  exempt  from  reversion  duty  as  the  lease  had 
over  50  years  to  run,  and  the  total  value  of  the  property  was  less  than 
£500.  The  Act  spoke  of  "  the  time  of  the  determination  of  the  lease," 
and  did  not  use  technical  terms  such  as  "merger"  or  "determination  at 
"  law."  There  was  no  definition  of  "  determination  "  in  the  Act,  but  it 
must  mean  either  determination  in  law  or  in  equity,  because  the  Revenue 
Acts  recognised  equitable  release  and  equitable  rights.  He  referred  to 
Attorney -General  v.  Bodd  (1894),  2  Q.  B.,  150  ;  Attorney- General  v. 
JoTinson  (1907),  2  K.  B.,  885  ;  CommissioTiers  of  Inland  Revenue  v.  Earl 
Derly,  109  L.  T.,  827.  The  intention  of  the  parties,  as  shown  by  the 
documents,  was  very  material.  His  first  point  was  that  this  lease  was 
determined  as  far  back  as  September  29,  1912,  and  that  the  consideration 
for  the  purchase  of  this  reversion  was  the  payment  of  a  rent-charge  of  £1 
a  year,  which  accrued  as  from  that  date.  This  was  the  contract  entered 
into  on  March  13,  1918,  between  the  appellants  and  Mr.  Smith.  The 
contract  referred  to  two  properties,  one  being  the  property  in  question,  and 
one  clause  stated  that  the  residue  of  the  terms  should  be  merged  or  ex- 
tinguished, and  that  the  consideration  for  the  purchases  should  be  the 
creation  of  a  perpetual  rent-charge  of  £12  per  annum  (on  the  two  pro- 
perties), accruing  as  from  Michaelmas,  1912.  Another  clause  stated  that 
all  outgoings  borne  by  the  vendors,  as  reversioners,  should  be  discharged 
by  the  vendors  up  to  the  date  when  the  rent-charge  should  accrue,  and 
thenceforward  all  outgoings  should  be  borne  by  the  purchasers,  and  the 
vendors  should  be  entitled  to  the  rents  reserved  up  to  the  date  on  which  the 
rent-charge  accrued.  There  was  also  a  clause  as  to  apportionment.  The 
conveyance  followed  which  carried  the  contract  into  effect.  In  the  con- 
veyance a  period  of  restriction  was  mentioned  to  avoid  the  perpetuity  rule. 
That  period  of  restriction  was  on  the  lives  of  certain  persons  living  at  the 
date  of  the  creation  of  the  rent-charge.  Following  upon  that  the  purchaser 
covenanted  to  perform  covenants  distinct  and  entirely  different  from  the 
covenants  in  the  lease.  As  the  result  of  this  contract  and  conveyance  they 
had  a  rent-charge  created  commencing  from  September  29,  1912,  and 
covenants  which  would  be  enforced  from  that  date.  If  the  lease  was  not 
detei-mined  on  September  29,  1912,  the  effect  would  be  that  they  would 
have  a  lease  running  under  certain  rents  with  one  set  of  covenants,  and 
under  this  document  they  would  have  another  set  of  covenants  and  another 
rent-charge.    It  was  clear  that  it  was  the  intention  of  the  parties  that  the 
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lease  should  be  detennined  on  September  29,  1912.  If  the  Referee  held 
that  this  lease  did  not  determine  on  September  29,  1912,  he  submitted 
alternatively  that  the  lease  was  determined  on  the  signing  of  the  contract, 
or,  at  any  rate,  directly  any  conditions  under  the  contract  were  complied 
with.  When  there  was  an  agreement  of  which  specific  performance  conld 
be  ordered  directly  any  outstanding  conditions  were  fulfilled,  the  pur- 
chaser be/bame  the  beneficial  owner  of  the  property.  In  this  case  there 
were  certain  conditions  to  be  fulfilled,  such  as  delivery  of  abstract,  requisi- 
tions, producing  certain  leases,  and  endorsement  and  approval  by  the 
vendor.  These  conditions  were  complied  with  by  March  15,  1913.  He 
produced  an  affidavit  made  by  Mr.  Findeison,  who  acted  for  both  parties, 
showing  that  the  abstract  of  title  was  verified  and  prepared,  and  that  an 
outstanding  mortgage  was  disclosed  with  a  bank.  The  purchaser  gave  an 
assurance  that  the  bank  would  surrender  the  interest,  which  they  did  in. 
May,  1913.  The  requirements  of  the  contract  were  complied  with  on 
March  15,  1913,  except  that  the  mortgage  was  not  freed  until  later.  In 
effect  the  affidavit  said  all  the  conditions  were  complied  with  by  March  1 5, 
and  consequently  by  that  date  there  was  an  agreement  for  the  purchase  of 
the  reversion,  of  which  specific  performance  could  be  enforced.  There- 
fore he  submitted  that  by  that  date  the  lease  had  determined.  The  neai'est 
case  in  point  was  Commissioners  of  Inland  Mevenve  v.  Earl  Derby  (supra). 
The  point  there  dealt  with  was  the  determination  of  a  lease  and  a  contract 
for  a  new  lease.  Here  it  was  different,  as  the  old  lea.se  was  determined 
directly  an  enforceable  contract  for  a  new  lease  was  entered  into.  This 
case  of  an  enforceable  contract  for  the  sale  of  a  reversion  on  terms  entirely 
inconsistent  with  the  terms  of  the  old  lease  was  much  stronger. 

Ml-.  Shaw  said  that  the  only  issue  was  whether  this  lease  was  deter- 
mined on  or  before  March  25,  1913.  The  case  was  governed  by  the 
decision  in  Commissioners  of.  Inland  Revenue  v.  Eurl  Derhy  [supra'). 
He  might  paraphrase  that  decision  by  saying  that  a  lease  did  not  deter- 
mine and  a  new  lease  come  into  operation  until  all  the  conditions  set  out 
in  the  contract  has  been  fulfilled.  In  other  words,  the  purchaser  had  to 
comply  with  all  conditions  in  the  contract  before  he  could  go  to  the 
vendor  or  his  lessor  and  say  be  was  entitled  ti  his  lease.  If  the  Referee 
referred  to  the  contract  dated  March  13,  1913,  and  the  actual  conveyance,, 
which  was  not  executed  until  April  5.  1913,  he  would  see  that  there  were 
a  considerable  number  of  conditions  that  had  to  be  complied  with  by  both 
parties  to  the  contract.  There  was  the  usual  condition  as  to  showing  a 
good  title,  and  the  whole  of  that  condition  was  material.  One  of  the  con- 
ditions required  certain  fees  to  be  paid,  and  all  of  them  had  to  be  fulfilled 
before  the  purchaser  would  be  entitled  to  his  conveyance.  The  suggestion  of 
the  affidavit  was  that  by  March  15  all  the  material  conditions  hud  been  actu- 
ally fulfilled.  He  did  not  suggest  that  some  of  these  conditions  had  not 
been  fulfilled,  but  the  same  solicitors  were  acting  for  the  purchaser  and 
the  vendors,  and  that  made  it  more  difficult  to  say  exactly  what  took  place. 
It  did  not  appear  clear  from  the  affidavit  that  all  tlie  conditions  of  the 
contract  had  been  substantially  fulfilled.  In  the  first  place  there  was  the 
abstract,  and  it  was  a  question  whether  verification  did  not  take  place 
before  the  date  of  this  contract.     It  that  were  so,  and  the  title  had  been 
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verified  in  connection  with  some  other  transaction,  that  was  not  a  fulfil- 
ment of  the  condition.  In  the  second  place,  with  regard  to  the  abstract 
of  the  leasehold  title  which  the  purchaser  had  to  supply,  the  affidavit 
said  that  the  abstract  of  title  to  the  leasehold  interest  was  prepared  on 
March  15,  1913.  That  was  only  part  of  what  the  purchaser  had  to  do. 
He  had  to  deliver  an  abstract,  and  had  to  produce  to  the  vendors'  solicitors 
all  the  deeds  and  documents  relating  to  the  leasehold  title.  The  affidavit 
was  silent  on  that  point.  He  submitted  that  the  affidavit  did  not  go  far 
enough.  To  convince  the  Referee  the  appellants  must  show  that  all 
■conditions  under  this  contract  which  had  to  be  carried  out  had  in 
fact  been  carried  out  on  some  date  before  March  2i,  1913.  The 
affidavit  did  not  go  far  enough  to  show  that  these  conditions  had  been 
•carried  out.  The  affidavit  specifically  mentioned  the  outstanding  mort- 
gage, and  stated  that  the  surrender  of  the  interest  free  from  the 
banker's  mortgage  was  not  made  until  some  time  afterwards.  It  was 
something  more  than  a  matter  of  conveyancing.  No  one  would  com- 
plete without  that  surrender  being  carried  through,  and  the  purchaser 
could  not  have  insisted  on  getting  his  lease.  He  submitted  that,  looking 
at  the  contract  and  the  various  conditions  in  it,  and  looking  at  the  affidavit 
.(which  he  accepted  as  evidence),  the  affidavit  did  not  show  that  all  the 
conditions  in  the  contract  had  been  complied  with.  It  showed  that  some 
had  been  fulfilled,  but  did  not  show  that  the  wording  of  the  contract  and 
the  strict  conditions  in  it  had  been  fully  complied  with.  One  had  here 
solicitors  acting  for  both  parties,  familiar  with  the  state  of  the  title. 
Possibly  in  their  discretion  they  did  not  insist  fully  upon  the  conditions 
in  the  contract,  and  they  proceeded  to  completion  without  having  insisted 
on  the  purchaser  and  the  vendors  complying  with  the  full  conditions. 
So  far  as  the  purchaser  and  the  vendors  were  concerned  there  was  no 
•objection.  But  the  point  was  that,  until  these  conditions  had  been  actually 
■complied  with,  the  vendors  could  not  be  compelled  to  compltte.  The 
contract  was  not  carried  out  strictly,  and  the  result  was  that  there  was  no 
■determination  of  the  old  lease  until  actual  completion  on  April  5,  1913. 

Mr.  Badcliffe,  in  reply,  said  that  it  was  for  the  Referee  to  say  whether 
the  affidavit  satisfied  him  that  the  conditions  had  been  complied  with. 
Paragraph  3  of  the  affidavit  distinctly  said  that  the  requirements  of 
Clause  12  were  complied  with  on  March  15.  As  to  the  outstanding 
mortgage,  where  a  property  was  contracted  to  be  sold,  and  was  subject  to 
a  mortgage,  specific  performance  would  not  be  refused  merely  because 
there  was  an  outstanding  mortgage,  but  an  order  would  be  made  for 
specific  performance  subject  to  the  mortgage  being  got  in. 

Awarded :  That  the  date  of  the  determination  of  the  lease  was 
March  15,  1913  ;  that  the  case  is  within  the  exemption  contained  in 
1  Geo.  v.,  c.  2,  s.  3  (3),  and  no  reversion  duty  can  be  charged. 

Por  the  appellants :    J.  Radchffe,    instructed    by    Dymond,  Pindeisou 
&  ToswUl. 

Por  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before  Thomas  Binnib,  Esq.,  Referee,  2Srd  Sejiteniber,  1914. 

Mrs.  Marion  Hogg's  Rbpbbsbntativbs  v.  The  Commissioners 
OF  Inland  Rbvence. 

Provisional  Valuation— Sufficiency  op  Valuation-^Obiginal 
Assessable  Site  Value— Minus  Value— Goodwill  or  other 
Matter  personal  to  Owner  and  Occupier— Finance  (1909-1 0) 
Act,  1910,  10  Edw.  VII.,  c.  8,  ss.  25  (4)  (a)  (d)  &  27. 

Circumstances  in  which  held  that  allowance  fell  to  he  made  for  good- 
will or  other  matter  personal  to  owner  and  occupier. 


The  subject  of  this  appeal  was  a  small  piece  of  ground  in  Kilbirnie, 
Ayrshire,  extending  to  25^  poles.  At  April  30, 1909,  the  buildings  on  the 
ground  consisted  almost  entirely  of  wooden  and  corrugated  iron  structures 
which  were  used  by  Mrs.  Hogg  as  stables  and  sheds  for  carriages,  in  connec- 
tion with  the  hiring  business  carried  on  by  her  as  an  adjunct  to  an  hotel,  of 
which  she  was  also  the  proprietrix,  situated  in  a  neighbouring  street.  The 
ground  was  burdened  with  an  annual  feu-duty  of  £13  Is.  The  parties 
were  agreed  that  in  view  of  the  inadequate  security  for  the  fen-duty  its 
capital  value  was  only  £70.  Mrs.  Hogg  died  in  October,  1910,  and  at 
that  time  the  principal  value  of  the  property  for  estate  duty  purposes  was 
returned  as  nil.  In  June,  1912,  the  appellants  sold  the  property  for  ^275 
to  a  firm  of  manufacturers  who'owned  adjoining  ground. 

In  the  provisional  valuation  the  Commissioners  adopted  the  following 
figures,  viz.,  gross  value  £70,  difference  between  gross  value  and  value  of 
fee  simple  divested  £19  ;  feu-daty  £70  ;  full  site  value  £51  ;  total  value 
nil,  assessable  site  value  minus  £19.  The  appellants  appealed  on  the 
ground  that  these  values  were  insufficient,  and  claimed  that  the  original 
total  value  should  be  £205  and  original  assessable  site  value  £5. 

When  the  Eeferee  inspected  the  property  the  ground  had  been  cleared 
of  all  buildings,  and  he  had  to  form  his  opinion  of  their  value  from 
information  as  to  their  structure  and  character  supplied  by  the  parties. 
At  the  subsequent  hearing  before  the  Referee  no  formal  evidence  was  led. 
The  Chief  Valuer  did  not  dispute  the  accuracy  of  the  information  supplied 
by  the  appellants'  agent. 

The  appellants  maintained  that  the  property  had  been  of  special  value 
to  Mrs.  Hogg  as  an  adjunct  to  her  hotel,  and  that  the  high  price  paid  by 
the  purchasers  included  compensation  (estimated  by  appellants  at  £100) 
for  the  loss  of  goodwill  sustained  by  them  through  parting  with  the 
property.     They  also  claimed  that  the  value  of  the  buildings  was  £100. 

The  Commissioners  muintaiaed  that  the  figure  of  £2  per  pole  was  a 
fair  value  for  the  ground  apart  from  the  feu-duty,  and  they  founded  ou 
the  before-mentioned  return  for  estate  duty  purposes  in  1910. 
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The  Referee's  award  is  as  follows  : — 

Having  in  presence  of  parties  inspected  the  property  forming  the 
subject  of  the  appeal,  having  thereafter  heard  parties,  and  having  con- 
sidered the  evidence  adduced,  and  the  whole  productions",  I  decide  that 
the  values  stated  in  the  provisional  valuation  appealed  against,  a  copy  of 
which  is  annexed,  are  insufficient ;  I  further  decide — 

That  the  gross  value  is     £170 

That  the  full  site  value  is  £130 

That  the  total  value  is      £1C0 

And  that  the  assessable  site  value  is      Nil 

I  have  allowed  the  following  deduction  in  arriving  at  full  site  value 
from  gross  value  : — • 

Difference  between  gross  value  and  value  of  the  fee 

simple  of  the  land  divested  of  buildings,  trees,  &c.  AiO 

I  have  allowed  the  following  deduction  in  arriving  at  total  value  from 
gross  value  : — 

Fen-duty,  ground  annual,  or  tack-duty,  as  agreed  by 

parties £70 

I  have  allowed  the  following  deductions  in  arriving  at  assessable  site 
value  from  total  value  : — 

The  same  amount  as  is  deducted  for  the  purpose  of 
arriving  at  full  site  value  from  gross  value,  as 
above £40 

Goodwill  or  other  matter  personal  to  the  appellants  as 
•        owners  or  occupiers £60 

£100 
The  Referee  found  the  appellants  entitled  to  expenses. 
For  the  appellants  :  McCosh,  Lusk  &  Gordon,  Dairy. 
For  the  Commissioners  :  Alexander  Blair,  Chief  Valuer  for  Scotland. 


Before  SlE  Albxandeb  Stbnning,  Referee,  ISth  Octoler,  1914. 

Viscount  Ivbagh  r.  The  Commissioners  op  Inland  Revenue. 

Peovisional  Valuation — Gross  Value — Site  Value- 
Finance  (1909-10)  Act,  1910,  s.  25. 

Mr.  Konstam  said  that  the  case  was  a  simple  one  of  valuation,  without 
complications,  and  concerned  a  house,  7,  Longridge  Road,  Earl's  Court, 
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two  or  three  minutes  from  Earl's  Court  Station.  The  figures  of  the 
provisional  valuation  were  :  Gross  value,  £965  ;  deductions  to  arrive  at 
full  site  value,  £645  ;  full  site  and  assessable  site  values,  £320.  Those 
values  were  too  low.  The  house  was  built  in  1874,  and  was  a  high 
house,  with  four  stories  and  a  basement,  covering  only  a  small  part  of  the 
site,  which  had  a  frontage  of  20  feet  and  a  depth  of  100  feet.  The  site 
was  not  fully  utilised,  the  back-yard  being  practically  useless,  and  site 
value  must  be  approached  from  the  point  of  view  of  the  fullest  utilisation. 
A  modern  house  with  greater  depth  would  be  more  convenient,  and  there 
was  a  demand  in  the  neighbourhood  for  vacant  sites  for  more  modem 
buildings. 

H.  A.  Glover  said  that  his  firm  had  managed  this  estate  for  ten  years 
before  1902,  and  since  1902  they  had  been  surveyors  to  the  estate.  The 
site  in  question  was  not  covered  to  the  best  advantage.  It  was  a  great 
drawback  to  have  four  flights  of  stairs.  They  constantly  received 
inquiries  for  vacant  land  to  put  up  a  house  with  a  ground  floor  and  two 
upper  floors.  There  was  plenty  of  land  to  leave  air  space.  The  gardens 
at  present  were  never  cultivated.  In  1909  he  estimated  the  rent  at  £100, 
which,  deducting  £20  for  repairs,  at  14  years'  pujrchase,  gave  a,  gross 
value  of  £1,120.  The  site  value  he  put  at  £500,  viz.,  2,000  feet  super,  at 
5d.  per  foot  per  annum.  The  class  of  house  wanted  would  cost  about 
£1,200,  and  could  be  let  on  lease  at  £125  per  annum.  Allowing  the 
building  tenant  8 J  per  cent,  on  his  outlay,  £100,  left  £25  ground  rent, 
which  unsecured  at  20  years'  purchase,  again  gave  a  site  value  of  £500. 

Cross-examined  :  He  did  not  know  at  what  rent  the  premises  were  at 
present  let.  They  would  have  let  at  more  than  £80  in  1909.  He  thought 
£90  would  be  the  best  rent  to  be  expected  at  present  :  that  would  be  as  two 
maisonettes,  which  would  necessitate  an  outlay  of  £300  in  alterations.  A 
deeper  house  would  not  interfere  with  the  light  of  adjoining  houses.  •His 
figure  of  £500  for  site  value  was  higher  than  the  £434  asked  for  in  the 
notice  of  appeal.  It  was  unfair  to  estimate  site  value  on  per  foot  frontage 
in  this  district.     Depth  had  a  very  important  bearing. 

W.  H.  Marler  said  that  he  knew  the  property  well ;  he  confirmed  the 
evidence  of  Glover  generally. 

Cross-examined  :  He  did  not  know  the  present  rent  of  the  house.  He 
had  estimated  the  site  value  at  ^d.  per  foot  super  before  seeing  Glover. 
He  had  not  seen  the  inside  of  the  house,  but  had  inquired  into  the  state  of 
repair  in  1909.  He  had  not  considered  the  question  of  light ;  he  took  that 
from  Glover. 

J.  S.  Matthews  said  that  he  had  let  the  house  twice  ;  in  1911  it  was  let 
at  £80  to  a  private  tenant  in  preference  to  letting  it  to  a  boarding-house 
keeper  at  £90.  In  1912  the  house  next  door  was  let  at  £100  on  a 
5-years  agreement ;  it  was  a  little  better  fitted  than  this  house.  The  lease- 
hold interest  of  No.  5  was  sold  in  1905  for  £1,250,  the  ground  rent  being 
£14.  The  site  was  worth  £25  per  foot  frontage.  With  a  non-basement 
house  costing  £1,200,  one  would  get  a  rent  of  £130. 

Cross-examined  :  No.  5  had  a  marble  hall,  better  mantelpieces,  and 
one  parquet  floor.  No.  7  was  redecorated  in  1911  at  a  cost  of  £90-100. 
He  agreed  with  Glover  as  to  the  gross  and  site  values. 
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For  the  Commissioners — 

E.  W.  Fagg,  district  valuer  for  Brompton,  said  he  vfilued  the  property 
as  follows  :  Rental  value  on  agreement,  £80  ;  deduct  20  per  cent,  for 
repairs,  &c.,  £16,  net  rent  £04  ;  capitalised  on  the  6  per  cent,  table, 
16-6  years'  purchase,  £1,062  ;  deduct  £100  for  necessary  repairs,  £962,  say 
£965.  Site  value  :  £16  per  foot  frontage,  £320.  He  did  not  agree  with 
estimating  the  site  value  of  this  class  of  property  by  so  much  per  foot  super. 
Cross-examined  :  He  got  the  rental  value  from  an  estate  duty  account 
rendered  in  1912..  He  believed  that  £100  was  the  rent  in  1909.  In  the 
estate  duty  negotiations  it  was  ascertained  that  £100  was  spent  before  a 
tenant  could  be  obtained  at  £80  per  annum.  He  had  scaled  the  depth 
before  putting  £16  as  the  value  per  foot  frontage.  He  would  not  have 
put  more  if  the  depth  had  been  greater,  but  would  have  put  less  if  a  depth 
of  less  than  60  feet  had  been  available  for  building.  A  few  feet  more  or 
less  of  depth  did  not  afEect  the  value  of  the  frontage.  No  builder  could 
afford  to  give  more  than  £16  per  foot  frontage. 

F.  G.  Bonnin  said  that  he  had  had  business  with  houses  in  this  road, 
and  had  inspected  this  house.  He  estimated  the  value  in  1909  at  £956, 
based  on  a  rent  of  £80.  He  bad  during  the  last  two  or  three  years  let 
houses  somewhat  better  than  this  at  that  rent.  He  put  the  site  value  at 
£300,  a  fair  ground  rent  of  £15  at  20  years'  purchase,  or  20  feet 
frontage  at  £  1 5  per  foot. 

Cross-examined  :  I'robably  in  1909  the  laud  would  be  worth  a  little 
more  than  in  1874. 

M.  S.  Rogers  said  that  the  market  value  in  1909  was  about  £950,  viz., 
rental  value  £85,  less  £20  for  repairs,  at  16  years'  purchase  £1,040, 
less  £100  for  necessary  repairs,  in  round  figures  £950.  He  had  formed  his 
opinion  of  the  rental  value  independently  of  what  it  was  let  at  then  or 
later.*  £320  was  as  much  as  the  site  was  worth  on  a  frontage  basis,  which 
he  considered  the  correct  basis  in  this  case. 

Mr.  Shaw  said  that  he  had  been  led  to  believe  that  some  question  of 
principle  was  to  be  raised,  but  he  failed  to  see  that  any  such  question  could 
be  raised  in  this  case  ;  it  was  purely  a  question  of  valuation.  The  Com- 
missioners' witnesses  based  their  figure  of  £16  per  foot  frontage  on  their 
experience.  The  appellant  mainiained  that  one  must  calcnlate  site  value 
on  the  basis  of  superficial  area,  but  the  Commissioners  contended  that  in 
this  case  it  ought  to  be  calculated  on  the  basis  of  frontage.  The  Valuation 
Department  were  interested  in  the  decision  of  this  case,  as  it  might  give 
them  a  guide  as  to  the  way  in  which  to  deal  with  other  disputed  valuations 
on  this  estate,  of  which-there  were  a  considerable  number. 

Awarded  :  That  the  gross  value  is  £1,075,  and  the  site  value  is  £400, 
and  that  the  costs  of  the  appellant  incidental  to  this  appeal  he  borne  by  the 
Commissioners. 

For    the    appellant :    E.    M.    Konstam,    instructed    by    Travers- Smith, 
Braithwaite  &  Co. 

For  the  respondents  :   J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before,  HowAED  Maetis,  Esq.,  Referee,  21**  October,  1914. 

The  Almshouse  Ghaeity  of  Elis  Pavid  r.  The  Commissionees 
OF  Inland  Revenue. 

Peovisional  Valuation— Assessable  Site  Value — Deductions 
— Exchange  op  Land — Expenditure  of  a  Capital  Nature — 
Finance  (1909-10)  Act,  1910,  s.  2.5  (4)  (b). 

This  was  an  appeal  against  the  provisional  valuation  of  a  farm  at 
Sanderstead,  the  property  of  the  appellants,  on  the  ground  that  the  Coin- 
missioners  had  not  allowed  sufficient  deductions  in  respect  of  works 
executed  and  expenditure  of  a  capital  nature  under  Section  25  (4)  (i),  in 
arriving  at  the  assessable  site  value.  In  1898  the  Governors  of  the  Charity 
had  effected  an  exchange  of  land  with  adjoining  owners,  paying  £263  Is.  dd. 
for  equality  of  exchange,  in  order  to  make  their  property  compact,  and 
between  1898  and  1906  they  had  expended  the  sum  of  £900  to  secure 
access  to  the  property.  In  respect  of  this  latter  expenditure  the  Commis- 
sioners had  allowed  a  deduction,  but  the  appellants  contended  that  a 
deduction  should  also  be  made  under  Section  25  (4)  (J)  in  respect  of  the 
value  attributable  to  the  exchange  of  land  in  1898.  The  Commissioners 
maintained  that  the  exchange  was  not  an  expenditure  of  a  capital  nature 
incurred  lionafide  for  the  purpose  of  improving  the  land  as  building  land, 
and  that  each  of  the  parties  to  the  exchange  had  received  full  value  for 
the  land  given  up. 

Award :  This  appeal  is  in  respect  of  the  deductions  to  be  made  under 
Section  25,  Subsection  (4)  (ft)  from  total  value  to  arrive  at  assessable  site 
value  in  respect  of  the  part  of  the  total  value  directly  attributable  to  works 
executed  and  expenditure  of  a  capital  nature  incurred  for  the  purpose  of 
improving  the  value  of  the  land  as  building  land. 

The  land  which  is  the  subject  of  the  appeal  is  one  block  of  uncovered 
building  land  68  acres  3  roods  21  poles  in  aren,  belonging  to  the  Governors 
of  the  Elis  David  Charity,  and  situate  in  the  parish  of  Sanderstead.  The 
appellants  proved  that  in  1898  the  estate  of  the  Governors  at  Sanderstead 
did  not  form  one  block,  but  consisted  of  separate  fields  (part  of  which  is 
now  included  in  the  area  which  is  the  subject  of  the  appeal,  and  part  is 
outside  it)  intermixed  with  the  fields  of  adjoining  owners.  It  was  also 
proved  that  in  1898  the  Governors  of  the  Elis  David  Charity  and  the 
adjoining  landowners  concerned  arranged  an  exchange  of  land  by  which 
each  owner  obtained  in  exchange  for  intermixed  fields  a  piece  of  land  in 
one  block,  and  that  the  Governors  of  the  Elis  David  Charity  paid  in  order 
to  secure  equality  of  exchange  £263  7s.  6d.  or  thereabouts  in  addition  to 
law  costs  and  surveyors'  fees,  the  amount  of  which  was  not  stated.  The 
clerk  to  the  Governors  proved  that  the  exchange  was  effected  in  order  to 
improve  the  value  by  making  it  possible  to  develop  the  land  for  building  ; 
and  a  copy  of  a  schedule  stating  in  detail  the  terms  of  the  exchange  was 
put  in  by  him,  which  showed  that  the  basis  of  the  exchange  was  the  value 
of  the  land  as  undeveloped  building  land. 


367 

It  was  further  proved  tliat  at  later  dates,  but  before  1906,  the 
Governors  paid  sum-i  amounting  in  the  aggregate  to  £900  for  certain 
strips  of  land  necessary  to  be  added  to  their  estate  in  order  to  secure 
means  of  access  to  existing  roads  and  facilities  of  drainage.  It  was 
proved  that  the  appellants  and  the  Commissioners  have  agreed  that  the 
gross  value  is  £20,665,  and  that  if  no  site  value  deduction  falls  to  be 
made  under  the  heading  of  works  executed  and  capital  expenditure  in 
respect  of  the  exchange  of  1898,  the  deduction  under  that  heading  in 
respect  of  making  of  roads  and  obtaining  access  and  drainage  facilities 
is  to  be  £6,888,  and  that  it  has  been  further  agreed  between  the  Commis- 
sioners and  the  appellants  that  if  in  addition  to  the  site  value  deduction 
agreed  to  be  made  under  the  heading  of  works  executed  and  capital 
expenditure  in  connection  with  the  making  of  roads  and  obtaining  access 
and  drainage  facilities  such  site  valae  deduction  is  to  be  increased  by  a 
further  amount  in  respect  of  the  exchange  of  1898,  the  total  deduction 
under  the  heading  is  to  be  £12,399. 

The  decision  on  the  appeal  is  that  the  improved  value  attributable  to 
the  exchange  ought  to  be  taken  into  account,  and  that  the  total  deduction 
to  be  made  in  respect  of  works  executed  and  capital  expenditure  which 
falls  to  be  made  under  Section  25  (4)  (J)  is  £12,399,  and  that  the  costs 
incurred  by  the  appellants  are  to  be  paid  by  the  Commissioners. 

For  the  appellants  :  G.  M.  Hilbery,  instructed  by  Marshall  &  Liddle. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  HOWARD  Maetin,  Esq.,  Referee,  10th  November,  1914. 

C.  J.  Brake  i.  The  Commissioners  of  Inland  Revenue. 

Undeveloped  Land  Duty  —  Exemption  —  Land  Used  fob 
Business,  Trade,  or  Industry  other  than  Agrioultueb — 
Business  of  Land  Developer — Finance  (19C9-10)  Act,  1910, 
s.  16  (2). 

Mr.  Cox-Sinclair  said  that  the  appellant  asked  that  the  land  in  ques- 
tion should  be  declared  exempt  from  undeveloped  land  duty.  There 
was  no  contest  as  to  figures.  The  question  was  practically  wholly  within 
Section  16  (2),  and  exemption  was  claimed  on  the  ground  that  the  land 
was  used  bona  fide  for  the  business,  trade,  or  industry  of  a  land  developer, 
and  for  no  other  purpose.  This  point  had  only  once  been  the  subject  of 
even  indirect  judicial  reference,  viz.,  in  Allen  v.  The  Commissioners  of 
Inland  Revenue  (1914),  1  K.  B.,  327,  and  the  question  still  remained  open 
for  decision.  His  argument  was  not  quite  the  same  as  the  argument  in 
that  case.    Section  16  (1)  imposed  the  tax  on  undeveloped  land  afiirma- 
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tively,  and  land  which  did  not  answer  the  description  in  Section  16  (2) 
was  to  be  deemed  to  be  undeveloped  land.  The  onus  was  on  the  appellant 
to  show  that  the  land  was  not  undeveloped,  but  considering  that  the 
expression  "deemed  to  he"  was  used,  and  that  the  Act  was  a  taxing 
statute,  the  appellant's  burden  was  discharged,  certainly  if  he  showed 
himself  to  be  within  the  precise  words  of  the  subsection  ;  and  if  the  words 
used  were  in  any  way  wanting  in  clearness,  the  appellant  could  rely  on 
the  general  principle  of  construction  of  statutes  to  show  (hat  in  view  of 
the  scope  and  intention  of  the  Act  he  held  land  not  intended  to  be  taxed. 

Charles  J.  Brake  said  that  he  should  term  himself  a  land  developer. 
His  princi]  al  office  was  at  Fleet,  and  he  had  local  ofiices  in  juxtaposition 
to  various  properties.  He  had  estates  at  Fleet,  Sandhurst,  Crowthome, 
Eversley,  Yately,  and  Farnborough  Park.  None  of  these  estates  were  in 
the  nature  of  agricultural  holdings,  though  in  exceptional  cases  he  let  the 
feed  of  a  meadow.  It  was  mostly  heath  land  or  land  which  produced 
nothing  agricultural.  He  had  not  been  engaged  in  any  other  business 
since  his  father's  death  in  1905.  All  the  estates  formerly  belonged  to  his 
father,  and  had  been  conducted  in  the  tame  way  as  before  his  death.  The 
properties  were  sold  by  instalments,  about  £1  per  cent,  per  month.  The 
instalments  included  5  per  cent,  interest  on  the  yearly  unpaid  balance.  On 
■completion  the  purchaser  was  handed  a  free  conveyance.  He  obtained 
purchasers  by  advertisements,  boards,  and  circulars,  and  had  no  outside 
agents.  When  land  was  obtained  roads  were  made  or  maintained,  the 
land  was  planned  and  plotted,  the  prices  of  the  plots  being  shown  on  the 
plans.  He  had  built  houses  for  purchasers  of  land,  the  house  and  land 
being  paid  for  by  instalments.  The  whole  work  was  controlled  from  the 
central  office  at  Fleet,  and  he  could  furnish  details  of  expenditure.  The 
land  was  bought  in  1896. 

Cross-examined  :  He  had  made  no  road  on  the  Crowthorne  estate. 
The  plots  were  covered  with  heatli.  Some  land  was  not  plotted  when 
he  got  it.  He  had  done  nothing  except  plot  it  out.  His  expenses  would 
be  on  offices,  clerks,  boards,  advertisements,  and  the  maintenance  of  roads. 
He  had  made  no  claim  for  a  deduction  under  Section  16  (2)  (i). 

Mr.  Kingdon  said  that  he  did  not  dispute  that  a  business  was  carried 
on,  that  the  appellant  was  a  land  developer,  and  that  land  developing  was 
a  business. 

Evidence  in  support  of  the  appellant  was  also  given  by  Henry  Brake, 
E.  F.  Carpenter,  Edward  Paice,  Trevor  Davies,  J.  F.  Martin,  and 
A.  J.  Nash. 

Mr.  Cox-Sinclair  said  that  the  statute  had  two  objects  :  To  impose 
taxation  and  to  prevent  the  holding  up  of  land.  As  it  was  a  taxing' 
statute  he  was  entitled  to  ask  that  the  utmost  caution  be  exercised  in  its 
construction  before  the  appellant  was  held  under  an  obligation  to  pay  the 
tax  imposed  by  the  section.  Section  16  (1)  imposed  the  tax,  and  in 
Section  16  (2)  there  were  exemptions.  Under  Section  16  (2)  (J)  an  owner 
in  certain  circumstances  could  claim  a  reduction  in  respect  of  roads  and 
works  executed,  but  no  claim  had  been  made  by  the  appellant,  because  he 
contended  that  he  was  a  person  engaged  in  a  business  other  than  agricul- 
ture, and  therefore  exempt  under  the  first  pai-t  of  Section  16  (2).     It  had 
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been  conceded  by  the  Commissioners  that  the  appellant  carried  on  a  busi- 
ness. There  was  nothing  in  the  nature  of  holding  up ;  every  effort  was 
made  to  dispose  of  the  "  business,"  and  the  whole  of  a  detailed  system  was 
continuously  in  operation  for  the  purpose  of  splitting  up  and  disposing  of 
the  land. 

It  was  for  the  Commissioners  to  prove  that  the  land  had  been  held  up. 
In  construing  Subsection  (2)  it  had  been  too  hastily  assumed  that  un- 
developed land  meant  land  not  developed  by  the  erection  of  dwelling- 
houses  or  business  buildings  upon  the  land  itself.  The  statute  said 
"  developed  by  the  erection  of  houses  and  buildings"  ;  it  did  not  say 
upon  that  laud.  Land  not  built  on  might  be  developed  by  buildings  upon 
adjoining  land.  He  contended  that  land  used  for  any  business,  trade,  or 
industry  covered  land  used  as  stock-in-trade,  adjunct,  apparatus  or  sample 
for  the  business  of  a  land  developer. 

Mr.  Kingdon  said  that  all  the  plots  on  the  appellant's  land  were,  by 
request,  valued  separately.  The  undeveloped  land  duty  sections  of  the 
Act  were  quite  clear,  and,  applied  in  their  actual  meaning,  had  an  intel- 
ligent legislative  plan  from  which  there  was  no  reason  to  depart.  He  did 
not  rely  on  holding  up  of  land.  He  conceded  that  the  appellant  was 
carrying  on  his  business  in  a  prudent  manner,  but  it  was  clear  that  he  was 
just  the  person  who  would  hold  up  land,  and  needed  the  spur  of  this  par- 
ticular tax  to  prevent  him  having  recourse  to  a  practice  which  would 
undoubtedly  be  profitable  to  him.  His  case  rested  on  Section  16  (2),  and 
he  suggested  that  the  words  "  used  bona  fide  for  any  business,  trade  or 
"  industry  other  than  agriculture  "  involved  physical  user.  In  the  present 
case  they  had  to  deal  with  each  plot  separately,  and  consider  the  way  in 
which  it  was  used  within  the  meaning  of  the  section,  and  whether  the 
appellant  in  his  business  was  using  each  one  of  the  plots  of  land.  All  the 
kinds  of  user  mentioned  in  the  definition  of  "  agriculture  "  in  Section  41 
denoted  physical  user.  According  to  the  appellant's  argument  if  the  land 
was  being  used  for  agriculture,  the  appellant  being  prepared,  when  a  man 
came  along  and  gave  him  a  high  enough  price,  to  sell  it,  it  would  still  be 
his  stock-in-trade,  and  he  would  be  entitled  to  claim  exemption  from  duty. 
■  Section  16  (2)  (J)  was  very  important.  Mr.  Justice  Scrutton  in  Allen  v. 
The  Commissioners  of  Inland  Ret-emie  {supra')  in  effect  said:  "I  find 
"  under  Section  16  (2)  that  if  land  is  actually  used  iona  fide  for  business 
"  it  is  exempt,  and  I  find  under  Section  16  (2)  (J),  where  it  is  dealing  with 
"  a  precisely  similar  thing,  the  statute  actually  treats  it  as  not  being  used 
"  merely  because  it  is  part  of  stock-in-trade  or  included  in  a  scheme  of  land 
"  development."  Section  16  (2)  referred  to  actual  user,  and  Section  16 
(2)  (J)  showed  that  actual  user  was  required  for  Section  16  (2).  There 
was  no  evidence  of  actual  user  in  this  case.  The  plots  of  land  were  the 
property  of  the  appellant,  and  he  hoped  that  someone  would  come  along 
and  buy  them.  From  beginning  to  end  he  did  not  touch  the  laud,  and 
there  was  no  physical  user  in  cormection  with  the  business,  nor  was  actual 
user  a  necessary  part  of  the  carrying  on  of  the  business.  He  adopted  the 
argument  of  the  Solicitor- General  in  Allen  v.  The  Commissioiiers. 

Award ;  These  appeals  are  against  the  assessment  of  undeveloped  land 
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duty  under  Part  I.  of  the  Finance  (1909-10)  Act,  1910,  in  respect  of  273 
plots  of  building  land  situate  in  the  parish  of  Wokingham,  the  grounds  of 
the  appeals  being  that  the  land  is  not  undeveloped  land  within  the  meaning 
of  Section  16  of  the  Finance  (1909-10)  Act,  1910,  by  reason  that  it  is  land 
used  honafide  for  the  business,  trade,  or  industry  of  the  appellant ;  that  is 
to  say,  the  business,  trade,  or  industry  of  developing  and  dealing  in  land  ; 
and  that  such  business,  trade,  or  industry  is  within  Section  16  of  the  said 
Act.  The  amounts  of  the  reepective  assessments  were  not  appealed  against. 
The  plots  of  land  which  are  the  subject  of  the  appeals  are  situate  at 
Crowthorne  on  a  building  estate  laid  out  by  the  appellant  or  his  prede- 
cessor in  title  by  the  construction  of  roads  to  create  frontages,  some  of  the 
plots  in  question  having  frontages  to  the  new  roads  so  constructed,  and 
some  to  two  parish  roads  ;  and  it  was  proved  by  the  appellant  that  the  plots 
in  question  are  for  sale,  and  are  not  used  at  present  either  for  agriculture 
or  for  any  other  purpose,  and  that  the  appellant  by  advertising  and  other- 
wise continually  endeavours  to  find  purchasers  for  them.  It  was  admitted 
by  counsel  for  the  Commissioners  that  the  appellant  does  carry  on  the 
business  of  developing  land,  and  that  land  developing  as  carried  on  by  the 
appellant  is  a  business.  In  my  opinion  the  land  which  the  appellant  has 
for  sale  is  not  used  by  him  for  the  purposes  of  Ms  business  within  the 
meaning  of  the  Act.  The  decision  on  the  appeals  is  therefore  that  the 
assessments  of  undeveloped  land  duty  should  be  maintained. 

For  the  appellant  :   E.  W.  Cox-Sinclair  and  T.  Hynes,  instructed  by 
Holiest,  Mason  &  Nash,  Famham. 

For  the  respondents  :  F.  W.  "W.  Kingdon,  Assistant  Solicitor  of  Inland 
Revenue. 

[Decision  affirmed  by  Rowlatt,  J.,  on  appeal,  January  26,  1915.] 


Before  John  Lopdell,  Esq.,  Referee,  2Zrd  Xovemher,  1914. 

Tkanquilla  Community  i:  Commissioxebs  op  Iniakd  Revenue. 

Undeveloped  Land  Duty— Lands  belonging  to  a  Religious 
Community— Milk  and  Poultry  not  required  for  Owner's 
USE  SOLD— Trade  or  Business— Finance  (1909-10)  Act,  1910, 
ss.  16  &  17  (2). 

This  was  an  appeal  on  behalf  of  the  appellants,  a  religions  community, 
residing  at  Rathmines,  co.  Dublin,  against  the  claim  for  undeveloped 
land  duty  on  the  grounds  that,  (a)  having  regard  to  the  user  of  the 
premises,  they  should  be  exempt ;  Q>)  the  lands  are  used  for  the  purpose  of 
trade,  industry  or  business,  aud  the  sale  of  milk,  poultry,  &c.  ;  and  (c)  in 
the  alternative,  under  Section  if  (2)  of  the  Finance  (1909-10)  Act,  1910. 
The  evidence  produced  before  the  Referee  went  to  show  that  the  owners 
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usually  kept  six  cows  grazing  on  the  land,  and,  after  supplying  the  re- 
quirements of  the  community,  they  received  a  substantial  sum  annually  by 
the  sale  of  milk,  and  that  they  also  disposed  of  vegetables  and  some 
poultry. 

The  Referee  said  : — 

I  hold,  under  the  circumstances,  that  the  land  is  liable  to  undeveloped 
laud  duty,  subject  to  the  provisions  of  Section  17  (2).  I  award  that  the 
appellant  should  pay  to  the  Commissioners  of  Inland  Revenue  the  sum 
of  £i  is.  expenses. 

For  the  appellant :  J.  S.  Bax|er,  instructed  by  Thomas  J.  McGrath. 

For  the  respondents  :   B.  Collins,  of  the  Solicitor's  Department   Inland 
Revenue. 


Before  Thomas  Jones,  Esq.,  Referee,  2ith  November,  1914. 

KiVBTON  Paek  Coal  Company,  Limited,  v.  The  Commissioners 
OF  Inland  Revenue. 

Beodswoeth  Main  Collieey  Company,  Limited,  c  The 
commissionees  op  inland  revenue. 

Inceement  Value  Duty — Minerals — Finance  (1909-10)  Act, 
1910,  SS.  1,  2,  22,  23. 

Mr.  Cockburn  said  the  minerals  in  the  ease  of  the  Iviveton  Park  Coal 
Company's  appeal  were  the  Barnsley  seam  beneath  the  Hoppings, 
Doctor's  Lane,  Harthill.  The  superficial  area  of  the  seam  was  2  acres 
3  roods  89  poles,  and  on  April  30,  1909,  the  minerals  belonged  tu  Mr.  S.  C. 
Duckworth,  who  by  deed  dated  December  20,  1909,  conveyed  the  Barnsley 
bed  of  coal  to  the  appellant  company  for  £300.  The  minerals  surrounding 
the  subject  of  the  appeal  were  on  that  date,  and  still  were,  being  worked  by 
the  company  under  a  mining  lease  granted  to  them  by  the  Duke  of  Leeds. 
The  original  capital  value  of  the  Barnsley  seam  was  fixed  by  the  Commis- 
sioners by  their  valuation  at  £300,  and  that  had  become  finally  settled. 
The  appeal  related  to  the  financial  year  consisting  of  the  12  months 
ending  September  30,  1911.  During  that  period  1  acre  9  poles  of  the 
Barnsley  bed  was  worked  out  of  the  minerals  by  the  company,'  and  the 
rental  value  based  upon  that  working  was  £106,  that  being  the  sum  which 
would  have  been  received  as  rent  by  the  proprietor  in  the  working  year 
if  the  right  to  work  the  minerals  had  been  leased  to  a  working  lessee  for  a 
term,  and  at  a  rent,  and  on  conditions  customary  in  the  district. 

James  M.  Maclldowie,  secretary  to  the  Kiveton  Park  Coal  Company, 
Limited,  said  that  before  April,  1909,  the  appellants  were  the  lessees  of 
the  sun-onnding  coal.  They  were  rapidly  approaching  it,  and  no  one  else 
could  have  worked  it.     It  was  too  small  for  a  separate  shaft  to  be  sunk 
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down  to  it.  In  addition  to  the  1  acre  9  poles  worked  up  to  1911  they 
had  worked  2  roods  23  poles,  making  a  total  of  1  acre  2  roods  32  poles,  and 
leaving  1  acre  1  rood  7  poles  unworked.  That,  however,  conld  not  be 
worked,  owing  to  a  fault.  At  the  customary  rent,  £25  per  foot  thick  per 
acre,  the  total  worked  would  realise  £171  6s.  Hd.,  which  showed  a  loss 
compared  with  the  original  value  of  £800  of  £128  13«.  id.,  representing 
coal  not  capable  of  being  worked. 

Mr.  Cockburn  said  the  BrodgworLh  Main  Ck)lliery  Company,  Ltd.,  had 
two  appeals,  known  as  Lower  Strafforth  137  P  and  138  P.  The  latter  was 
also  known  as  Finder's  Acre  or  Finder's  Piece.  The  appeal  in  respect  of 
137  F  referred  to  the  financial  year  1912-13,  and  the  minerals,  consisting 
of  the  Bamsley  bed  of  coal  and  other  minerals  (the  latter  being  treated  as 
of  no  value)  under  3  acres  1  rood  20  poles,  belonged  on  April  80,  1909, 
to  Cree's  Executors.  The  Bamsley  bed  was  conveyed  to  the  appellant 
company  by  deed  dated  August  23,  1910,  for  £550.  The  original 
valuation  was  fixed  by  a  provisional  valuation  served  on  November  29, 
1912,  and  the  original  capital  value  as  at  April  30,  1909,  was  put  at  £550. 
The  working  year  adopted  by  the  appellants  ended  on  June  30  of  each 
year.  The  company  first  entered  upon  the  seam  on  August  23,  1910,  and 
during  the  year  ended  June  30,  1911,  they  worked  1  rood  32  poles,  during 
the  year  ended  June  30,  1912,  2  acres  2  roods  20  poles,  and  during  the  year 
ended  June  30,  1913,  1  rood  8  poles,  thns  exhansting  the  seam.  After 
the  original  capital  value  had  become  fixed  an  apportionment  was  made 
between  the  Barnsley  seam  of  coal  and  other  seams,  and  £550  was  allocated 
to  the  Barnsley  seam,  the  other  seams  being  treated  as  of  no  value.  For 
the  working  year  ending  June  80,  1912,  the  sum  which  would  have  been 
received  as  rent  in  respect  of  the  working  of  the  minerals  if  they  had  been 
leased  to  a  working  lessee  would  have  been  £395.  As  to  138  P,  the 
minerals  under  8  roods  39  poles,  on  April  30,  1909,  belonged  to  the 
Ofiicial  Trustee  of  Charity  Lands  and  the  Trustees  of  the  Finder's  Charity 
in  Adwick  le  Street.  The  Barnsley  bed  of  coal  was  conveyed  to  the 
appellant  company  on  April  29,  1912,  for  £137  10s.  The  provisional 
valuation  showing  the  original  capital  value  at  that  sum  was  served  on 
November  29, 1 912,  and  had  become  fixed.  The  company  entered  upon  the 
coal  on  April  29,  1912,  and  during  the  year  ended  June  30,  1912,  they 
worked  out  1  rood  34  poles,  and  the  sum  which  would  have  been  received  as 
rent  had  the  minerals  been  leased  to  a  working  lessee  would  have  been 
£54. 

Clement  C.  Gatley,  secretary  to  the  Brodsworth  Company,  said  that  at 
the  time  the  company  purchased  these  coals  they  were  the  lessees  of  the 
surrounding  coal.  There  were  negotiations  for  Cree's  coal  in  1908. 
The  coal  had  decreased  in  value  since  they  acquu-ed  it  owing  to  danger  of 
gob-fires.  In  getting  to  Cree's  coal  they  came  across  a  fault,  which  took 
three  years  to  get  through,  at  a  cost  of  about  £400. 

Cross-examined  :  They  first  negotiated  for  a  lease  of  Cree's  coal ;  in 
1908  they  were  not  negotiating  for  purchase.  They  first  negotiated  for 
purchase  at  the  beginning  of  1910.  The  fiist  negotiation  for  Finder's- 
coal  was  in  July,  1911. 

Mr.  Cockburn  said  the  principal  contention  in  all  the  cases  was  as 
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to  whether  there  were  any  words  in  the  xVct  making  increment  duty  pay- 
able. The  Commissioners  were  understood  to  say  that  the  words  "  subject 
"  to  the  provisions  of  this  part  of  this  Act,"  at  the  beginning  of  Section  1, 
relegated  to  Sections  22  and  23  all  provisions  for  charging  and  collecting 
increment  value  duty  on  minerals  ;  or  alternatively,  that  the  present 
charge  was  exclusively  authorised  by  the  following  words  extracted  from 
Section  1  :  "  There  shall  be  charged,  levied,  and  paid  on  the  increment 
"  value  of  any  land,  a  duty,  called  increment  value  duty,  at  the  rate  of 
"  one  pound  for  every  complete  five  pounds  of  that  value  accruing  after 
"  the  30th  day  of  April,  1909,"  coupled  with  the  following  words  from 
Section  22  (3)  :  "  Increment  value  duty  in  respect  of  the  increment  value 
"  of  minerals  which  are  comprised  in  a  mining  lease,  or  are  being  worked 
"  shall,  where  the  duty  is  chargeable,  be  charged  annually,"  and  the 
following  words  taken  from  Section  23  (2), "  Minerals  which  are  com- 
"  prised  in  a  mining  lease  or  are  being  workfed  shall  be  treated  as  a 
"  separate  parcel  of  land  not  only  for  the  purposes  of  valuation  but  also 
"  for  the  purpose  of  the  assessment  of  duty  under  this  part  of  the 
"  Act."  Those  contentions  of  the  Commissioners  were  not  well  founded, 
inasmuch  as  Sections  22  and  23  were  not  charging  sections  at  all.  They 
were  only  collecting  sections  ;  they  were  adjectival,  not  substantival.  The 
distinction  between  a  charging  and  collecting  enactment  was  clearly 
established  in  taxing  law.  '  The  appellants  were  entitled  to  call  upon  the 
Inland  Eevenue  to  adduce  in  support  of  their  claim  clear  and  unambiguous 
words,  expressly,  literally,  affirmatively,  and  positively  imposing  the 
duty.  Mere  implication  or  equitable  interpretation,  or  presumed  intention, 
was  not  enough  in  a  taxing  statute.  For  the  present  purpose  and  for  all 
assessments  of  increment  value  duty  upon  every  class  of  minerals  as 
well  as  upon  mere  land,  Section  1,  in  its  entirety,  was  the  charging 
section,  and  the  only  charging  section.  Section  22  (1)  did  not  contain 
any  charging  words.  It  merely  laid  down  a  special  mode  of  charging 
increment  value  duty  where  that  duty  was  chargeable  ;  that  was  to  say, 
the  duty,  when  payable  at  all,  was  to  be  paid  annually  "  on  the  occasion 
"  of  the  grant  of  a  mining  lease,  or  in  respect  of  minerals  which  are 
"  comprised  in  a  mining  lease  or  are  being  worked."  It  did  not  apply 
upon  the  sale  or  passing  by  death  of  the  minerals  which  were  unlet  or 
not  being  worked,  in  which  case  Section  1  was  the  charging  section, 
and  Sections  3,  i,  o,  and  6  were  clearly  the  collecting  sections.  In  the  same 
way.  Sections  22  and  23  provided  how  increment  value  duty  should 
be  collected  in  respect  of  minerals  which  were  comprised  in  a  mining 
lease  or  were  being' worked  when  they  came  within  the  range  of  the 
charge,  an  imposition  etfected  by  Section  1.  Section  22  (2)  and  (3)  were  not 
charging  sections,  and  Section  23  (i)  showed  that  the  object  of  the  whole 
of  Sections  22  and  23  was  machinery  in  collection.  The  words  "  incre- 
"  ment  value  duty  "  in  Section  22  meant  that  there  must  be  an  actual 
increment  of  value,  and  hindered  any  duty  from  being  collected  under 
Sections  22  and  23  which  was  not  increment  value  duty  as  defined  by 
Section  1.  The  fact  was  that  the  Commissioners'  contention  compelled 
them  to  demand  under  Sections  22  and  23  a  duty  which  was  not  an  incre- 
ment at  all,  but  a  duty  which  ought  to  be  called  "  an  additional  and 
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"  independent  minerals  percentage  duty."  The  Commissioners'  conten- 
tion was  opposed  to  all  canons  of  construction  applicable  to  statutes.  In 
Section  1  there  were  297  words.  The  department  were  driven  to  rely 
upon  the  first  55  words,  and  ignored  the  remaining  242  words,  which 
qualified  the  generality  of  the  first  55  words.  Yet  the  law  was  that  every 
word  in  the  statute  must  be  taken  into  account.  For  these  reasons  the 
appellants  contended  that  they  were  not  liable  to  increment  value  duty  at 
all,  no  occasion  having  arisen,  iind  the  duty  not  being  payable  at  all  merely 
on  account  of  minerals  being  worked. 

Mr.  Kingdon  said  that  in  each  case  they  had  a  proprietor  working  his 
own  minerals,  and  that  he  worked  them  after  the  passing  of  the  Act  was 
shown  by  the  working  year,  which  was  agreed,  as  was  also  the  capital 
value  of  the  minerals.  In  each  case  the  rental  value  depended  upon  the 
amount  of  coal  worked  each  year,  and  that  was  not  disputed.  That,  he 
contended,  left  a  mere  matter  of  arithmetic.  They  had  to  take  8  per  cent, 
on  the  original  capital  value,  subtract  that  from  the  rental  value  for  the 
year  of  assessment,  and  what  remained  was  liable  to  increment  value  duty. 
All  minerals  were  to  be  valued  as  at  April  30, 1909,  unless  they  were  being 
worked  or  comprised  in  a  mining  lease.  The  minerals  in  question  were 
not  being  worked,  and  were  not  comprised  in  a  mining  lease  at  that  date 
It  had  been  suggested  that  the  words  in  Section  24  helped  the  appellants  : 
"  where  any  minerals  are  at  any  time  being  worked  by  means  of  any 
"  colliery,  mine,  quarry,  or  open  working,  all  the  minerals  which  belong 
"  to  the  same  proprietor,  if  the  minerals  are  being  worked  by  the  proprietor, 
"  or  which  the  lessee  has  power  to  work  if  the  minerals  are  being  worked 
"  by  the  lessee,  and  which  would,  in  the  ordinary  course  of  events,  be 
"  worked  by  the  same  colliery,  &c.,  shall  be  deemed  to  be  minerals  which 
"  were  being  worked  at  that  date."  But  the  section  did  not  extend  to  the 
case  where  "  B  "  hoped  to  acquire  "  A's  "  minerals,  and,  when  acquired,  to 
work  them.  The  appellants  claimed  the  benefit  of  that,  because  they  were 
working  surrounding  minerals,  but  that  could  not  be  maintained,  as  the 
section  said  the  minerals  must  belong  to  the  same  proprietor,  and  there  was 
no  question  whatever  that  the  minerals  on  April  30,  1909,  did  not  belong 
to  the  same  proprietor.  A  man  did  not  negotiate  for  what  was  his  own. 
The  appellant's  argument  that  a  positive  increase  in  value  must  be  shown 
was  put  an  end  to  by  Lumsden's  case,  unless  it  could  be  shown  that 
minerals  stood  on  quite  a  different  position  to  land.  On  the  conti-ary, 
Section  1  dealt  with  increment  value  duty  on  land,  and  Section  23  (2) 
said  that  minerals  which  were  being  worked  should  be  treated  as 
land.  He  did  not  concede  that  Section  1  was  the  only  charging 
section;  even  if  Section  1  did  not  apply,  he  could  still  rely  on 
Sections  20-22.  The  charging  part  of  Section  1  was  the  first  five 
lines  down  to  "  1909,"  and  only  there  could  one  get  the  rate  of  duty ; 
the  words  "subject  to"  clearly  implicated  some  further  directions. 
Subsections  1  (a),  (J),  and  (c)  were  mere  occasions  for  collection,  and  he 
suggested  that  in  the  same  way  Sections  22  and  23  were  collecting 
sections.  Minerals  fell  within  1  (a),  (J),  and  (f)  in  certain  cases,  when 
duty  was  taken  once  for  all,  in  a  lump  sum,  the  only  difference  being  that 
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one  arrived  at  the  increment  by  Section  2,  assisted  by  Section  23  (1)  and 
(4).  There  was  nothing  in  1  (a),  (J),  and  (c)  to  charge  people  with 
periodical  duty,  but  when  one  got  to  Section  20  one  found  that  the  Legis- 
lature did  intend  to  levy  annual  duty.  A  statute  must  be  interpreted 
according  to  the  obvious  meaning.  Annual  increment  value  duty  was 
really  a  tax  on  speedy  working ;  there  was  no  need  to  show  an  actual 
increase  in  value.  Everbody,  in  valuing  or  buying  ungotten  coal,  allowed 
for  possible  faults,  &c. ;  the  appellants,  by  what  they  had  found,  had 
escaped  a  tax  in  future  years.  The  tax  was  based  only  on  the  working, 
either  by  the  proprietor  or  the  lessee  ;  the  appellants  contended  that  there 
must  also  be  one  of  the  occasions  in  Section  1,  but  that  could  not  be 
got  out  of  the  Act  anywhere,  otherwise  why  should  the  Legislature,  in 
Section  22  (2),  grant  an  exemption  from  a  duty  which,  according  to  the 
appellants,  did  not  exist  ?  The  words  in  Section  22  (3),  "  where  that  duty 
"  is  chargeable,"  were  a  parenthesis  and  a  caution  that  there  were  exemp- 
tions, e.g.,  Section  22  (2). 

Awards:  1.  Eaveton  Park  : — 

That,  notwithstanding  the  definition  in  Section  2  (1)  of  the  Finance 
Act,  that  "  the  increment  value  of  any  land  shall  be  deemed  to  be  the 
"  amount  (if  any)  by  which  the  site  value  of  the  land,  on  the  occasion 
"  in  which  increment  value  duty  is  to  be  collected,  as  ascertained  in 
"  accordance  with  this  section,  exceeds  the  original  site  value  of  the  land, 
"  as  ascertained  in  accordance  with  the  general  provisions  of  this  Part  of 
"  this  Act  as  to  valuation,"  the  charging  effect  of  Section  1  (a)  is  enforce- 
able on  the  occasion  and  in  the  manner  set  forth  in  Section  22(3)  ;  and 
having  regard  to  the  agreed  factors  set  out  in  the  statement  attached  t* 
the  form  of  claim,  it  is  applicable  in  the  matter  of  this  appeal,  inasmuch 
as  the  minerals  in  question  were  neither  in  lease  nor  being  worked  on 
April  30,  1909. 

That  the  "  occasion  "  when  increment  value  duty  became  chargeable 
arose  upon  the  working  of  the  minerals  by  the  appellants  in  1910-11. 

That  the  original  capital  value  on  April  30,  1909,  viz.,  £300,  had  not 
increased  at  the  time  of  the  acquisition  of  the  minerals  by  the  appellants 
on  December  28,  1909. 

That,  although  no  increment  in  the  original  value  of  the  minerals  has 
been  proved.  Section  1  (a),  the  latter  portion  of  Section  2  (1),  i.e.,  "  as 
"  ascertained  in  accordance  with  the  -general  provisions  of  this  part  of  this 
"  Act  as  to  valuation,"  and  the  definite  instruction  in  Section  22  (3)  as  to 
the  method  by  which  increment  value  duty  on  minerals  (when  that  duty 
is  chargeable)  is  to  be  arrived  at,  and  charged  annually  as  therein  set 
forth,  govern  the  subject-matter  of  this  appeal.    Therefore,  I  decide  that — 

(1)  The  assessment  appealed  from  is  correct. 

(2)  The  transfer  on  sale  took  place  on  December  20,  1909,  and  n» 
evidence  of  a  contract  for  purchase  thereof  prior  to  April  30,  1909, 
was  placed  before  me. 

(8)  The  assessment  for  increment  value  duty  can  be,  and  has  been, 
properly  made,  and  the  appellants  are    the  persons  properly 
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chargeable  therewith,  being  the  proprietors  who  have  acquired 
and  worked  the  minerals  since  April  30,  1909. 

(4)  According  to  the  plan  put  in  by  Mr.  "Maolldowie,  the  secretary  of 
the  appellant  company,  no  portion  of  the  coal  in  question  was 
being  worked  on  April  30,  1909,  as  the  first  working  is  shown  to 
be  in  the  quarter  ending  July,  1910. 

With  regard  to  costs,  the  point  at  issue  being,  in  my  view,  substantial, 
and  one  which  the  appellants  were  justified  in  raising,  their  costs  in  con- 
nection with  this  appeal  are  to  be  paid  by  the  Commissioners  of  Inland 
Eevenue. 

2.  Brodsworlh  Main  : — 

That  the  original  values,  as  at  April  30,  1909,  had  not  increased  at  the 
time  of  the  acquisition  of  the  minerals  by  the  appellants  in  August,  1910, 
and  April,  1912,  respectively. 

That,  although  there  was  no  increase  in  the  original  values,  the  effect 
of  Section  1  (a),  in  conjunction  with  the  latter  part  of  Section  2  (1)  ("  as 
"  ascertained  in  accordance  with  the  general  provisions  of  this  Part  of  this 
"  Act  as  to  valuation  "),  and  the  specific  directions  in  Section  22  (3)  as  to 
the  methcd  by  which  increment  value  duty  en  minerals  (when  that  duty 
becomes  chargeable)  is  to  be  arrived  at  and  charged  annually,  governs  the 
sul)ject-matter  of  these  two  appeals. 

That,  notwithstanding  Section  2  (1)  of  the  Finance  (1909-10)  Act, 
1910,  wherein  the  definition  of  increment  value  of  any  land  (minerals 
being  a  separate  piece  of  land)  is  set  out,  the  working  of  minerals  in  any 
one  year  in  excess  of  the  annual  proportion  of  two  twenty-fifths  (2-25thB) 
of  the  whole  area  is  an  "  occasion  "  h  hen  increment  value  duty  becomes 
chargeable  in  the  manner  set  forth  in  Section  22  (3). 

That,  as  the  minerals  in  question  were  neither  in  lease  nor  being 
worked  at  April  30,  1909,  nor  at  the  commencement  of  the  Act  (April  29, 
1910),  the  "occasion"  when  increment  value  duty  became  chargeable  in 
pursuance  of  Section  22  (3)  arose  in  each  case  upon  winning  during  the 
working  year  an  amount  of  minerals  in  excess  of  two  twenty-fifths 
(2-25ths)  of  the  entire  area. 

Therefore,  I  decide  that — 

(1)  The  assessments  appealed  against  are  correct. 

(2)  The  transfer  on  sale,  in  the  case  of  No.  137  P,  "  Cree's  Land," 
t)ok  place  on  August  23,  1910,  and  in  the  case  of  No.  138  P, 
"Pinder's  Acre,"  on  April  29,  1912  ;  and  no  evidence  of  a  con- 
tract for  purchase  of  either  of  these  two  plots  prior  to  April  30, 
1909,  was  adduced. 

(3)  The  assessments  for  increment  value  duly,  137  P  and  138  P, 
have  been  properly  made,  and  the  appellants  are  the  persons 
properly  chargeable  with  the  duty,  being  the  proprietors  who  have 
acquired  and  worked  the  minerals  since  April  30,  1909. 

Both  parties  applied  for  costs.  As  to  this,  the  points  at  issue  being,  in 
my  view,  substantial,  and  such  as  the  appellants  were  reasonably  justified 


377 


in  raising,  I  dedde  that  their  costs  in  connection  with  these  two  appeals 
ai'e  to  be  paid  by  the  Commissioners  of  Inland  Revenue. 

Tor  the  appellants  :  J.  H.  Cockburn  (Parker,  Rhodes  &  Co.,  Rotherham). 

For  the  respondents  :   F.  W.  W.   Kingdon,  Assistant  Solicitor  to  the 
Inland  ReTcnue. 


Before  Gbobge  Bennett  Mitchell,  Esq.,  Referee,  IXst  Decemier, 
1914. 

COTJNTESS   OF   SeAFIBLD'S   TKTJSTBBS    t.   THE    COMMISSIONBKS   OF 

iNLAifD  Revenue. 
Provisional    Valuation  —  Site    Value,— Misunderstanding 

KEGABDING  TENURE  —  GROUND  HELD  ON  FEU  AND  NOT  ON 

Lease — Deduction  for   Feu-duty   and   Casualties — Ex- 
penses—Finance (1909-10)  Act,  1910,  S.  2,5  (3)  (4). 

After  an  appeal  against  a  provisional  valuation  had  been  intimated, 
the  Commissioners  of  Inland  Revenue,  having  found  that  the  land  was 
held  on  feu  and  not  on  lease  as  thej'  originally  supposed,  served  an  amended 
provisional  valuation,  in  which  they  made  a  deduction  for  the  feu-duty 
but  not  for  the  casualties  exigible  f r jm  the  land,  and^  against  which  the 
appellants  also  appealed.  Circumstances  in  which  held  that  appellants 
were  only  entitled  to  modified  expenses. 


The  premises  to  which  these  appeals  related  consisted  of  two  shops 
with  back  shops,  stores,  &c.,  with  a  dwelling-house  above  in  the  occu- 
pation of  the  owner,  forming  99-103,  Mid  Street,  in  the  town  of  Keith  and 
county  of  Banff.  The  annual  rent  was  £.56.  Form  IV.  was  not  produced 
before  the  Referee.  The  district  valuer  assumed  that  the  land  was  held 
on  lease,  and  in  the  provisional  valuation  made  no  deduction  for  the  rent 
or  tack-duty,  which  is  not  a  "  fixed  charge  "  within  the  meaning  of  the 
Act  (see  ante,  Countess  of  Seafield's  Trustees,  p.  232),  and  entered  the  site 
value  at  £125.  A  copy  of  the  provisional  valuation  was  served  on  the 
appellants  on  March  11,  1913.  They  gave  notice  of  objection  on  May  10, 
1913.  The  Commissioners  on  July  12,  1913,  intimated  that  they  declined 
to  amend,  and  the  appellants  gave  notice  of  appeal  on  August  8,  1913, 
on  the  ground  that  the  site  value  was  excessive.  After  the  Referee 
had  fixed  a  day  for  hearing  the  appeal,  the  Commissioners  requested 
a  postponement,  as  it  had  then  come  to  their  knowledge  that  the  ground 
was  held  on  feu  and  not  on  lease.  The  appellants,  however,  refused  to 
withdraw  the  appeal.  The  Commissioners  on  November  4,  1913,  issued 
an  amended  provisional  valuation  in  which  the  site  value  was  reduced  by 
£10,  being  20  years'  purchase  of  the  annual  feu-duty  of  10s.  payable  from 
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the  ground.  The  ajipellants  gave  notice  of  objection  to  the  amended 
provisional  valuation  on  December  23,  1913.  The  Commissioners  on 
February  4,  1914,  declined  to  amend,  and  on  March  4,  1914,  the 
appellants  again  gave  notice  of  appeal  on  the  ground  that  the  site  value 
was  excessive. 

The  two  appeals  were  heard  before  the  Eeferee  at  the  same  time.  Prom 
the  evidence  led  it  appeared  that  the  appellants  had  had  some  difficulty  in 
identifying  the  original  grant  by  their  predecessor  of  the  piece  of  land  in 
question  ;  and  the  Commissioners  founded  on  a  letter  from  the  appellants' 
factor  to  the  district  valuer,  dated  October  15,  1912,  as  showing  that  the 
ground  was  held  on  lease  and  not  on  fen.  The  letter  was  as  follows  : 
"  Bef erring  to  our  conversation  the  other  day,  I  now  enclose  list  of  Keith 
"  feus  on  which,  so  far  as  I  have  been  able  to  trace  from  our  records,  no 
"  charters  have  been  granted."  The  ground  forming  the  subject  of 
appeal  was  one  of  those  mentioned  in  the  list.  At  the  date  of  the  hearing, 
however,  the  original  charter  had  been  found,  and  it  was  produced  to  the 
Eeferee.  Granted  in  1752  by  James,  Earl  of  Mndlater  and  Seafield,  to 
John  Beg,  tailor,  in  Haugh  of  Grange,  it  stipulated  for  an  annual  feu- 
duty  of  six  pounds  Scots  (10s.),  with  a  double  feu-duty  at  the  entry  of 
each  heir,  and  a  fully  year's  rent  of  the  houses  on  the  ground  at  the  entry 
of  each  singular  successor.  The  appellants  claimed  a  deduction  not  only 
for  the  feu-duty  but  also  for  the  casualty,  and  in  addition  claimed  that 
the  site  value  as  stated  in  the  provisional  valuation  was  excessive,  and 
should  be  reduced  to  £40.  The  Commissioners  maintained  that  as  the 
tenure  was  not  disclosed  until  the  hearing,  they  should  not  be  found 
liable  in  expenses.  The  Referee,  in  his  awards,  allows  a  deduction  of  £  10 
for  the  feu-duty  and  £45  for  the  casualty,  and  finds  that  the  original 
assessable  site  value  is  £70.  In  the  appeal  against  the  original  provisional 
valuation,  the  appellants  are  found  entitled  to  expenses  to  the  date  of 
serving  the  amended  provisional  valuation  ;  and  in  the  appeal  against  the 
amended  provisional  valuation  they  are  found  entitled  to  their  expenses 
modified  to  one-half. 

For  the  appellants  :  Thurburn  &  Fleming,  Keith. 

For  the  Commissioners  :  Alexander  Blair,  Chief  Valuer  for  Scotland. 


Certaia  of  the  Decisions  of  Referees,  4'o.,  rej>oyted  or  referred  to  in 
this  is.ine  are  or  may  le  under  Appeal.  The  results  of  such  Appeals  mill 
be  reported  or  referred  to  in  forthcoming  issues  of  these  Reports,  but  in 
the  meantime  the  possibility  of  such  decisions  being  reversed  on  Appeal 
should  be  borne  in  mind. 
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LAW  CASES. 


[KING'S  BENCH  DIVISION.] 

MATTHEWS  r.  INLAND  REVENUE  COMMISSIONERS. 

[May  9th,  19U.] 

Reienue — Land  Values — Provisional  Vahmtion — Appeal  to  Referee — 
Order  to  pay  Costs — Una,scertained  Amount — Power  to  mahe 
Order  u  Rule  of  Court— Finance  (1909-10)  Act,  1910  (10  Edrv. 
ril.,  c.  8),  s.  33. 

By  Section  33  (1)  of  the  Fiuaiice  (1909-10)  Act,  1910,  any  person 
aggrieved  may  appeal  against  any  determinattou  by  the  Commissioners  of 
the  total  Talue  or  site  value  of  any  land.  By  Subsection  (2)  the  appeal 
is  to  be  referred  to  a  Referee  appointed  under  the  Act.  By  Subsection  (3) 
the  Referee  is  to  determine  any  matter  refen-ed  to  him  in  consultation 
with  the  Commissioners  and  the  appellant,  and  may  order  that  "  any 
"  expenses  incurred  by  the  appellant  be  paid  by  the  Commissioners  .  .  . 
"  Any  order  of  the  Referee  as  to  expenses  may  be  made  a  rule  of  the 
"  High  Court." 

Upon  the  hearing  of  an  appeal  under  the  above  section,  the  Referee  by 
his  award  directed  that  the  appellant's  costs  of  the  appeal  should  be  bovne 
by  the  Commissioners,  but  did  not  assess  the  amount  of  the  costs.  On  a 
motion  to  make  the  award  a  rule  of  Court : — 

Meld,  that  a  Referee  can  make  a  valid  order  as  to  costs  although  he 
does  not  fix  the  amount,  inasmuch  as  the  costs  can  be  taxed  by  a  Master, 
and  that  the  award  ought  therefore  to  be  made  a  rule  of  Court. — 83  L.  J., 
K.  B.,  1552. 


380 


[HOUSE  OF  LORDS.] 

LUMSDEN   r.  INLAND  REVENUE  COMMISSIONERS. 

[Jdxb  18th,  19th,  22nd,  23bd,  25th  ;  and  July  20th,  1914.] 

Beven-ue— Increment  Valve  Duty— Sale  of  Fee  Simple— Method  of 
Calculation— Finance  (1909-10)  Act,  1910  (10  JEdw.  VII.,  c.  8), 
n.  2  ^  25. 

In  1910  the  appellant  sold  the  fee  simple  of  a  dwelling-house,  subject 
to  tithe  of  the  capital  value  of  £33,  for  £750.  The  "  full  site  value  "  on 
April  30, 1909,  was  £228,  and  there  was  no  change  in  the  value  between 
that  date  and  the  date  of  the  sale.  The  "  gross  value  "  at  the  date  of  the 
sale  was  found  to  be  £658,  and  the  proper  deduction  under  Section  25  (i) 
(V)  of  the  rinance  (1909-10)  Act,  1910,  in  respect  of  roads  wa8  found  to 
be  £90.     The  "  original  site  value  "  was  £105: 

Held,  by  the  Lord  Chancellor  and  Lord  Shaw,  that  the  site  value  on 
the  occasion  of  the  sale  was  to  be  arrived  at  under  Sections  2  and  25  of 
the  Act  by  deducting  from  the  purchase  price  of  £7£0  the  sum  of  £430, 
being  the  difference  between  the  gross  value  and  the  full  site  value,  and 
also  the  £90  in  respect  of  roads,  and  that  the  appellant  was  jroperly 
assessable  to  increment  value  duty  on  the  difference  between  this  amount 
(£230)  and  £105,  the  original  site  value. 

Decision  of  the  Court  of  Appeal  (82  L.  J.,  K.  B.,  1275  ;  [1913],  3  K.  B., 
809)  affirmed  ;  Lord  Moulton  and  Lord  Parmoor  dissenting. 

July  20,  1914. 

Viscount  Haldane,  L.C.  :  This  appeal  raises  a  question  of  much 
diiEculty  which  has  been  the  subject  of  elaborate  argument  at  the  Bar. 
But  the  real  point  lies  within  narrow  limits,  and  turns  on  the  proper  con- 
struction of  ^  few  words  in  a  statute,  the  Finance  (1909-10)  Act,  1910. 
The  sections  of  this  Act  which  relate  to  duties  on  land  values  have 
obviously  been  drafted  with  remarkable  skill.  But  the  subject  was  so 
novel  and  so  complicated  that  it  was  inevitable  that  questions  should  arise 
on  which  the  meaning  of  the  Legislature  has  not  been  made  wholly  free 
from  ambiguity.  The  duty  of  a  court  of  construction  in  such  cases  is  not 
to  speculate  on  what  was  likely  to  have  been  said  if  those  who  framed  the 
statute  had  thought  of  the  point  which  has  arisen  ;  but,  recognising  that 
the  words  leave  the  intention  obscure,  to  construe  them  as  they  stand,  with 
only  such  extraneous  light  as  is  reflected  from  within  the  four  corners  of 
the  statute  itself,  read  as  a  whole. 

The  appellant  has  been  held  liable  for  increment  duty  arising  upon  the 
occasion  of  a  sale  by  him  of  a  dwelling-house  and  shop.  By  the  Act  of 
Parliament  the  duty  is  charged  on  the  increment  value  of  land.  This 
increment  value  is  the  amount  by  which  what  is  called  the  site  value 
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exceeds,  on  the  occasion  on  which  the  .duty  arises,  the  original  site  value. 
Such  is  the  effect  of  Sections  1  and  2. 

Before  referring  further  to  the  provisions  of  Section  2,  which  give  a 
special  meaning  to  site  value  on  this  occasion,  it  will  be  convenient  to  turn 
to  the  later  sections  in  order  to  see  what  various  values  mean  when 
spoken  of  generally  in  the  Act.  By  Section  26  a  valuation  of  all  land  is 
to  be  made,  showing  separately  the  total  value  and  the  site  value.  These 
are  defined  in  Section  25,  together  with  two  other  values.  The  first  of  the 
four  values  there  defined  is  gross  value,  which  means  the  amount  which 
the  fee  simple  of  the  land,  if  sold  in  the  open  market  by  a  willing  seller 
m  its  then  condition,  free  from  incumbrances  and  from  any  burden 
charge,  or  restriction  (other  than  rates  and  taxes),  might  be  expected  to 
realise.  The  second  value  is  full  site  value,  which  means  the  value  which 
the  fee  simple,  if  similarly  sold,  might  be  expected  to  realise  if  the  land 
were  divested  of  all  buildings  and  structures  appurtenaut  to  sucTi  buildings, 
and  of  all  growing  timber  and  other  things  growing  on  the  land.  The 
third  value  is  total  value,  which  means  the  gross  value  after  deducting  the 
amount  by  which  this  gross  value  would  be  diminished  if  the  land  were 
sold  subject  to  any  fixed  charges  (afterwards  so  defined  as  to  exclude 
mortgages)  or  public  rights  of  way,  or  user,  or  rights  of  common,  or  ease- 
ments, or  certain  kinds  of  restrictive  covenant  or  agreement.  The  fourth 
value  is  assessable  site  value,  which  means  the  total  value  after  making 
various  deductions.  These  include  the  same  amount  as  is  to  be  deducted 
for  the  purpose  of  arriving  at  full  site  value  from  gross  value,  and  also 
value  directly  attributable,  in  the  case  of  a  non-agricultural  property  such 
as  that  under  consideration,  to,  among  other  things,  roads.  There  are 
other  deductions  to, be  made  from  total  value  in  arriving  at  assessable  site 
value,  but  these  need  not  at  present  be  considered.  The  section  also 
provides  towards  its  close  that  any  reference  in  the  statute  to  site  value, 
other  than  a  reference  to  it  on  an  occasion  on  which  increment  duty  is  to 
be  collected,  is  to  be  deemed  to  be  a  reference  to  assessable  site  value  as 
ascertained  in  accordance  with  the  section. 

Turning  back  to  Section  2,  it  first  enacts  that  the  increment  value  of 
any  land  is  to  be  deemed  to  be  the  amount  by  which  the  site  value,  on  the 
occasion  on  which  increment  value  duty  is  to  be  collected  after  being 
ascertained  in  accordance  with  this  section,  exceeds  the  original  site  value 
ascertained  in  accordance  with  the  general  provisions  of  the  Act  as  to 
valuation.  The  section  then  provides  that  the  site  value  on  the  occasion 
on  which  increment  duty  is  to  be  collected  is  to  be  taken  to  be,  where,  as 
here,  the  occasion  is  a  transfer  on  sale  of  the  fee  simple,  the  value  of  the 
consideration  for  the  transfer.  I  observe  that  among  the  other  enumerated 
occasions  are  the  periodical  occasions  on  which  the  duty  is  to  be  collected 
in  respect  of  the  fee  simple  of  land  held  by  a  body  corporate  or  uuincor- 
porate,  in  which  cases  the  total  value  is  to  be  estimated  in  accordance  with 
the  general  provisions  as  to  valuation  to  which  I  have  already  referred. 
In  all  these  instances  the  site  value  thus  defined  is  to  be  "  subject  in  each 
"  case  to  the  like  deductions.as  are  made,  under  the  general  provisions  of 
"  this  Part  of  this  Act  as  to  valuation,  for  the  purpose  of  arriving  at  the 
"  site  value  of  land  from  tlie  total  value." 
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It  is  upon  the  construction  of  the  -words  which  I  have  just  quoted  that 
the  question  to  be  decided  turns.  The  appellant  contends  that  the  expression 
"  like  deductions"  means,  where  the  case  is  one  of  transfer  on  sale,  that 
•leductions  are  to  be  made  from  the  value  of  the  consideration  in  their 
character  resembling  or  analogous  to  but  not  identical  in  amount  with 
those  which  are  made  when,  under  the  general  provisions  as  to  valuation, 
site  value  is  ascertained  from  total  value.  The  argument  on  his  behalf  is 
that,  in  applying  the  analogy  of  the  process  of  deduction  prescribed  by 
Section  25  for  the  ascertainment  of  assessable  site  value,  you  are  to  start 
from  the  amount  of  the  value  of  the  consideration  as  though  it  were 
a  total  value,  and  then  make  the  kind  of  deductions  which  are  pre- 
•cribed  in  Section  25,  where  the  start  is  made  from  total  value  which  is 
merely  estimated. 

The  respondents,  on  the  other  hand,  contend  that  the  words  "  like 
"  deductions  "  are  not  ambiguous.  They  point  to  the  language  of 
Section  25  (4)  (a)  as  defining  the  first  deduction  to  be  "The  same 
"  amount  as  is  to  be  deducted  for  the  purpose  of  arriving  at  full  site 
"  value  from  gross  value."  They  argue  that  there  is,  therefore,  no  room 
for  making  any  other  deduction  than  this  varying  amount  which  is  to  be, 
if  they  are  right,  ascertained  with  reference,  not  to  the  value  of  the 
consideration,  but  to  the  difference  between  the  estimated  gross  and  full 
isite  values. 

Before  considering  the  question  of  construction  thus  raised,  I  desire  to 
refer  to  the  facts  out  of  which  the  appeal  has  arisen.  The  Referee  under 
the  Act  stated  a  special  case.  He  found  that  the  consideration  for  the 
transfer  on  sale  was  £750,  and  that  the  fee  simple  had  been  sold  subject 
to  tithe  of  £33  capital  value.  He  found  further  that  the  amount  of 
ieduction  to  be  allowed  under  Section  25  (4)  for  the  making  of  roads  was 
£90.  He  also  found  as  follows  :  At  the  time  of  the  sale  of  the  fee  simple 
of  the  property,  if  sold  in  the  open  market  by  a  willing  seller  in  its  then 
condition,  free  from  incumbrances  and  from  any  burden,  charge,  or  restraint 
•ther  than  rates  and  taxes  (the  words  of  the  subsection  defining  gross 
value),  might  have  been  expected  to  realise  £658.  It  was  admitted  that 
there  had  been  no  variation  in  the  full  site  value  between  April  30,  1909 
(the  date  as  on  which  the  original  valuation  had  to  be  made),'  and 
August  23,  1910,  the  date  of  the  sale.  It  was  agreed,  he  said,  that  the 
full  site  value  was  £228  on  each  date.  The  original  assessable  site  value 
was  £105. 

The  important  controversy  between  the  parties  which  arose  on  these 
findings  was  as  follows  :  The  appellant  maintained  that  the  deductions 
directed  by  Section  2  to  be  made  from  the  value  of  the  consideration  must 
be  made  from  the  £750  and  £33  (the  amount  of  the  capital  charge  for 
tithe),  in  order  that  the  analogy  of  the  deduction  from  gross  value  might 
be  followed.  As  the  full  site  value  at  the  time  of  sale  had  by  admission 
remained  at  £228,  the  difference  between  gross  value  and  full  site  value 
must  be  taken  to  be  £555.  Therefore,  on  the  footing  that  the  sale  price 
of  £750  was  to  be  taken  as  representing  the  total  value  for  the  purpose  of 
acertaining  the  proper  deductions,  it  w:is  from  this  figure  that  the  £555 
must  be  deducted,  and  this  subtraction,  after  allowing  £90,  as  a  further 
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deduction  for  roads  made,  resulted  in  an  assessable  site  value  o£  £105. 
There  was,  therefore,  no  increment  value,  for  according  to  the  original 
valuation  which  was  annexed  to  the  Referee's  report,  the  original  gross 
value  was  £658,  the  original  tcrtal  value  that  amount  minus  the  £33 
capital  value  of  tithe— that  is,  £625— the  original  fall  site  value  £228,  and 
the  originaV  assessable  site  value  £105,  the  same  amount  as  on  the  occasion 
of  the  sale. 

The  respondents  challenged  this  basis  of  calculation,  contending  for  a 
different  construction  of  Section  2.  Accepting  the  figures,  they  said  that 
as  the  gross  value  had  been  found  at  the  time  of  the  sale  to  be  £658,  and 
the  full  site  value  to  be  £228,  the  difference  really  prescribed  by  the  Act 
of  Parliament  was  £430.  They  maintained  that,  on  the  facts  found, 
there  could  be  no  further  deduction,  the  gross  value  having  been  so  found, 
excepting  the  £90  for  roads,  and  that  the  total  amount  of  deduction  from 
the  £750  was  therefore  £520 ,  which  gave  a  site  value  of  £230,  and 
resulted  in  increment  duty  being  exigible  on  the  difference  between  this 
and  the  original  site  value  of  £105. 

The  Referee  took  the  view  of  the  appellant.  On  appeal  Mr.  Justice 
Horridge  disagreed  with  the  Referee,  and  adopted  the  contention  of  the 
Crown.  In  the  Court  of  Appeal  Cozens-Hardy:  Master  of  the  Rolls,  and 
Lord  Justice  Kennedy  agreed  with  Mr.  Justice  Horridge,  but  Lord  Justice 
Swinfen  Eady  differed.  "  The  real  crux  of  the  matter  lies,"  he  said,  "  in 
"  the  contention  that  the  direction  to  make  '  the  like  deductions  '  from  the 
"  '  consideration  for  the  transfer  '  involves  a  direction  to  arrive  at  a  new 
"  estimated  gross  value  of  land  on  the  occasion  of  a  sale."  He  held  that 
the  statute  contained  no  direction  to  make  a  new  valuation  of  gross  value 
on  the  occasion  of  a  sale,  and  that  full  effect  could  be  given  to  the  direction 
to  make  "  the  like  deductions  "  by  starting  with  the  actual  consideration 
realised  and  making  such  deduction  as  was  necessary  to  ascertain  the 
divested  or  full  site  value.  He  thought  that  this  was  the  only  method 
which  achieved  the  purpose  of  the  Act,  which  was  to  tax  an  actual  differ- 
ence between  present  and  past  site  value. 

Two  observations  occur  to  me  at  once  on  this  reasoning.  The  first  is 
that  it  assumes  that  site  value  on  the  occasion  of  sale  when  directed  to  be 
ascertained  for  the  purposes  of  increment  duty  means  the  same  thing  as 
site  value  when  directed  to  he  ascertained  for  the  purposes  of  the  original 
valuation.  The  second  observation  is  that  the  learned  Lord  Justice  re- 
garded himself  as  bound,  or  at  least  at  liberty,  to  construe  as  ambiguous 
the  words  in  Section  2  (2)  :  "  subject  in  each  case  to  the  like  deductions 
"  as  are  made,  under  the  general  provisions  of  this  Part  of  this  Act  as  to 
"  valuation,  for  the  purpose  of  arriving  at  the  site  value  of  land  from  the 
"  total  value."  I  have  for  the  second  time  quoted  the  words  in  full, 
because  they  seem  to  me  to  contain  the  whole  point  on  which  this:appeal 
turns.  Does  "  the.  like  "  mean  in  this  context  anything  different  from 
"  like  in  amount  and  method  of  calculation  "  ?  Can  the  use  of  the  words 
"  the  like  "  be  taken  to  import  an  instruction  to  make  deductions  on 
another  basis  than  that  of  the  valuation  which  is  expressly  mentioned, 
and  can  the  actual  price  be  substituted,  consistently  with  the  language 
used,  for  total  value  as  ascertained  by  valuation  ? 
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It  is  no  doubt  true  that  there  are  cases  of  construction  where  the 
natural  meaning  of  the  words  of  a  statute  is  rejected  and  another 
meaning  not  ex[)ressed  by  the  words  taken  in  their  ordinary  sense  is 
read  in;  That  occurs  where  the  context  and  scheme  of  the  statute 
requires  that  this  should  -  be  done  in  order  that  the  language  of  the 
statute  as  a  whole  may  be  read  as  consistent.  But  a  mere  conjecture 
that  Parliament  entertained  a  purpose  which,  howeyer  natural,  has  not 
been  embodied  in  the  words  which  it  has  used,  if  they-  be  literally 
interpreted,  is  no  sufficient  reason  for  departing  from  the  literal  inter- 
pretation. 

It  may  seem  to  some  unlikely  that  the  Legislature  should  have  meant 
to  put  a  tax  on  anything  but  an  increase  in  site  value  strictly  so  called.  It 
is  no  doubt  true  that,  if  the  construction  argued  for  by  the  Crown  is  right, 
something  more  than  site  value  will  be  taxed  in  cases  in  which,  by  a  lucky 
chance,  or  by  reason,  for  example,  of  some  special  attraction  about  the 
building,  a  larger  price  has  been  realised  than  would  have  been  anticipated 
by  a  competent  valuer  estimating  on  the  hypothesis  of  a  sale  to  an  ordinary 
buyer  willing  to  give  the  full  price  in  an  open  market. 

But  if  this  be  what  the  words  used  appear,  when  read  naturally,  to 
direct,  that  interpretation  can  only  be  displaced  by  showing  that  the  Act 
intended  by  the  expression  "  site  value,"  when  used  in  connection  with 
increment  value,  the  same  thing  as  site  value  when  used  in  relation  to 
original  assessable  site  value.  Yet  this  may  well  not  be  so,  for  in  the 
definition  of  site  value,  which  occurs  towards  the  end  of  Section  25,  and 
has  already  been  quoted,  it  is  expressly  provided  that  a  reference  to  site 
value  in  the  Act  on  an  occasion  when  increment  duty  is  to  be  collected,  is 
not,  as  in  other  cases,  to  be  deemed  to  be  a  reference  to  assessable  site 
value  as  ascertained  in  accordance  with  Section  25.  The  construction  of 
the  appellant  assumes,  in  dealing  with  the  deductions,  the  actual  price  as 
the  starting  point  in  place  of  estimated  total  value,  and  proceeds  to  deduct 
from  this  the  difference  between  the  former  and  the  amount  of  full  site 
value,  which  must  always  be  an  estimated  value.  The  amount  to  be 
subtracted  must  therefore  always  vary  with  the  price.  If  the  price  is 
great  it  will  be  proportionately  great,  if  the  price  is  small  it  will  be  pro- 
portionately small.  As  full  site  value  is  an  estimated  and  not  an  actually 
received  value,  and  does  not  depend  on  the  accident  of  a  good  or  a  bad 
sale,  the  assessable  site  value  is  thus,  on  the  appellant's  construction,  the 
same  whatever  the  price  on  the  particular  occasion  may  be. 

On  the  construction  of  the  Crown,  which  treats  the  amount  to  be 
deducted  from  the  price  as  the  difference  between  the  estimated  gross  and 
full  site  values,  the  site  value  to  be  taxed  for  the  purposes  of  increment 
duty  will  vary  with  the  actual  price.  If  this  is  large,  the  subject  may 
have  to  pay  something  more  than  what,  for  the  purposes  of  other  parts 
of  the  Act,  is  estimated  to  be  assessable  site  value.  Bat  If  the  actual 
price  received  be  below  the  estimated  market  value,  he  may  be  proportion- 
ately relieved  from  increment  duty  on  the  normal  amount  of  site  value 
strictly  so  called.  The  difference  between  the  two  methods  is  that,  accord- 
ing to  the  appellant's  contention,  the  casual  price,  which  may  be  greater  or 
less  than  would  normally  be  expected,  is  to  govern,  while  according  to  the 
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Crown  the  normal  price — that  is,  that  which  mi§ht  be  expected  to  he 
ohtained  under  ordinary  circumstances  in  an  open  market  from  a  willing 
buyer,  is  decisive.  According  to  the  latter  construction  windfalls  will  to 
some  extent  be  taxed,  whatever  they  may  be  due  to,  site,  buildings,  or  any- 
thing else.  But,  on  the  other  hand,  depreciation  in  the  auction  room  by 
reason  of  forced  sales  or  other  adverse  contingencies  is  mitigated. 

That  this  is  so  appears  to  me  to  be  plain  when  the  alternative  figures 
in  the  case  based  on  the  two  interpretations  are  compared.  On  the  appel- 
lant's interpretation  of  the  Act,  which  substitutes  for  the  total  value  in 
Section  25  (4)  the  actual  price  received,  it  is  immaterial  whether  that 
price  is  great  or  small  so  far  as  the  assessable  site  value  on  the  occasion  of 
the  sale  is  concerned.  In  the  case  before  us  this  must  always  be  on  that 
consti-uction  £105.  The  reason  is  that  gross  value  is  made  dependent  on 
actual  price,  and  the  difference  to  be  deducted  under  Section  25  (4)  (a) 
between  the  amount  of  gross  value  and  the  full  site  value,  which  is 
estimated  will,  therefore,  vary  proportionately  to  the  price.  The  resulting 
figure  for  assessable  site  value  is  accordingly  dependent  on  the  estimated 
full  site  value,  and  on  any  deductions  to  be  made  from  the  total  value, 
that  is  the  price,  under  Subsections  (J),  (c),  ((Z),  and  (e)  of  Section  25  (4). 
Supposing  the  original  site  value  to  have  increased,  the  landowner  will 
accordingly  be  taxed  on  the  increase,  notwithstanding  that  the  circum- 
stances under  which  he  sold  have  made  him  accept  a  price  much  less  than 
the  normal  value  in  the  maiket.  But  this  is  not  the  case  if,  as  the  Crown 
contends,  that  normal  value  is  to  be  the  decisive  factor.  If  the  sale  price 
had  been,  say,  £520  instead  of  £750,  the  difference  of  £230  would  have 
been  extinguished  if  the  method  of  the  Crown  had  prevailed,  and  no  duty 
would  have  been  payable. 

I  think  that  as  regai'ds  increment  duty,  at  all  events,  the  Legislature 
may,  so  far  as  the  general  policy  of  the  statute  is  concerned,  have  con- 
templated either  of  these  methods.  It  is  to  the  precise  expressions  used 
in  the  case  of  increment  value  that  we  have  therefore  to  look  for  guidance. 
Now,  when  I  turn  to  Section  25  to  find  the  character  and  amount  of  "  the 
"like  deductions"  which  are  directed  to  be  made  by  its  provisions  as  to 
valuation  for  the  purpose  of  arriving  at  site  value  from  total  value,  I  meet 
with  what  appear  to  me  to  be  directions  which  are  ^^ri»ta  faeie  un- 
ambiguous. 

The  first  deduction  directed  by  Section  25  (4)  is  to  be  the  same  amount 
as  is  to  be  deducted  for  the  purpose  of  arriving  at  full  site  value  from 
gross  value.  Both  these  values,  as  referred  to  in  this  section,  are  values 
estimated  as  probably  to  be  secured  under  normal  and  fixed  market  con- 
ditions. They  have,  and  can  have,  nothing  to  do  with  sums  which  may 
result  from  sales  in  the  contingent  circumstances  of  special  occasions,  and 
I  am  wholly  unable  to  read  the  expression  "  like  "  in  Section  2  (2)  as 
naturally  meaning  that  the  principle  on  which  the  language  used  directs 
them  to  be  estimated  is  to  be  departed  from.  "  Like  "  may  not  import 
identity  of  amount  as  definitely  as  the  use  of  the  word  "  same  "  would  have 
done.    But  at  least  it  connotes  resemblance  in  main  features. 

Now,  to  my  mind  the  most  prominent  of  these  main  features  is  that  in 
Section  25,  the  section  pointed  to,  the  Legislature  is  dealing  with,  not 
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actually  realised  prices,  but  estimated  amounts  to  be  calculated  by  the 
method  of  valuation  which  Sections  25  and  26  prescribe.  I  find  myself 
unable  to  agree  here  with  a  judge  for  whose  views  I  always  entertain  much 
respect,  Lord  Justice  Swinfen  Eady,  who  thinks  that  the  Act  cannot  be 
read  as  containing  any  direction  to  arrive  at  a  gross  value  of  land  on  the 
occasion  of  sale.  The  scheme  of  the  Act  appears  to  me  to  provide  for  all 
the  valuations  which  from  time  to  time  may  become  necessary.  For  in- 
stance, in  the  case  of  increment  duty,  Section  2  (2)  (d),  it  directs  the 
estimation  by  valuation,  in  the  case  of  a  periodical  collection  of  increment 
duty  payable  by  a  body  holding  land,  of  the  total  value,  and  this  implies 
the  ascertainment  of  gross  value,as  its  basis.  There  is  no  reason  to  think 
that  the  duties  of  the  valuers  are  confined  to  the  estimation  of  original 
values  only.  Again  Section  28  expressly  provides  in  the  case  of  un- 
developed land  duty  for  periodical  revaluations. 

In  the  case  of  increment  value  duty  it  appears  to  me  that  Parliament 
must,  on  the  literal  construction  of  its  language,  be  taken  to  have  contem- 
plated the  possible  taxation  of  either  something  more  or  something  less 
than  site  value  strictly  so  called.  The  amount  oi;  the  duty,  whichever 
construction  is  adopted,  is  in  the  ease  of  increment  duty  based  on  deduction 
from  the  actual  price  as  the  starting  point.  For  the  rest  the  ascertain- 
ment of  the  normal  market  price,  that  is  to  say,  valuation,  seems  to  me  to 
be  prescribed  as  the  basis  on  which  deductions  are  to  be  estimated. 
,  It  was  argued  that  the  deductions  directed  after  that  under  (a)  in 
Section  25  (4)  cannot  properly  be  made  from  estimated  value.  Sub- 
section (h)  directs  the  deduction  of  any  part  of  the  total  value  which  is 
proved  to  be  attributable  to  works  executed  or  expenditure  of  a  capital 
nature  made  under  certain  specified  conditions.  Subsection  (c)  directs 
deduction  of  such  part  of  the  total  value  as  is  directly  attributable  to 
appropriations  or  gifts  of  land  by  persons  interested  in  it  for  streets  and 
other  public  purposes.  Subsection  (d)  excludes  any  part  of  the  total  value 
which  is  attributable  to  the  redemption  of  land  tax,  fixed  charges,  enfran- 
chisement in  the  case  of  copyholds  or  customary  freeholds,  release  of 
restrictive  covenants  or  agreements,  or  to  goodwill  or  any  other  matter 
which  is  personal  to  the  owner  or  other  persons  interested  in  the  land. 
Subsection  (e)  directs  the  deduction  of  any  sums  which,  in  the  opinion  of 
the  Commissioners,  it  would  be  necessary  to  expend  in  order  to  strip  the 
land  for  the  purpose  of  arriving  at  full  site  value  from  gross  value  and  of 
realising  full  site  value.  I  do  not  see  why  each  of  these  deductions,  so  far 
as  they  relate  to  total  value,  should  not  be  made  from  estimated  total  value 
just  as  easily  as  from  actual  price,  and  the  former  alternative  is,  in  my 
opinion,  the  only  one  which  is  "like"  that  to  which  the  literal  meaning  of 
Section  2  (2)  points. 

There  are  two  other  remarks  which  I  wish  to  make  before  concluding. 
The  first  is  that  the  appellant's  construction  of  the  word  "  like  "  in  Sec- 
tion 2  (2)  compels  him  to  hold  himself  at  liberty  to  construct  a  new 
"  gross  value  "  of  a  kind  not  resembling  that  defined  by  Section  25.  He 
has  to  treat  gross  value  as  meaning,  for  the  purposes  of  his  calculation,  the 
sale  price  plus  the  capital  value  of  the  tithe.  For  this  I  can  find  no 
direction  in  the  words  of  the  Act.     The  second  observation  relates  to  his 
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reliance  on  Section  2  {S),  which  substitutes  for  original  site  value  in  1909 
the  site  value  at  the  time  of  any  transfer  on  sale  within  twenty  years  of 
that  period,  to  be  estimated  by  reference  to  the  consideration  given. 

I  think  that  this  provision,  which  is  in  the  nature  of  an  option  to  the 
person  sought  to  be  taxed,  is  more  favourable  to  him,  assuming  that  he 
can  surmount  the  difficulty  of  proof  as  to  past  estimated  values,  on  the 
construction  of  the  Crown  than  on  that  of  the  appellant,  under  which 
variation  of  actual  price  cannot,  as  it  seems  to  me,  affect  the  result.  For 
this  opinion  I  have  in  previous  observations  already  given  reasons  which 
apply  equally  here.  Nor  do  I  think  that  Section  3  (5)  affects  the  general 
question.  As  I  observed  in  Inland  Bei-enue  Commissioners  v.  Herleri 
(82  L.  J.,  P.  C,  119  ;  [1913],  A.  C,  326),  it  is  a  difficult  section  to  con- 
strue, but  on  no  construction  does  it  appear  to  me  to  bear  on  the  decision 
of  the  only  point  which  we  have  to  settle  at  present. 

I  said  at  the  beginning  that  the  duty  of  Judges  in  construing  statutes 
is  to  adhere  to  the  literal  construction  unless  the  context  renders  it  plain 
that  such  a  construction  cannot  be  put  on  the  words.  This  rule  is 
especially  important  in  cases  of  statutes  which  impose  taxation. 

For  the  reasons  which  I  have  given,  I  think  that  there  is  nothing  in 
the  context  or  general  structure  of  the  Finance  Act  before  us  which 
renders  it  necessary  to  read  the  words  which  have  given  rise  to  the  present 
litigation  otherwise  than  as  the  majority  of  the  Judges  in  the  Courts 
below  have  read  them.  With  the  conclusion  reached  by  Mr.  Justice 
Horridge,  and  by  the  majority  in  the  Court  of  Appeal,  I  find  myself  in 
agreement,  and  I  am  of  opinion  that  their  judgments  ought  to  be 
affirmed. 

Lord  Shaw  :  The  question  between  the  parties  on  this  appeal  is  whether 
the  appellant  is  liable  to  pay  increment  value  duty  upon  the  occasion  of  a 
sale  by  him  of  a  dwelling-house  and  shop  in  the  county  of  Northumberland. 
The  sale  took  place  on  August  23, 1910.  It  was  a  sale  of  the  fee  simple. 
The  price  obtained  was  £750.  The  property  was  sold  subject  to  the 
burden  of  tithe  of  £1  per  annum,  the  capital  value  of  which  is  £33. 

Under  the  Finance  Act  this  property  had  been  valued,  and  the  valua- 
tion was  as  at  the  statutory  date,  namely,  April  30,  1909.  In  terms  of 
Section  27  (1)  of  the  Finance  Act  of  1910,  the  value  shown  in  this 
original  valuation  must  be  "  adopted  as  the  original  total  value  and  the 
"original  site  value  respectively  for  the  purposes  of  this  Part" — that  is 
the  valuation  part—"  of  this  Act."  So  that  two  elements  have  become 
fixed  by  reason  of  what  has  been  done  under  the  head  of  valuation  under 
the  statute ;  that  is  to  say,  the  original  total  value  and  the  original  site 
value  are  definitely  settled.  These  values  were  as  follows:  The  original 
total  value  was  £625,  and  the  original  site  value  was  £105.  These  were 
arrived  at  by  adopting  calculations  and  making  deductions,  all  in  terms  of 
the  statute;  but  it  is  important  to  state  and  to  keep  in  view  th&t per  the 
entries  in  the  Domesday  Book  and  in  terms  of  the  statute  the  original  total 
"  value  and  the  original  site  value  have  been  precisely  ascertained. 

The  property,  having  this  original  total  value  and  original  site  value 
per&e  statute,  was,  as  mentioned,  sold,  and  the  price  obtained  for  its  fee 
simple,  subject  as  before  to  tithe,  was  £750.    That  also  is  a  fixed  figure. 
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There  may  be  many  calculations  and  deductions,  but  it  is  plain  that  not 
one  of  these  amounts  which  I  have  mentioned  can  be  departed  from  or 
violated. 

The  question  which  arises  has  reference  to  the  duty  called  increment 
value  duty.  It  is  necessary  to  attend  carefully  to  what  the  statute 
specifically  declares  that  this  "shall  be  deemed  to  be."  Section  2  (1) 
declares  that  "  For  the  purposes  of  this  Part  of  this  Act  the  increment 
"  value  of  any  land  shall  be  deemed  to  be  the  amount  (if  any)  by  which 
"  the  site  value  of  the  land,  on  the  occasion  on  which  increment  value  duty 
"  is  to  be  collected  as  ascertained  in  accordance  with  this  section,  exceeds 
"  the  original  site  value  of  the  land  as  ascertained  in  accordance  with  the 
"  general  provisions  of  this  Part  of  this  Act  as  to  valuation."  It  is  plain 
that  the  increment  value  consists  in  the  excess  of  the  one  of  these  site 
values — namely,  the  site  value  on  the  occasion  of  increment  value  collec- 
tion— over  the  other  site  value,  namely,  the  original  site  value.  To 
ascertain  how  much  the  occasional  site  value  exceeds  the  original  site 
value  you  must  find  out  what  the  amount  of  each  factor  is.  Each  of  these 
factors  is  also  a  result  of  a  process  of  deduction  of  one  element  from 
another.     I  examine  th'ese  factors  in  turn. 

As  to  the  occasional  site  value  :  "  (2)  The  site  value  of  the  land  on  the 
"  occasion  on  which  increment  value  duly  is  to  be  collected  shall  be  taken 
"  to  be  (a)  where  the  occasion  is  a  transfer  on  sale  of  the  fee  simple  of 
"  the  land,  the  vftlue  of  the  consideration  for  the  transfer  ;  ... 

"  subject  ....  to  the  like  deductions  as  are  made,  under  the 
' '  general  provisions  of  this  Part  of  this  Act  as  to  valuation,  for  the  pnr- 
"  pose  of  arriving  at  the  site  value  of  land  from  the  total  value."  The 
consideration  has  been  fixed  ;  there  is  no  diflSculty  about  that ;  it  is  £760. 
But  what  are  the  "  like  deductions  "  ?  The  statute  prescribes  that  they  are 
the  like  deductions  as  in  valuation  are  made  from  the  total  value  for  the 
purpose  of  arriving  at  the  site  value  of  the  land.  The  Act  appears  to  me 
to  say  :  Although  this  is  not  the  original  valuation  period,  but  a  subsequent 
occasion,  you  must  get  at  the  deductions  on  the  like  principle  and  method 
as  was  originally  adopted,  for,  whether  for  valuation  purposes  originally 
or  for  increment  value  duty  purposes  subsequently,  these  deductions  are  the 
things  which  must  be  kept  out.  As  I  shall  show  presently,  the  principal 
item  of  these  deductions  is,  in  fact,  the  element  of  buildings,  fixed 
machinery,  timber,  and  what  for  short  may  be  described  as  permanent 
visible  improvements.  No  increment  value  duty  itself  is  to  fall  upon 
improvements. 

The  method  of  reaching  the  deduction  figure  is  the  method  adopted  in 
Section  25  in  ascertaining  assessable  site  value.  By  Section  25  (4)  the 
assessable  site  value  means  the  total  value  under  certain  deductions  set 
forth  there  ;  and  what,  in  my  opinion,  the  statute  clearly  declares  is  that, 
on  the  occasion  of  making  calculations  for  increment  value,  the  deductions 
— for  example,  the  improvements,  are  to  come  off  the  amount  of  the  con- 
sideration received.  That,  in  my  view,  you  cannot  avoid.  With  regard  to 
deductions  they  must  be  the  like  deductions  as  are  made  in  getting  at 
assessable  site  value,  that  is  to  say,  deductions  made  from  the  total  value 
for  arriving  at  the  site  value.     In  this  way  Section  25  (4)  becomes  fairly 
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clear.  "  The  assessable  site  value  of  land,"  it  pvorldes,  means  the  total 
value  after  deducting  certain  specified  things. 

I  pans3  there  for  a  moruent  to  remark  that  these  deductions  under 
Section  25 — it  must  never  be  left  out  of  view — are  deductions  from  the 
total  value  as  ascertained  under  that  section.  Unless  the  total  value  be 
taken  as  the  datum  from  which  certain  deductions  are  to  be  made  in  order 
to  ascertain  the  assessable  site  value,  and  unless  that  be  adhered  to,  confu- 
sion is  sure  to  emerge.  But  once  the  deductions  thus  made  are  quantified 
in  money,  then  you  are  put  in  possession  of  a  figure  derived  from  the 
methods  adopted  at  the  original  valuation — a  figure  of  deductions — which 
figure  must  now,  however,  be  put,  not  against  total  value  as  in  the  original 
case,  but  against  the  consideration  received  on  the  occasion  when  incre- 
ment, if  any,  arises. 

The  problem  therefore  now  is  to  get  at  the  amount  of  those  deductions 
from  total  value  which  are  made  for  the  purpose  of  arriving  at  assessable 
site  value.  Now  those  are  set  forth.  They  are  in  five  different  categories, 
(a)  to  (e)  of  Section  25  (4),  but  only  the  first  two  of  these  categories  emerge 
in  this  case.  As  to  one — namely,  (5) — it  is  not  disputed  that  to  get  at  the 
assessable  site  value  you  must  take  in  this  case  that  part  thereof  «'hich  was 
attributed  to  expenditure  of  a  capital  nature — works  like  roads,  drainage, 
&c. — and  that  figure  is  £90.  That  would  have  been  clearly  a  deduction 
from  total  value  in  the  original  valuation.  The  next — namely,  (a) — is  set 
out  in  these  terms  :  "  The  same  amount  as  is  to  be  deducted  for  the  purpose 
"  of  arriving  at  full  site  value  from  gross  value." 

These  respective  values  are  set  out  in  Section  25,  which  I  may  call  the 
glossary  section ,  which  this  House  discussed  in  the  case  of  Inland  Revenue 
Commissioners  v.  Herbert  (82  L.  J.,  P.  C,  119  ;  [1913],  A.  C,  326).  The 
gross  value  is  the  open  market  value  free  from  incumbrancies,  and.  the  full 
site  value  is  that  same  ojien  market  value  less  incumbrances  after  deducting 
buildings',  structures,  timber,  and  what  might  be  called  visible  permanent 
improvements.  Deducting  these  from  the  gross  value,  you  come  at  the  full 
site  value  of  the  land.  The  total  value  is  the  gross  value  subject  to  the 
deduction  of  fixed  charges,  as  in  this  case  the  tithe  rent-charge. 

On  the  occasion  of  the  valuation  of  this  property  as  at  April,  1909,  the 
gross  value  was  set  down  at  £658,  and  the  tithe  rent-charge  being  £33 
the  total  value  was  set  down,  as  already  mentioned,  at  £625.  From  that 
total  value  of  £625  there  had  to  be  deducted  the  same  amount  as  is  to  be 
deducted  for  the  purpose  of  arriving  at  full  site  value  from  gross  value, 
that  is  to  say,  the  amount  reckoned  as  for  buildings  and  improvements. 
That  was  £430,  which,  with  the  £90  for  works  like  roads,  &c.,  made 
£520,  and  this  taken  from  the  total  value  of  £625  left  the  figure  of  £l05. 
The  assessable  site  value  was  accordingly  entered  in  the  Domesday  Book 
as  at  that  figure. 

The  report  made  by  the  Referee  in  this  case  shows  clearly  that  in  his 
judgment  the  total  value  and  the  value  of  the  things  which  form  deductions 
from  that,  namely,  buildings  and  improvements,  in  order  to  arrive  at  site 
value,  remain  the  same.  If  therefore,  on  the  allegation  of  increment,  the 
statute  had  ordained  that  in  order  to  ascertain  increment  value  you  had 
simply,  as  in  the  original  case,  to  make  your  deductions  of  buildings,  &c., 
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from  the  total  value,  the  case  would  be  at  an  end.  Bat  the  statute  hai5 
not  clone  that,  but  has  done  something,  in  my  opinion,  very  plainly 
different.  It  has  said  in  effect  this  :  The  buildings  and  improvements 
in  the  original  valuation  were  to  he  reckoned  as  deductions  from  total 
value  in  order  to  ascertain  assessable  site  value,  but  this  occasion,  namely, 
value  ascertainment,  is  a  different  occasion,  and  upon  it  you  are  to 
make  the  like  deductions  from  the  consideration  actually  received  for  the 
transfer  of  the  fee  simple.  When  you  make  the  like  deductions  from  that 
consideration,  then  that  is  what  "  the  site  value  of  the  land  on  the  occasion 
"  on  which  increment  value  is  to  be  collected  shall  be  taken  to  be."  So 
that  the  deductions,  their  value  not  having  changed,  as  is  certified  by  the 
Referee  —  namely,  £430,  plus  £90,  that  is,  £520  in  all  —  these  same 
deductions  amounting  to  £520,  are  made  on  this  occasion,  not  off  total 
value,  but  under  the  express  command  of  the  statute,  off  the  actual  con- 
sideration received,  that  is  to  say,  not  off  £625,  but  off  £750.  Por  my 
«wn  part  I  have  no  hesitation  in  agreeing  with  the  conclusion  reached  by 
Mr.  Justice  Horridge  and  the  majority  of  the  Court  of  Appeal. 

It  would  be  easy  to  comment  upon  the  fact  that  the  consideration  in 
the  present  case  being  in  excess  of  what,  in  the  Referee's  opinion,  was  the 
actual  value,  there  is  no  affirmance  that  the  site  value  has  risen.  There 
is  not,  nor  is  there  any  affirmance  that  the  buildings  or  improvements 
value  has  risen.  There  is,  in  short,  no  affirinance  as  to  the  cause  of  the 
rise,  but  the  consideration  is  nevertheless  perfectly  real,  and  it  is  that  real, 
non-speculative,  actual  thing  which  the  statute  says  that  you  must  begin 
by  taking  into  account  as  the  full  site  value,  subject  to  the  deductions 
made  as  on  the  valuation  occasion,  or  as  1  have  set  out.  The  statute 
seems  to  say.  There  is  the  windfall.  If  it  is  established  that  the  increment 
arises  by  an  increased  value  in  buildings  and  improvements,  then  by  no 
means  let  those  be  taxed,  because  the  statute  is  imperative  that  these  must 
be  treated  as  deductions  from  any  sum  which  is  to  be  the  basis  upon  which 
taxation  is  laid.  Buildings  and  improvements  are  to  escape  increment 
duty.  No  taxation  of  that  kind  is  to  be  laid  upon  them.  But  when  it  is 
not  established  that  there  is  any  increase  of  those  buildings  and  improve- 
ments, or  therefore  any  increase  in  the  amount  of  the  deductions  which 
are  to  be  made,  let  these  deductions  stand.  They  are  unchanged  in  value. 
But  let  the  sum  from  which  they  are  made  be  the  amount  received  by  the 
fortunate  vendor,  and  let  the  increment  value — it  being,  however  derived, 
increment  value  to  him — be  subject  to  his  contribution  to  the  taxation. 
Or,  in  the  words  of  the  Act,  "  site  value  ....  on  the  occasion  .... 
"  shall  be  .  ...  the  value  of  the  consideration  for  the  transfer."  It  is 
indeed  a  remarkable  fact  that  the  opposite  construction  in  fact  obliterates 
these  words  altogether.  According  to  that  view  difference  of  consideration 
made  no  difference  to  site  value.  If  the  consideration,  the  price  received, 
had  been  tenfold  greater,  and  the  improvements  had  remained  the  same, 
then  no  difference  would  have  happened  to  the  site  value,  and  the  words, 
that  the  site  value  is  to  be  deemed  to  be  the  value  of  the  consideration,  are 
emptied  of  meaning. 

That  the  consideration  received  should  neither  be  expunged  nor 
rendered   meaningless,   other  provisions  of  the   Act  made  clear.      The 
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property  in  the  first  place  is  franked,  so  to  speak,  in  respect  of  the  incre- 
ment, the  site  value  being  taken  as  the  consideration  subject  to  the  deduc- 
tions on  the  principle  mentioned,  and  being  raised  accordingly  so  as  to 
prevent  subsequent  increment  being  reckoned  except  upon  that  raised 
datum.  What  appears  to  me  to  be  a  commanding  consideration  in  the 
construction  of  this  statute  is  the  case  o£  the  transfer  of  the  sale  of  the  fee 
simple  of,  or  interest  in,  land  any  time  within  20  years  before  the  date 
when  the  statute  came  into  effect,  namely,  April  30,  1909.  This  period 
is  extended  by  the  Revenue  Act  of  1911  under  circumstances  which  need 
not  be  referred  to.  But  it  is  important  to  look  to  the  main  provision  of 
Section  2  (3)  of  the  Act  of  1910  so  as  to  see  how  carefully  the  interest  of 
the  taxpayer  was  guarded  under  the  20  years'  provision.  During  that 
20  years  a  late  owner  may  have  bought  upon  the  crest  and  sold  in  the 
trough  of  the  wave,  and  when  the  Act  passed,  his  successor,  who  had 
bought  in  the  low  market,  might  hold  the  subject.  Thereafter  he  sells 
in  a  rising  maiket,  but  the  level  of  the  old  crest  of  the  wave  is  not 
reached. 

He  is  permitted  in  these  circumstances  the  exercise  of  an  option 
enacted  for  the  purpose  of  conferring  upon  him  a  favour  and  a  benefit,  to 
point  back  to  the  old,  and  contrast  it  with  the  present  consideration  ;  the 
statute  treats  these  as  good  indications  both  of  the  crest  and  the  trough. 
I  must  decline  to  read  all  value  out  of  this  favour  given  to  the  taxpayer, 
by  saying  that  a  comparison  of  considerations  means  nothing  at  all.  For 
in  such  a  case  the  statute  is  very  far  indeed  from  reckoning  difference  of  con- 
sideration or  price  as  of  no  account ;  it  expressly  enacts  that,  Section  2  (3) : 
"  Site  value  shall  be  estimated  for  the  purposes  of  this  provision  by  refer- 
"  ence  to  the  consideration  given  on  the  transfer  in  the  same  manner  as  it 
"  is  estimated  by  reference  to  the  consideration  given  on  a  transfer  where 
"  increment  value  duty  is  to  be  collected  on  the  occasion  of  such  a  transfer 
"  after  the  passing  of  this  Act."  In  these  circumstances,  speaking  for 
myself,  I  do  not  feel  free,  but  feel  forbidden  to  displace  or  discard  the 
actual  consideration  or  price  as  a  vital  and  controlling  element  in  site 
value. 

I  agree  with  the  conclusion  reached  by  the  Courts  below  and  by  the 
Lord  Chancellor. 

Lord  Moulton  :  This  case  raises  a  question  of  vital  importance  in  the 
construction  of  an  Act,  the  passing  of  which  marks  a  great  change  in  the 
methods  of  taxation  in  this  country.  So  far  as  the  matters  in  dispute  in 
this  case  are  concerned,  it  was  the  conclusion  of  a  political  and  economic 
agitation  of  many  years'  standing  in  favour  of  the  adoption  of  a  system 
which  was  commonly  known  as  the  "  Taxation  of  Land  Values."  For  the 
first  time  practical  recognition  was  given  to  the  principle  that  in  the  rise 
in  value  of  land  in  civilised  countries  there  is  an  element  which  is  due  to 
the  general  progress  of  the  community,  and  is  independent  of  any  labour  or 
expenditure  of  the  owner  or  his  predecessors  upon  the  land  itself,  and  that 
this  so-called  "  unearned  increment "  forms  a  proper  subject  for  specific 
taxation,  or,  in  other  words,  that  it  is  just  that  the  State  should  take  its 
share  of  such  increment  of  the  value  of  land  as  arises  from  this  cause. 

This  particular  tax  was  not,  however,  the  only  form  of  taxation  of  land 
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which  was  introduced  by  the  Act.  Part  I.  of  the  Act  (which  is  headed 
"  Duties  on  Land  Values,"  and  is  the  only  portion  of  the  Act  which 
will  be  referred  to  by  me  on  this  occasion,  inasmuch  ae  the  other  divisions- 
of  the  Act  relate  to  wholly  different  forms  of  taxation)  imposes  also  three 
other  novel  taxes  upon  land.  The  first  of  these,  entitled  "Reversion 
"  Duty,"  is  a  tax  of  10  per  cent,  on  the  value  of  the  benefit  accruing  to 
the  lessor  by  reason  of  the  determination  of  any  lease.  The  second,  entitled 
"  Undeveloped  Land  Duty,"  is  an  annual  tax  at  the  rate  of  id.  in  the 
£  in  respect  of  the  site  value  of  undeveloped  land.  The  third,  entitled 
"  Mineral  Rights  Duty,"  is  a  tax  of  l.*.  in  the  £  on  the  rental  value 
of  all  rights  to  work  minerals  and  of  all  mineral  wayleaves. 

In  each  of  these  cases  there  are  careful  and  elaborate  provisions  for 
defining  precisely  the  subject-mutter  of  the  taxation,  and  making  allowances 
and  adjustment^,  so  as  to  bring  the  tax  more  fully  into  accordance  with 
the  fundamental  ideas  which  plainly  underlie  the  various  departments  of 
the  new  scheme  of  land  taxation.  But  so  far  as  a  close  and  attentive 
perusal  of  the  Act  enables  me  to  form  a  judgment  none  of  these  specific 
provisions  do  anything  more.  None  of  them  indicate  any  intention  to 
depart  from  the  fundamental  principles  underlying  each  of  these  taxes, 
nor  have  they  any  such  effect.  They  are  either  of  the  nature  of  practical . 
provisions  necessary  for  the  purposes  of  the  Act,  or  concessions  to  claims" 
for  allowances  in  respect  of  special  circumstances,  with  the  view  of  making 
the  tax  correspond  more  accurately  with  the  principles  upon  which  it  is 
based. 

An  Act  dealing  with  such  novel  forms  of  taxati  m  must  introduce 
concepts  of  the  elements  out  of  which  the  value  of  land  is  built  up  which 
were  wholly  new  so  far  as  legislation  was  concerned,  however  familiar 
they  may  have  been  to  economists  and  political  writers,  and  even  to  the 
public  itself.  To  understand  the  Act  properly  it  is  necessary  to  get  a, 
clear  idea  of  these  concepts.  They  are  four  in  number.  The  first  is  the 
"  gross  value"  of  land,  which  signifies  the  market  value  of  the  land  taken 
just  as  it  stands  with  all  buildings,  Ice,  which  are  upon  it  and  free 
from  all  charges  or  ]-estrictions.  The  second  is  the  "full  site  value," 
which  means  the  market  value  of  tbe  stripped  site.  The  third  is  the 
"  total  value."  This  signifies  the  market  value  of  the  land  with  its 
buildings,  &c.,  in  the  condition  in  which  it  stands,  but  subject  to  any 
fixed  charges  which  are  upon  it  (such,  for  instance,  as  "  feu  duties  ")  and 
any  other  existing  burdens,  such  as  public  rights  of  way,  &c.  All  these 
charges  and  restrictions  which  are  to  be  taken  into  account  when  arriving 
at  the  "  total  value "  of  the  land  are  specifically  enumerated  in  the 
statutory  definition,  and  for  the  sake  of  convenience  I  shall  term  them 
"  the  burdens  "  on  the  land.  The  fourth  and  last  of  these  concepts  is  the 
"  assessable  site  value."  It  is  the  "full  site  value"  less  the  "burdens." 
In  other  words  it  represents  the  value  of  the  stripped  site  subject  to  the 
existing  legal  burdens  upon  tbe  land,  which  would  of  course  be  burdens 
upon  the  site  even  if  all  buildings,  &c.,  were  removed. 

These  are  the  fundamental  conceptions  of  the  Act.  But  it  is  necessary 
to  add  that  in  the  last  case  certain  specific  deductions  enumerated  in 
Section  25  (I)  (*),  (p),  Qd),  and  (e)  are  prescribed.     These  deductions 
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do  not  affect  the  main  concept  of  "  assessable  site  value  "  which  follows 
from  Section  25  (4)  (a),  akhough  they  affect  its  amount.  They  are  of 
the  natm-e  of  special  allowances  to  meet  cases  where  special  circumstances 
(such  as  the  construction  of  roads  or  other  work  done  on  the  site  itself  as 
contrasted  with  erections  upon  it)  exist  which  would  render  the  result  of 
applying  the  fundamental  conception  of  "  assessable  site  value "  in  an 
unmodified  form  unfair  in  those  particular  cases. 

1  have  great  sympathy  with  the  difficulties  of  the  draftsman  of  an  Act 
dealing  with  matters  so  new  to  legislation,  and  I  should  be  the  last  to  cavil 
lightly  at  the  form  which  he  has  adopted  to  express  liis  meaning.  But  it 
is  most  unfortunate  that,  instead  of  expressing  these  simple  concepts  in 
clear  and  simple  language,  he  has  defined  them  as  the  results  of  arithmetical 
operations  with  which  they  have  no  necessary  connection,  and  has  thus 
given  a  wholly  false  appearance  to  their  mutual  relationships. 

For  instance,  the  "full  site  value  of  land"  is  defined  as  the  amount 
which  remains  after  deducting  from  the  "  gross  value  "  the  difference 
between  the  gross  value  and  the  value  of  what  I  have  called  the  "  stripped 
"  site."  This  amounts  to  nothing  more  or  less  than  saying  that  it  is  the 
value  of  the  sti-ipped  site.  It  is  thus  made  to  appear  to  be  dependent  on 
and  to  be  derived  from  the  "  gross  value,"  whereas  it  is  quite  independent 
of  it.  If  from  any  chosen  sum  of  money  I  deduct  the  difference  between 
that  sum  of  money  and  £100,  the  result  must  necessarily  be  £100,  what- 
ever be  the  sum  chosen.  I  have  entirely  failed  to  find  any  explanation  of 
the  adoption  of  this  complicated  and  misleading  manner  of  expressing 
these  simple  ideas.  It  has  been  suggested  that  it  was  for  drafting  reasons, 
but  on  closer  examination  I  can  see  no  ground  for  thinking  that  it 
presents  any  advantages  from  that  point  of  view.  Yet  the  draftsman  has 
adopted  it  not  only  in  this  but  in  other  cases.  Thus  the  "  totul  value  "  of 
land  is  defined  as  the  difference  between  the  gross  value  and  the  gross 
value  less  the  value  subject  to  burdens,  which  is  the  same  as  saying  that 
it  is  the  value  subject  to  burdens.  Similarly  the  "  assessable  site  value  " 
(apai-t  from  the  specific  deductions  to  which  I  have  referred)  is  defined 
as  the  difference  between  two  things  each  of  which  is  apparently  depen- 
dent on  the  "  gross  value  "  of  the  land.  Yet  when  one  looks  more  closely 
into  the  matter  it  is  found  that  the  "  assessable  site  value  "  depends  in  no 
way  on  "  gross  value,"  but  is  simply  the  full  site  value  with  the  burdens 
thrown  upon  it  as  was  decided  by  this  House  in  the  Herbert  case  (82 
L.  J.,  r.  C,  119  ;  [1913],  A.  C,  326).  But  although  this  peculiarity  in  the 
form  of  the  definitions  has  the  effect  of  rendering  it  more  difficult  to  con- 
strue the  Act,  it  does  not  leave  any  room  for  doubt  as  to  the  true  meanings 
of  the  several  definitions.  They  are  as  given  above.  These  meanings  are 
the  direct  arithmetical  consequences  of  the  verbal  definitions  appearing  in 
the  Act,  and  they  and  the  concepts  to  which  they  relate,  to  which  these 
special  names  have  been  given  in  the  Act,  must  be  borne  in  mind  in 
dealing  with  the  provisions  of  the  Act  if  we  would  avoid  becoming  con- 
fused by  the  inexplicable  form  of  the  drafting. 

I  now  turn  to  Section  1,  which  imposes  the  increment  value  duty.  It 
levies  a  duty  of  20  per  cent,  on  the  "increment  value"  of  any  land,  and 
enacts  that  this  duty  shall  be  collected  by  instalments  on  certain  occasions. 
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Those  occasions  are  respectively  {a)  when  there  is  a  transfer  of  interest 
by  sale  or  lease,  (i)  when  there  is  a  transfer  of  interest  on  death,  (c)  at 
certain  periodical  occasions.  This  last  method  only  applies  to  cases  where 
the  land  is  held  by  a  corporate  or  incorporate  body,  or  in  such  a  manner 
that  it  is  not  liable  to  death  duties.  The  instalment  of  the  "  increment 
"  duty"  to  be  paid  in  the  case  of  the  transfer  of  the  fee  simple  of  the 
land,  or  on  one  of  the  periodical  occasions  above  referred  to,  is  the  full 
duty  of  one-fifth  of  the  then  increment  value  less  so  much  as  has  already 
been  paid.  In  cases  of  transfer  of  interests  only  (not  amounting  to  the 
transfer  of  the  whole  fee  simple)  the  instalment  is  a  suitable  proportion  of 
such  one-fifth  of  the  total  increment  value,  such  proportion  to  be  fixed  by 
the  Commissioners.  The  conception  of  the  Act,  therefore,  is  that  as  the 
site  value  of  the  land  rises  the  State  becomes  entitled  to  one-fifth  of  the 
increment,  but  that  it  only  ascertains  and  collects  that  which  is  thus  due 
to  it  on  occasions  when  there  has  been  an  ascertainment  of  the  value  of 
the  land  either-by  actual  sale  or  leasing  of  the  land  or  by  a  valuation  of 
the  land  for  revenue  purposes  by  reason  of  death ;  unless  the  tenure  of  the 
land  is  such  that  these  occasions  will  very  rarely  or  never  happen.  In 
these  last  cases  it  collects  the  instalments  at  fixed  intervals  of  15  years. 

I  shall  not  stop  to  examine  the  provisions  of  Section  2,  which  deals 
particularly  with  the  ascertainment  of  the  site  value  on  the  occasions 
when  duty  is  to  be  collected,  except  to  say  that  it  appears  to  me  fully  to 
carry  out  the  above  idea.  The  only  novel  feature  in  the  method  adopted 
in  Section  2  (as  I  understand  it)  is  that  in  case^  where  an  ascertainment  of 
value  has  taken  place  of  an  independent  kind,  without  recourse  to  the 
machineiy  of  the  Act,  the  value  thus  ascertained  is  taken  as  the  datum 
from  which  the  calculations  of  the  increment  value,  and  therefore  of  the 
duty,  are  made. 

To  my  mind,  therefore,  this  part  of  the  Act  has  a  clear  and  distinct 
object  ascertainable  from  the  language  of  the  Act  itself  which  carries  into 
effect  a  special  form  of  taxation  well  recognised  at  the  time  and  marked 
by  distinct  incidents  inseparable  from  it.  It  could  not  be  better  described 
than  in  the  language  of  the  Minister  in  charge  of  the  Bill  when  intro- 
ducing It :  "  The  valuations  upon  the  difference  between  which  the  tax 
"  will  be  chargeable  will  be  the  valuations  on  the  land  itself — apart  from 
"  buildings  and  other  improvements;  and  of  this  difEerence — the  strictly 
"  unearned  increment — we  propose  to  take  one-fifth  or  20  per  cent,  for 
"  the  State." 

I  quote  these  words,  not  because  they  have  any  title  to  be  used  in  the 
construction  of  the  statute  as  it  stands,  but  because  they  express  in  such 
clear  and  simple  language  the  aim  and  object  of  the  Act.  For  the 
purposes  of  judicial  decision  the  aim  and  object  of  the  Act  and  the 
machinery  for  effecting  them  must  be  ascertained  from  the  language  of 
the  Act  itself.  But  to  my  mind  this  House  has  already  declared  that  the 
Act  does  in  fact  carry  out  the  object  of  its  authors  as  above  expressed,  and 
I  shall  proceed  to  make  good  this  proposition  before  subjecting  to  an 
independent  examination  the  language  of  the  special  provisions  with 
which  we  are  concerned  in  this  case. 

In  the  case  of  Inland  Revenur  Commissioners  v.  HerVert  (82  L.  J., 
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P.  C,  119  ;  [1913],  A.  C,  326)  the  Act  was  subjected  to  examination  in 
this  House  in  order  to  determine  whether  it  was  consistent  with  the  scheme 
of  the  Act  that  a  recorded  "  assessable  site  value  "  should  be  a  minus  quantity. 
This  House  by  its  unanimous  judgment  decided  that  it  was  qnite  con- 
sistent  with  the  object  and  provisions  of  the  Act  that  recorded  assessable 
site  values  should  be  minus  quantities,  because  the  tax  was  based,  not  on 
the  actual  value  of  the  site  value,  but  on  its  increment,  and  that  there  was 
no  difficulty  in  measuring  an  increment  from  a  datum  line  which  marlced 
a  negative, quantity.  Tliis  decision  that  the  tax  is  a  tax  on  the  increment 
of  the  site  value  is  to  my  mind  decisive  of  the  present  case  for  reasons 
which  I  shall  presently  give  in  detail.  It  is,  therefore,  desirable  to  refer 
with  particularity  to  the  judgments  of  this  House  in  the  Herbert  case 
(82  L.  J.,  P.  C,  119,  at  pp.  123, 125, 126, 128,  135,  and  137 ;  [1913],  A.  C, 
326,  at  pp.  334,  338,  340,  345,  355,  and  359)  in  order  to  show  how  un- 
hesitatingly and  emphatically  this  House  read  out  of  the  language  of  the 
Act  that  this  is  its  general  purport  and  effect. 

The  present  Lord  Chancellor,  after  frequently  referring  to  the  incre- 
ment value  on  which  the  value  is  to  be  levied  as  the  difEerence  between 
the  site  value  when  the  duty  is  to  be  collected  and  the  original  site  value, 
says  :  "  Eor  the  increment  value  directed  to  be  taxed  is,  as  I  have  already 
"  pointed  out,  simply  the  difEerence  between  present  and  past  site  value, 
"  and  this  difference  is  as  real  and  easily  measured  when  one  of  the 
"  quantities  is  minus  as  when  both  are  plus."  And  again  :  "  The  answer 
"  to  this  is  that  what  will  be  taxed  when  increment  duty  is  levied  will  be 
"  not  the  original  site  value,  but  the  increase  in  site  value." 

In  like  manner  Lord  Atkinson  says :  "  The  increment  in  value  arising 
"  from  an  increased  demand  for  building  land  due  to  an  increase  in  the 
"  wealth  or  numbers  of  the  surrounding  or  adjacent  population,  to  its  pro- 
"  gress  in  trade  or  manufacture,  or  to  works  carried  out  at  the  expense  of 
"  the  municipality  within  the  limits  of  which  the  lauds  are  situate,  and 
"  such  like  things,  the  unearned  increment  as  it  is  popularly  called,  it  is 
"  alone  designed  to  tax." 

Sbmewhat  later  he  deals  with  the  very  case  which  is  now  before  the 
House,  namely,  a  sale  of  the  property.  He  says  :  "  The  site  value  of  the 
"  land  should  then  be  taken  to  be  the  purchase-money,  less  the  deductions 
"  authorised  by  Section  25  (3  and  4)  (a)." 

Lord  Shaw  in  his  judgment  deals  mainly  with  the  question  of  the 
position  of  feu-duties.  But  in  dealing  with  increment  duty,  he  says, 
"  when  the  statute  is  treating  the  problem  and  fact  of  increment,  it  is  in 
"  the  position  of  laying  down,  to  begin  with,  the  mode  of  settling  a  datum 
"  line  from  which  in  future  years  and  on  future  occasions  the  increment 
"  shall  be  reckoned." 

And  in  the  opinion  delivered  by  myself  (in  entire  agreement,  I  believe, 
with  the  views  of  the  other  noble  Lords),  in  speaking  of  "  atsessable  site 
"  value,"  I  said  :  "In  order  to  see  whether  there  is  any  absurdity  in  thfs 
"  being' a  negative  quantity  it  is  justiBable,  and  even  necessary,  to  look  to 
"  the  way  in  which  the  '  assessable  site  value'  so  arrived  at  is  to  be  used  for 
"  the  purpose  of  assessment  of  taxes.  When  this  is  done  it  will  be  found 
"  that  the  principal  assessment  based  upon  it  is  that  of  the  increment  value 
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''  duty,  and  that  the  amount  of  this  duty  does  not  depend  upon  the  actual 
"  amount  of  the  assessable  site  value,  but  upon  its  variations.  For  such 
"  a  purpose  there  is  no  incongruity  In  the  assessable  site  value  being  a 
"  negative  quantity,  because  a  negative  quantity  is  capable  of  positive 
"  variations  just  as  much  as  is  a  positive  quantity." 

This  House,  therefore,  interpreted  the  Act  as  levying  the  increment 
duty  on  the  rise  in  the  site  valae  of  land.  In  so  doing  it  was  not  in  any 
way  overlooking  or  disregarding  the  fundamental  provisions  of  Section  2 
(which  is  repeatedly  referred  to  in  the  judgments)  as  to  site  value,  but 
was,  in  my  opinion,  emphasising  them.  Those  provisions  are  that  "  the 
"  increment  value  of  any  land  shall  be  deemed  to  be  the  amount  (if  any) 
"  by  which  the  site  value  of  the  land,  on  the  occasion  on  which  increment 
"  value  duty  is  to  be  collected  as  ascertained  in  accordance  with  this 
"  section,  exceeds  the  original  site  value  of  the  land  as  ascertained  in 
"  accordance  with  the  general  provisions  of  this  Part  of  this  Act  as  to 
"  valuation."  I  see  in  these  provisions  only  an  intention  to  carry  into- 
effect  the  decision  of  the  Act  expressed  by  this  House  in  Herbert's  case 
(82  L.  J.,  P.  C,  119  ;  [1913],  A.  C,  326),  and,  in  any  case,  that  decision 
justifies  us  in  viewing  with  the  gravest  suspicion,  if  not  in  summarily 
rejecting,  any  proposed  interpretation  of  the  section  which  would  prevent 
the  calculation  which  it  directs  being  an  estimate  of  the  "  site  value  "  of 
the  lands  in  any  sense  of  the  words,  and  would  make  it  impossible  tcK 
apply  the  word  "  increment  "  to  the  subject  of  taxation. 

To  explain  the  bearing  of  this  consideration  on  the  question  in  issue  in 
the  present  appeal  I  will  indicate  briefly  the  rival  contentions  of  the- 
parties. 

The  appellant  contends  that  the  scheme  of  the  Act  is  to  ascertain  the 
assessable  site  value  on  the  occasion  when  the  duty  is  to  be  levied  in  the 
same  way  as  on  the  original  occasion,  with  the  exception  that  the  "  total 
"  value" — that  is,  the  actual  value  of  the  owner's  interest — instead  of 
being  determined  by  a  valuation  made  for  the  purpose,  is  determined  by 
the  sale  price,  if  the  occasion  be  an  actual  sale,  or  by  the  price  at  which 
it  appears  in  the  valuation  for  death  duties,  in  case  it  is  a  transfer  at 
death.  This  is  a  perfectly  reasonable  method  of  determining  the  site- 
value,  and  the  difference  between  the  value  thus  found  and  the  original 
value  may  rightly  be  termed  the  "  increment  value." 

The  respondent's  contention,  on  the  other  hand,  is  that  you  must  take 
no  heed  of  the  sale  price  or  probate  valuation  price  in  your  calculations. 
You  must  make  an  independent  valuation  of  the  "  total  value  "  as  before, 
and  you  must  use  that  to  find  which  would  be  the  "  assessable  site  value," 
if  it  were  calculated  in  the  same  manner  as  on  the  original  occasion.  No- 
one  could  complain  of  this  if  the  result  were  taken  as  the  new  "site 
"value,"  or,  as  it  has  been  conveniently  termed  throughout  the  argument, 
the  "  occasional  site  value."  It  would  only  be  a  different  way  of  arriving 
at  the  same  end,  and  the  difference  between  the  occasional  site  value  thus, 
found  and  the  original  site  value  as  recorded  might  justly  be  called  the 
"  increment  "  of  that  value.  But  the  respondents  do  not  take  the  value- 
thus  found  as  the  "  occasional  site  value."  They  add  to  it  the  difference 
between  the  sale  price  of  the  whole  of  the  owner's  interest  in  the  estate- 
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and  what  they  estimate  to  be  the  "  total  value,"  and  they  contend  that  the 
sum  thus  arrived  at  is  what  the  statute  means  by  the  "  increment  value." 
The  figure  thus  added  has  admittedly  nothing  to  do  with  the  site  value. 
The  consequence  is  that  what  they  say  is  the  "  occasional  site  value  "  is 
wholly  different  in  its  nature  from  the  "  original  site  value,"  and  is  not  the 
same  thing  calculated  at  a  different  date.  In  no  intelligible  sense  is  it 
^'  site  value,"  anil  (what  is  more  important)  the  difference  between  it  and 
the  original  site  value  cannot  possibly  be  termed  the  "  increment "  of  that 
value. 

I  was  greatly  struck  during  the  argument  by  the  way  in  which  counsel 
on  behalf  of  the  Crown  completely  disregarded  the  light  thrown  on  the 
meaning  of  the  Act  by  the  consistent  use  of  the  term  "  increment "  in 
■connection  with  this  duty.  The  increment  of  anything  is  the  difference 
between  its  value  at  two  different  times — it  is  not  the  difference  between 
the  value  of  one  thing  at  one  time  and  another  and  wholly  different  thing 
at  another  time.  Thus  the  difference  between  the  longitude  of  a  ship  to- 
day and  the  longitude  yesterday  may  fairly  be  termed  the  "increment" 
of  that  longitude.  It  maybe  ascertained  to-day  by  one  method,  say  that  of 
lunar  distances,  whereas  yesterday  it  was  ascertained  by  another  and 
perhaps  easier  method,  say,  by  solar  observations.  But  so  long  as  they  are 
merely  different  methods  of  arriving  at  substantially  the  same  thing,  the 
difference  between  the  results  is  justly  termed  the  "increment"  of  the 
■  longitude.  But  the  difference  between  the  latitude  of  a  ship  to-day  and 
its  longitude  yesterday  is  not  the  "  increment "  of  anything.  By  the  use, 
therefore,  of  the  word  '■  increment  "  throughout  the  relevant  parts  of  the 
Act  it  declares  in  an  unmistakable  way  that  the  subject-matter — the  assess- 
able site  value — is  in  its  nature  one  and  the  same  throughout,  though  the 
precise  method  of  arriving  at  its  value  may  vary  from  time  to  time  according 
to  the  material  for  arriving  at  that  value  which  the  circumstances  of  the 
moment  provide.  And  this  is  no  case  of  a  term  chosen  merely  for  conve- 
nience of  drafting.  On  the  contrary,  the  word  "  increment  "  goes  to  the 
very  root  of  the  matter.  Both  in  the  nature  and  the  justification  of  the 
new  system  of  taxation  the  idea  of  "increment" — unearned  increment — 
reigns  supreme.  How  completely  the  contention  of  the  respondents 
•contradicts  the  identity  of  the  subject-matter  may  be  seen  from  the  figures 
of  the  present  case.  They  admit  that  no  element  of  value  of  the  land  has 
•changed.  The  gross  value,  the  total  value,  the  full  site  value,  the  burdens 
•are  all  unaltered,  and  if  the  assessable  site  value  had  to  he  calculated  now, 
the  figure  would  be  id&tical  with  the  original  site  value  as  recorded.  And 
yet  they  say  that  there  is  an  "  increment "  of  £125  on  that  value,  and  they 
seek  to  tax  that  "  increment." 

I  have  said  that  the  fact  that  the  Act  uses  the  term  "  increment "  to 
•describe  the  subject  of  the  tax  ought  to  make  us  reject,  or  at  all  events  be 
very  slow  to  accept,  an  interpretation  of  the  directions  for  ascertaining 
site  value  which  would  be  inconsistent  with  the  natural  meaning  of  the 
word.  But  it  must  not  be  imagined  that  the  case  of  the  appellant  rests 
solely  on  this  consideration.  It  is,  in  my  opinion,  supported  by  the 
language  of  the  Act  throughout,  as  well  in  the  provisions  which  prescribe 
the  calculations  which  are  to  be  made  to  ascertain  site  value  as  in  those 
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other  parts  o£  the  Act  which  indicate  the  nature  and  status  of  the  site 
value  thus  obtained. 

To  establish  that  this  is  the  case  I  shall  now  proceed  to  examine  the 
specific  directions  given  in  Section  2  for  the  "  ascertainment  "  of  "  the  site 
"  value  of  the  land,  on  the  occasion  on  which  increment  duty  i3  to  be 
"  collected  " — that  is,  the  "  occasional  site  value."  In  this  examination  I 
shall  take,  for  the  sake  of  simplicity,  the  case  where  it  is  the  whole  interest, 
and  not  merely  a  part  of  it,  which  is  being  transferred,  &c. 

It  will  be  remembered  that  in  the  definition  of  "  assessable  site  value  " 
in  Section  25  it  is  represented  as  being  derived  from  "  total  value  "  by 
making  certain  deductions.  Por  the  purpose  of  "  ascertaining  "  the 
"occasional  site  value"  the  statute  directs  that  you  shall  take  as  that 
from  which  deductions  are  to  be  made — not  the  "  total  value  "  eo  nomine 
— but  Section  2  (2)  (a)  and  (5)  the  amount  of  the  consideration  vfhere  the 
occasion  is  one  of  an  actual  sale  ;  (c)  the  amount  of  the  valuation  as 
ascertained  for  the  purposes  of  the  Finance  Act,  1894,  where  the  occasion 
is  one  of  transfer  by  death  ;  and  (<f)  the  "  total  value  "  ascertained 
according  to  Section  25  of  the  Act  where  the  occasion  is  one  of  those 
' '  periodical  occasions  "  when  the  duty  is  levied  on  corporate  or  incor- 
porate bodies  holding  land,  such  bodies  being  viewed  by  the  Act  as 
persons  who  cannot  be  expected  to  sell  or  transfer  the  land  which  they 
hold,  and  must,  therefore,  be  taxed  on  stated  occasions.  From  these 
amounts  the  "  like  deductions  "  are  to  be  made  as  are  directed  to  be 
made  for  the  purpose  of  arriving  at  the  site  value  of  land  from  the  total 
value. 

The  first  thing  which  strikes  one  is  that  the  substituted  amounts  are 
in  each  case  actual  representatives  of  the  "  total  value,"  the  only  difference 
being  that  in  the  first  case  the  total  value  is  arrived  at  by  what  an  actual 
sale  has  shown  it  to  be  ;  in  the  second  it  is  arrived  at  by  a  valuation  of  the 
same  subject-matter  for  the  purposes  of  another  .statute  ;  and  in  the  third 
case  it  is  an-ived  at  by  the  valuation  in  the  precise  way  set  out  in  Section  25 
of  the  Act.  What,  then,  is  the  meaning  of  the  provision  ?  It  means,  in 
my  eyes,  that  the  statute  is  aiming  at  the  same  thing  when  ascertaining 
"  occasional  site  value  "  as  when  ascertaining  "  original  site  value,"  bat 
that  it  is  availing  itself  to  the  full  of  the  special  facilities  for  determining 
fairly  the  "  total  value  "  which  the  "  occasion  "  furnishes.  If  there  is  a 
sale,  it  takes  the  consideration  given  as  being  the  "  total  value,"  if  there 
has  been  a  valuation  for  revenue  purposes  which  has  been  duly  proved  to 
be  correct,  it  takes  that  as  being  the  "  total  value,"  and  it  is  only  when 
there  has  been  neither  sale  nor  independent  valuation  that  it  is  driven  to 
have  recourse  to  a  special  valuation  of  "  total  value  "  to  aid  it  in  arriving 
at  the  site  value  at  the  moment. 

This  third  case  appears  to  me  to  give  guidance  as  to  the  meaning  of 
the.se  provisions  which  is  of  special  value.  In  the  cases  which  come  under 
it  the  "  occasional  site  value  "  is  arrived  at  in  precisely  the  same  way  in 
all  respects  as  if  it  were  "  original  site  value  "  calculated  at  the  later  date. 
Now  these  cases  do  not  differ  in  any  way  from  the  others  bo  far  as  regards 
the  nature  of  the  property  or  its  being  subject  to  the  duty.  The  holders 
of  the  land  in  the  cases  which  come  under  (<f)  are  neither  more  nor  less 
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meritorious  than  the  holders  in  the  cases  previously  dealt  with,  and  there 
is  no  sign  of  any  intention  in  the  statute  to  vary  the  amount  or  the 
incidence  of  the  tax  in  their  case,  nor  would  there  be  any  conceivable 
reason  for  doing  so.  The  only  differentia  of  the  cases  which  come  under 
(d)  is  that  the  Legislature  is  unable  to  avail  itself  of  help  or  guidance 
from  independent  transactions  occurring  at  the  moment  of  levying  the 
duty.  It  is  thus  thrown  upon  its  own  resources  to  ascertain  "  occasional 
"  site  value,"  and  it  does  so  by  treating  it  as  the  then  value  of  the  same 
thing  as  appears  in  the  register  of  original  valuations  as  "  original  site 
"  value."  How  can  we  then  admit  an  interpretation  of 'the  provisions  in 
cases  of  sale  or  death  which  would  make  "  occasional  site  value  "  in  those 
cases  mean  something  radically  and  in  its  very  nature  different  from  the 
"  original  site  value"  with  which  it  is  to  be  compared  and  ot  which  its 
increased  amount  is  to  show  the  "increment,"  when  we  find  that  the 
Legislature  in  this  last  case — ^the  one  in  which  it  is  perfectly  free  to  make 
its  choice — treats  the  two  as  identical  in  nature  so  that  their  difference  is 
a  true  "  increment  "  ? 

The  natural  construction,  therefore,  of  these  provisions  of  Section  2  is, 
to  my  mind,  that  the  total  value  of  the  property,  as  shown  by  the  sales, 
lease,  or  valuations  made  on  the  occasion  (whether  those  valuations  were 
made  specially  for  the  purpose,  or  for  the  purposes  of  the  Finance  Act, 
1894),  is  to  be  taken  as  the  '■  total  value  "  for  the  purpose  of  the  calcula- 
tions which  are  to  give  the  "  occasional  site  value  " — these  calculations 
being  effected  in  precisely  the  same  way  as  adopted  originally  for  the 
purpose  of  arriving  at  the  "  assessable  site  value  "  from  the  "  total  value." 
This  does  no  violence  to  the  language  of  Section  2,  and,  indeed,  it  is  the 
natural  and  obvious  meaning  of  that  language.  Indeed,  I  cannot  under- 
stand how  this  interpretation  can  be  resisted  so  soon  as  it  is  realised  that 
the  Act,  by  taking  in  (d)  the  "  total  value  "  as  obtained  under  Section  2S 
as  replacing  the  values  which  are  otherwise  obtained  in  the  cases  coming 
under  (a),  (b),  and  (c),  is  impliedly  given  to  those  values  the  status  of 
"  total  valnea  "  for  the  purposes  of  this  taxation. 

This  simple  and  rational  interpretation  clears  up  all  the  difficulties. 
The  "  total  value  "  is  obtained  directly  from  the  sale,  &c.  The  "  gross 
"  value"  is  then  obtained  by  adding  to  the  total  value  the  capitalised 
value  of  the  "  burdens."  The  "  full  site  value  "  is  to  be  obtained  (as  all 
parties  admit)  by  direct  valuation  of ,  the  stripped  site,  andnot  Ijy  calcula- 
tion. These  values  are  used  precisely  as  in  Section  25  (4).  In  this  way 
the  provisions  of  Section  2  carry  out  in  every  way  the  principle  of  taxing 
the  "  increments  "  of  site  value  which  the  House  in  the  Herbert  case 
(82  L.  J.,  P.  C,  119  ;  [1913],  A.  C,  326)  recognised  as  being  its  intention, 
and  this  interpretation  renders  the  language  of  the  Act  so  far  as  it  relates 
to  increment  duty  consistent,  and  such  as  could  fairly  be  used  for  the 
purpose  of  describing  the  taxation  which  it  imposed. 

I  cannot  think  that  the  learned  Judges,  who  have  in  the  Court  below 
supported  the  contention  of  the  respondents,  have  appreciated  the  con- 
sequences of  their  interpretation,  and  how  completely  inconsistent  it  is 
with  the  object  of  the  Act  and  its  general  tenor.  To  make  this  plain  I 
will  take  the  figures  of  the  present  case,  but  for  the  sake  of  clearness  I  will 
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suppose  that  it  was  a  transfer  by  death  and  not  by  alienation.  There  is 
nothing  in  the  Act  to  make  the  valuers  for  probate  purposes  the  same  as 
those  for  the  taxes  on  land  values,  and  I  will  take  it  that  it  was  the 
valuers  for  probale  (inatijad  of  the  purchaser)  who  fixed  the  value  of  the 
whole  of  the  owner's  interest  in  the  estate  at  the  actual  figure  of  £750, 
which  was  the  consideration  for  the  sale.  How  would  the  matter  stand 
on  the  contention  of  the  respondents,  which  has  been  supported  by  the 
Courts  below  ?  It  would  stand  thus  :  The  respondents  admit,  as  they  are 
compelled  to  do,  that  the  site  value  has  not  changed  in  any  way,  and  that 
this  will  be  the  case  whichever  valuation  you  take  as  correct.  But  they 
assert  that  the  Act  entitles  them  to  charge  upon  the  difEerence  of  the  two 
valuations  of  the  total  estate  as  being  "  increment  of  site  value  "  ! 

I  picture  to  myself  how  a  catechism  on  the  laws  of  England  would 
read  if  this  be  so.  Question :  What  is  the  increment  of  the  site  value 
of  land  when  the  value  of  the  site  has  not  changed  ?  Answer :  It  is 
the  difference  of  opinion  of  two  sets  of  Government  valuers  as  to  the  value 
of  the  owner's  total  interest  in  the  estate.  Could  the  force  of  absurdity  go 
further  ?  Yet  this  is  no  ingeniously  framed  hypothetical  case.  It  gives 
the  plain  arithemetical  results  of  the  contention  of  the  Crown  applied  to 
the  figures  of  the  present  and  all  similar  cases,  and  indeed  applies  in 
substance  to  all  cases  under  the  Act.  The  defect  in  the  method  of 
-calculation  contended  for  by  the  Crown  is  not  that'  the  results  are  sonje- 
times  wrong  but  that  they  are  never  right  except  by  pure  accident.  This 
Act  ia  no  minor  or  subsidiary  Act  where  one  might  without  disrespect 
to  the  Legislature  imagine  that  a  mistake  might  be  made  by  haste  or 
inadvertence.  It  is  an  Act  introducing  a  novel  form  of  taxation  which 
was  in  the  future  to  be  one  of  the  main  sources  of  the  national  revenue. 
It  must  have  received,  as  it  undoubtedly  merited,  the  closest  attention  of 
the  Legislature  while  the  Act  was  passing  through  it.  The  object  and 
intention  of  the  Act  are  clear  and  have  been  pronounced  to  be  so  by  this 
House,  and  the  point  in  issue  goes  to  the  root  of  the  taxation  introduced 
by  it.  I  cannot  bring  myself  to  declare  that  it  has  wholly  failed  to  achieve 
that  object  or  carry  out  that  intention,  and  further  that  it  has  done  so  in  a 
manner  so  ludicrous  as  to  make  it  a  laughing-stock  to  any  one  who  will 
take  the  trouble  to  follow  out,  to  its  necessary  arithemetical  consequences, 
the  construction  which  is  contended  for  by  the  respondents. 

Counsel  for  the  Crown  defend  this  construction  of  Section  2  by 
saying  that  it  follows  exactly  the  language  there  used.  To  my  mind  it 
has  not  even  that  merit.  There  is  nothing  to  justify  calculating  the 
deductions  on  a  basis  of  a  "  total  value  "  different  from  the  figure  from 
which  these  deductions  are  to  be  made,  which  is  cleai-ly  the  figure  taken 
in  the  clause,  as  representing  "  total  value."  Indeed  the  phrase,  "  the  like 
"  deductions"  (not  "the  same  deductions"),  points  to  allowing  for  the 
fact  that  the  circumstances  are  changed  and  that  the  deductions  are  to  be 
obtained  by  like  processes  mutatis  mutandis.  This  agrees  precisely  with 
the  construction  put  upon  the  words  by  the  appellant.  But  there  is  the  far 
weightier  argument  against  the  suggested  construction  to  which  I  have 
already  referred  which  rises  out  of  the  language  of  the  section  itself.  If 
it  means  what  is  contended  for  by  the  Crown,  it  is  not  in  any  sense  an 
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"  ascertainment "  of  the  "  site  value  "  of  the  land  on  the  occasion.  It 
leads  to  something  wholly  different  to  and  independent  of  the  site  value — 
something  which  may  increase  when  the  site  value  decreases,  and  vice 
versa.  To  shut  one's  eyes  to  the  expressed  object  of  a  clause  is  a  bad 
preparation  for  understanding  it  aright,  and  between  one  interpretation 
which  leads  to  what  may  rightly  and  fairly  be  said  to  carry  out  that 
object,  and  another  which  does  something  irreconcilable  therewith,  there 
is  no  doubt  to  which  preference  should  be  given. 

Let  me  now  turn  to  the  other  argument  urged  by  the  counsel  on  behalf 
of  the  Crown  in  support  of  their  contention.  The  main  one  (and  in  fact 
the  only  substantial  one)  is  that  if  the  appellant's  contention  be  taken  the 
"  site  value  "  ai-rived  at  is  independent  of  the  value  of  the  consideration 
for  the  sale  or  the  amount  of  the  probate  valuation,  as  the  case  may  be. 
Why,  then,  should  they  be  referred  to  in  the  section  ? 

This  argument — even  if  it  were  correct  in  its  facts — defeats  itself. 
For  if  we  look  at  the  method  of  arriving  at  occasional  site  value  under  (d) 
we  find  that  this  very  same  thing  is  and  must  be  the  case,  even  on  the 
contention  of  the  Crown.  The  ''  total  value  "  there  referred  to  disappears 
or  becomes  immaterial  in  exactly  the  same  way  and  to  the  same  extent  as 
does  the  "  consideration  for  the  sale  "  or  the  "  principal  value  "  in  cases 
(a),  (V),  and  (c).  In  truth  the  argument  tells  against  the  respondents 
and  not  in  favour  of  them.  The  fact  that  in  (S)  the  "total  value" 
referred  to  becomes  immaterial  in  respect  of  Section  2  (2)  would  lead  us 
to  expect  that  the  figures,  which  in  (a),  (*),  and  (o)  take  its  place,  would 
become  immaterial  in  a  like  way  and  to  a  like  extent.  The  fact  is  that 
this  peculiarity  arises  solely  from  the  topsy-turvyness  of  the  definitions 
in  Section  25,  which,  as  I  have  said,  make  it  appear  as  though  the  figure 
which  represents  "  total  value  "  affects  "  assessable  site  value,"  whereas  in 
fact  it  does  no  such  thing. 

But  the  argument  is  incorrect  in  fact.  The  deductions  enumerated  in 
Section  25  (4)  (J),  (o),  (d),  (e),  which  are  to  be  made  in  arriving  at 
"  assessable  site  value,"  are  expressed  as  being  parts  of  "  total  value,"  and 
therefore  the  figure  which  represents  that  value  may  very  well  affect  them. 
It  is  only  when  none  of  these  are  to  be  made  that  the  amount  taken  to 
represent  "  total  value  "  has  no  effect  on  occasional  site  value,  and  then  it 
is  right  that  it  should  not  affect  it  in  the  calculations  under  Section  2  in 
just  the  same  way  as  it  does  not  affect  "  assessable  site  value  "  in  the 
calculations  under  Section  25. 

This  argument,  therefore,  breaks  down  entirely.  The  facts  of  the  case 
do  not  support  it,  and  even  if  they  did  the  supposed  absurdity  is  not  got 
rid  of  by  the  contention  of  the  Crown.  Moreover,  as  I  have  said,  this 
so-called  absurdity  is  only  one  in  form  due  to  the  peculiar  shape  of  the 
definitions  in  Section  25  and  not  to  their  substance.  To  put  it  plainly, 
the  drafting  of  this  part  of  the  Act  is  such  that  it  is  not  enough  to  look 
at  the  words  alone— you  must  remember  what  they  denote  and  must  keep 
present  to  the  mind  an  intelligent  conception  of  its  main  principles  if  a 
correct  construction  is  to  be  arrived  at.  A  striking  example  of  this  is  to 
be  found  in  this  very  section.  In  Section  2  (2)  (a)  and  (J)  reference  is 
made  to  the  "  fee  simple  "  of  the  land,  and  under  (J)  it  is  the  "  value  of 
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"  the  fee  simple  "  which  is  to  be  taken  as  the  figure  from  which  the  deduc- 
tions are  made.  The  natural  meaning  of  the  term  would  be  the  whole 
"  fee  simple  "  of  the  land,  and  this  is  the  meaning  of  the  phrase  in 
Section  25.  To  give  it  this  signification  is  quite  possible  arithmetically, 
but  its  consequence  would  be  not  only  unjust  but  ludicrous.  It  would 
make  a  man  who  sells  his  land  pay  increment  value  duty  in  respect  of  the 
capitalised  value  of  the  whole  of  the  burdens  which  exist  on  that  land 
(which  he  does  not  own)  as  if  they  were  increments  of  site  value.  How 
is  it  then  that  in  construing  the  section  one  is  saved  from  such  a  blunder  ? 
It  is  solely  because  one  sees  the  value  of  the  "  fee  simple  "  is  to  take  the 
place  of  and  be  treated  as  the  "  total  value,"  which  is,  of  course,  the  value 
of  the  burdened  fee  simple.  The  section,  therefore,  leads  to  absurd  ton- 
sequences  unless  you  realise  that  there  is  an  intention  to  make  the  figm-e 
spoken  of  in  (a)  and  (i)  play  the  part  of  "  total  value,"  and  allow  your- 
self to  be  guided  thereby ;  and  that  is  all  that  is  needed  to  support  the 
appellant's  contention. 

But,  apart  from  all  direct  consideration  of  the  precise  language  of 
Section  2,  there  i.^  a  further  argument  based  upon  a  consideration  of  the 
whole  of  this  part  of  the  Act  which  to  my  mind  forces  us  to  reject  the 
contention  of  the  counsel  for  the  Crown.  They  would  have  us  construe 
the  language  of  Section  2  as  meaning  that  "  occasional  site  value  "  is  not 
a  site  value  at  all  or  alike  in  its  nature  to  "  assessable  site  value,"  but  on 
the  contrary  is  a  figure  arrived  at  by  a  prescribed  method  solely  for  the 
purposes  of  taxation  and  not  representing  any  element  of  land  value. 
That  is  not  the  lesson  taught  us  by  the  Act  itself.  It  loyally  and  con- 
sistently treats  occasional  site  value  arrived  at  under  Section  2  as  being 
the  equivalent  of  and  as  being  capable  of  taking  the  place  of  assessable 
site  value,  and  as  differing  from  it  not  in  nature  but  only  in  date. 

The  most  striking  example  of  this  is  to  be  found  in  Section  2  (3).  It 
is  there  provided  that,  if  it  can  be  shown  that  the  site  value  of  the  land  at 
the  time  of  any  transfer  within  twenty  years  before  the  Act  exceeded  the 
original  site  value  as  ascertained  undeV  the  Act,  that  site  value  shall  be 
substituted  for  the  original  site  value  for  the  purposes  of  increment  value 
duty.  The  site  value  at  the  earlier  date  is  to  be  arrived  at  according  to 
the  provisions  of  Section  2  (2) — that  is,  is  to  be  based  on  the  actualities 
of  the  transfer. 

Is  it  possible  to  conceive  that  the  Legislature  would  take  as  an  "  original 
'•'  site  value  "  a  figure  which  has  nothing  to  do  with  the  value  of  the  site  ? 
This  Act  lays  the  burden  of  the  increment  value  duty  on  all  landowners. 
It  taxes  the  increment  of  site  value.  Is  it  possible  that  one  landowner 
should  be  allowed  to  start  from  a  figure  having  no  reference  to  actual  site 
value  while  others  have  to  start  from  its  actual  value  ?  There  is  no 
injustice  in  allowing  site  value  to  be  arrived  at  by  a  more  accurate  method 
— one  depending  more  directly  on  actualities — where  the  materials  for 
such  a  process  exist,  and  yet  leaving  it  to  be  determined  solely  by  valua- 
tion where  those  materials  are  not  at  hand.  But  there  is  injustice  in 
taxing  one  mau  according  to  the  site  value  of  his  land  and  another 
according  to  a  figure  which  does  not  represent  that  value  and  has  no 
necessary  connection  with  it,  the  two  cases  being  distinguished  by  nothing 
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in  the  nature  or  circumstances  of  the  holding,  but  by  the  accidental 
circumstance  of  a  sale  having  or  not  having  taken  place  within  twenty 
years. 

Let  me  give  another  example  of  the  manner  in  which  the  Act  testifies 
by  its  treatment  of  occasional  site  value  to  its  being  of  the  same  nature  as 
assessable  site  value  and  difEering  from  it  only  in  date.  In  Section  3  (5) 
we  find  provisions  for  granting  a  certain  allowance  on  the  collection  of 
increment  value  duty.  On  the  first  occasion  there  is  to  be  remitted  an 
amount  equal  to  10  per  cent,  of  the  original  site  value  of  the  land,  and  on 
any  subsequent  occasion  an  amount  equal  to  10  per  cent,  of  the  site  value 
on  the  last  preceding  occasion  on  which  duty  was  collected.  This  must, 
of  course,  be  an  "  occasional  site  value  "  calculated  according  to  the  pro- 
cedure of  Section  2  (2).  It  is  clear,  therefore,  that  occasional  site  value 
is  regarded  as  representing  and  taking  the  place  of  original  site  value  for 
the  substantial  purpose  of  measuring  the  remission  of  taxation  to  be 
made.  Is  it  conceivable  that  this  should  be  done  if  it  was  a  figure  which 
had  nothing  to  do  with  site  value  ?  This  reinforces  the  remarks  which  I 
have  made  as  to  the  provisions  of  Section  25  (4).  The  remission  on  the 
first  occasion  for  those  who  come  under  it  would  be  10  per  cent,  of  a 
figure  having  no  reference  to  the  site  value  of  their  land,  but  greater  than 
it,  while  their  brother  taxpayers  would  only  have  a  remission  which  is 
based  on  the  true  site  value. 

Other  cases  could  be  given,  but  they  may  be  all  summed  up  in  saying 
that  whenever  occasional  site  value  is  referred  to  in  the  Act,  it  is  treated 
as  though  it  represented  assessable  site  value  in  its  nature  and  status — in 
short,  that  it  was  in  its  nature  the  assessable  site  value  of  the  later  date, 
although  arrived  at  in  certain  cases  by  the  wse  of  special  material  then 
available. 

This  brings  me  to  a  remark  which  I  would  make  on  the  general 
aspects  of  this  case.  Even  assuming  that  the  contention  of  the  Crown 
were  correct  as  to  the  literal  construction  of  the  language  of  Section  2,  it 
would  only  mean  that  this  suit  is  brought  to  take  advantage  of  an  error  in 
drafting.  It  is  clear  that  the  Legislature  did  not  intend  any  such  enact- 
ment. Let  me  give  an  example  of  its  meaning  in  quite  an  ordinary  case. 
Suppose  that,  while  the  site  value  of  lands  has  remained  unchanged,  the 
buildings  thereon  have  fallen  in  value  from  age,  or  unsuitability,  or  any 
other  cause.  The  estate  is  sold,  say,  for  £300  less  than  its  original 
recorded  value.  The  Government  valuer  thinks  that  its  value  has  really 
fallen  more  than  this,  say,  £500.  On  the  interpretation  contended  for  by 
the  Crown,  the  owner  would  have  to  pay  on  the  £200,  the  difference 
between  these  sums,  as  increment  value  duty  on  the  site,  although  these 
sums  have  nothing  to  do  with  the  site  value  (which  is  unchanged),  and, 
alas  1  have  nothing  to  do  with  "  increment,"  because  it  is  a  case  of  a 
diminishing  estate.  Now,  it  is  certain  that  no  legislature  could  ever  have 
intended  to  enact  anything  so  absurd,  and  that  no  responsible  Minister 
could  have  ever  asked  them  to  do  so.  It  must  be  purely  a  draftsman's 
error.  He  has  not  made  his  language  clear  enough  to  prevent  its  being 
supposed  to  have  the  absurd  signification  in  question.  In  such  a  case 
ought  we  not  to  give  great  weight  to  the  principle  that  a  statute  should  be 
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constraed  as  a  whole  ?  The  Legislature  is  more  capable  of  seeing  that  its 
true  aim  is  expressed  by  the  general  tenor  of  an  Act  than  of  criticising 
minute  details  of  drafting.  We  ought,  therefore,  in  this  case,  to  reject  an 
interpretation  which  is  inconsistent  with  the  admitted  aim  and  tenor  of  the 
Act,  especially  when  we  have  at  hand  an  interpretation  entirely  consistent 
with  it,  which,  at  any  rate,  is  bo  far  a  possible  interpretation  that  until  the 
hearing  of  this  appeal  it  never  occurred  to  me  as  possible  that  any  one 
would  understand  it  in  any  other  sense. 

The  whole  Act,  therefore,  in  my  opinion,  pronounces  against  an  inter- 
pretation of  Section  2  which  would  make  occasional  site  value  a  meaning- 
less abstraction  having  no  connection  with  site  value.  What  is  thei-e  to 
put  against  this  ?  Though  one  may  not  take  into  consideration  that  it 
would  be  directly  contrary  to  the  declaration  of  the  Minister  in  introducing 
the  Bill,  it  is  permissible  to  say  that  one  must  have  lived  outside  the 
ordinary  life  of  educated  people  in  England  to  suppose  that  any  Govern- 
ment or  any  legislature  could  have  called  such  a  tax  a  tax  on  the  increment 
of  the  site  value  of  land.  Moreover,  there  is  no  conceivable  reason  for 
such  an  absurd  system  being  adopted.  It  is  impossible  even  to  say  that  it 
produces  more  or  less  revenue  than  would  be  produced  by  that  for  which 
the  appellant  contends.  It  only  ensures  that  the  revenue  is  collected  in 
such  a  way  that  it  cannot  be,  or  be  called  honestly,  a  tax  on  the  increment 
of  site  values.  And  after  long  and  careful  consideration  of  the  Act  I  am 
convinced  that  the  interpretation  contended  for  by  the  respondents  cannot 
be  defended  as  being  in  accordance  with  the  true  construction  of  the  Act. 
If  read  as  a  whole,  the  Act,  to  my  mind,  clearly  means  that  for  which  the 
appellant  contends.  The  same  is  true  if  Section  2  be  read  as  a  whole. 
And  even  if  we  were  to  put  ourselves  into  blinkers  and  shut  out  all  but  a 
small  portion  of  Section  2  and  construe  it  by  itself,  we  could  only  arrive  at 
the  construction  contended  for  by  the  respondents  by  forcing  the  language 
of  the  section  and  shutting  our  eyes  to  the  fact  that  it  is  only  the  "  like  " 
deductions  and  not  the  "  same  "  deductions  which  are  to  be  made.  To 
calculate  deductions  on  one  value  of  "  total  value,"  and  then  to  apply 
those  deductions  to  another  and  a  different  value,  is  not  to  make  the 
"  like  "  deductions  to  those  made  in  a  process  which  essentially  depends 
on  taking  one  and  the  same  value  of  "  total  value "  throughout  the 
process.  I  see  therefore  nothing  in  the  Act  which  requii-es  me  to  hold  that 
it  bears  a  meaning  which  would  render  misleading  its  clear  and  repeated 
professions  of  imposing  a  tax  on  the  increment  of  site  value,  and  I  am 
of  opinion  that  the  appellant  is  right,  and  that  this  appeal  should  be 
allowed. 

Lord  Parmoor  :  This  is  an  appeal  which  raises  the  question  whether 
the  appellant  is  liable  to  pay  increment  value  duty  upon  the  occasion  of  the 
sale  by  him  of  the  dwelling-house  and  shop  known  as  No.  32,  Lansdowne 
Boad,  Eorest  Hall,  Northumberland. 

The  sale  was  of  the  fee  simple  of  the  land,  and  the  consideration  paid, 
which  may  be  conveniently  referred  to  as  the  price,  was  £750.  The  land 
was  subject  to  a  tithe  rent-charge  of  the  capitalised  value  of  £33.  The  full- 
site  value  was  estimated  at  £228,  and  there  was  an  agreed  sum  of  £90,  in 
respect  of  works  executed,  to  be  deducted  before  arriving  at  the  assessable 
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site  value  on  the  occasion.  The  Referee  adopted  the  contention  of  the 
appellant  that  "  the  fee  simple  was  sold,  subject  to  tithe  of  £33  capital 
"  value,  for  £750,  therefore  the  gross  value,  which  in  this  case  is  the  fee 
"  simple  value  free  from  tithe— see  Section  2  (i)— is  £783"— (paragraph 
8  («)  (1)  of  the  special  case).  He  further  found  that  at  the  time  of  the 
sale  the  fee  simple  of  the  property,  if  sold  in  the  open  market  by  a  willing 
seller  in  its  then  condition,  free  from  incumbrances  and  from  any  burden, 
charge,  or  restraint,  other  than  rates  or  taxes,  might  have  been  expected  to 
realise  the  sum  of  £658.  Neither  of  these  findings  of  the  Referee  is  in 
any  way  conclusive  of  the  question  to  be  decided,  which  is  the  construction 
of  the  Finance  (1909-10)  Act,  1910,  in  order  to  ascertain  in  what  sense  the 
Legislature  has  used  the  words  "  gross  value  "  in  their  application  to  the 
calculation  of  an  occasional  site  value  to  be  ascertained  in  accordance  with 
Section  2  of  the  Act,  when  there  has  been  a  transfer  on  sale  of  the  fee 
simple  of  the  land. 

In  coming  to  a  conclusion  on  this  point  the  ordinary  principles  of  con- 
struction must  be  followed.  A  statute  is  the  expression  of  the  will  of  the 
Legislature,  and  it  is  the  duty  of  the  Courts  to  give  efBect  to  the  language 
in  which  the  will  of  the  Legislature  has  been  expressed.  It  is  not  the 
function  of  Courts  of  Law  to  entertain  questions  of  policy,  and  I  am  unable 
to  give  any  weight  to  arguments  based  on  the  consideration  whether  a 
particular  interpretation  is  more  favourable  to  the  Crown  or  the  subject. 
In  all  cases  ordinary  words  must  be  interpreted  in  their  natural  sense,  and 
technical  words  in  the  sense  which  they  have  acquired,  having  regard  to 
the  context  in  which  they  are  found,  and  to  the  principle  that  every 
section  of  a  statute  should,  so  far  as  possible,  be  construed  to  make  a  con- 
sistent enactment  of  the  whole.  As  a  key  to  arrive  at  the  interpretation 
of  language  used  in  a  statute,  it  is  permissible,  and  may  be  necessary,  to 
get  a  conception  of  the  aim  and  object  of  the  whole  statute,  since  in  this 
way  an  interpreter  of  the  statute  places  himself  in  the  position  of  those 
who  used  the  language  which  he  is  called  upon  to  interpret,  but  care  must 
be  taken  that  this  is  done  not  to  make  law,  but  only  to  expound  it.  In  the 
present  case  the  statute  appears  to  me  to  have  been  drafted  with  perfect 
consistency.  Its  aim  in  the  sections  under  review  is  to  impose  duties  on 
land  values,  and  to  direct  the  methods  of  valuation.  The  language  to  be 
interpreted  is  not  difficult  if  the  context  in  which  it  ia  found  is  fairly 
considered. 

Section  1  of  the  Act  simply  denotes  the  occasions  on  which  the  in- 
crement value  duty  may  arise,  and  the  rate  at  which  it  should  be  collected. 
Section  2  contains  a  definition  of  the  increment  value  of  any  land,  and  the 
present  case  largely  depends  on  its  proper  construction.  The  increment 
value  of  any  land  is  to  be  deemed  to  be  the  amount,  if  any,  by  which  the 
site  value  of  the  land,  on  the  occasion  on  which  increment  value  duty  is  to 
be  collected,  as  ascertained  in  accordance  with  this  section,  exceeds  the 
original  site  value  of  the  land  as  ascertained  in  accordance  with  the  general 
provisions  of  this  Part  of  this  Act  as  to  valuation.  The  contrast  between 
ascertaining  site  value  in  accordance  with  Section  2  and  ascertaining  site 
value  in  accordance  with  the  general  provisions  of  this  Part  of  this  Act  is 
essential,  and  must  be  followed  through  the  whole  process  to  prevent  con- 
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fusion  and  inconsistency.  The  care  of  the  draftsman  to  avoid  such  con- 
fusion and  inconsistency  is  further  illustrated  in  the  last  paragraph  of 
Section  25  (i).  In  each  case  the  words  "  site  value  "  denote  the  assessable 
site  value  of  the  land,  and  may  be  referred  to  respectively  as  the  occasional 
site  value  and  the  original  site  value.  To  ascertain  the  occasional  site 
value  of  land,  full  directions  are  contained  in  Subsection  (2).  Where,  as 
in  the  present  case,  the  occasion  is  a  transfer  on  sale  of  the  fee  simple  of 
the  land  the  calculation  starts  from  the  value  of  the  consideration  for  the 
transfer,  in  this  case  the  sum  of  £750.  "Where  the  occasion  is  a  grant  of 
a  lease,  or  the  transfer  on  sale  of  any  interest  in  the  land,  the  value  of  the 
fee  simple  of  the  land  is  to  be  calculated  on  the  basis  of  the  value  of  the 
consideration  for  the  grant  of  the  lease  or  the  transfer  of  the  interest.  In 
other  words,  a  capitalised  figure  is  to  be  ascertained  from  the  actual  trans- 
action on  the  occasion  on  which  increment  value  duty  is  due.  Where  the 
occasion  is  the  death  of  any  person,  and  the  fee  simple  of  land  is  property 
passing  on  that  death,  the  principal  value  of  the  land  as  ascertained  for 
the  purpose  of  Part  I.  of  the  Finance  Act,  1894,  and  where  any  interest  in 
the  land  is  property  passing  on  that  death,  the  value  of  the  fee  simple  of 
the  land  calculated  on  the  basis  of  the  principal  value  of  the  interest  as  so 
ascertained,  becomes  the  initial  figure  in  the  calculation. 

Lastly,  where  the  occasion  is  a  periodical  occasion,  and  there  is  no 
transaction  on  which  the  occasional  site  value  of  land  can  be  based,  then 
the  total  value  of  the  land  on  the  occasion  falls  to  be  estimated  in  accord- 
ance with  the  general  provisions  of  this  Part  of  this  Act  as  to  valuation. 
The  words  "total  value"  are  here  introduced  for  the  first  time,  and  to 
ascertain  their  meaning  it  is  necessary  to  turn  to  Section  25.  In  Section  25 
(3)  the  total  value  of  land  is  defined  to  mean  the  gross  value,  after 
deducting  the  amount  by  which  the  gross  value  would  be  diminished  if  the 
land  were  sold  subject  to  any  of  the  fixed  charges,  burdens,  or  restrictions 
specified  in  the  subsection.  In  the  present  case  the  only  fixed  charge  is  the 
tithe  rent-charge  of  the  capitalised  value  of  £33,  so  that  the  total  value 
under  Section  25  would  be  ascertained  by  deducting  £33  from  the  gross 
value.  In  Subsection  (1)  of  the  same  section  the  gross  value  of  land  is  the 
fee  simple  value  of  the  land  in  its  then  condition,  free  from  incumbrances, 
and  from  any  burden,  charge,  or  restriction,  other  than  rates  or  taxes,  and 
this  value  as  ascertained  under  Section  25  means  the  amount  which  the 
fee  simple  value  of  the  land,  if  sold  at  the  time  in  the  open  market  by  a 
willing  seller  in  its  then  condition,  free  from  incumbrances  and  burdens, 
might  be  expected  to  realise.  It  is  argued  that,  in  calculating  the  occa- 
sional site  value  under  Section  2,  the  method  of  ascertainment  in  Section  25 
must  be  followed. 

Turning  back  to  Subsection  (2)  of  Section  2,  it  is  evident  that  total 
value  and  the  value  of  the  consideration  for  the  transfer  of  the  fee  simple 
of  land  denote  the  same  thing,  namely,  the  value  of  the  land  subject  to 
the  incumbrances  which  the  vendor  does  not  sell  and  the  purchaser  does 
not  buy.  This  substantial  identity  is  not  affected  because  the  method  of 
ascertainment  differs  where  there  has  been  an  actual  sale.  The  only  in- 
cumbrance in  this  case  is  the  tithe  rent-charge,  capitalised  at  £83,  which 
is  not  included  in  the  sale  price  and  is  excluded  from  total  value.     I  agree 
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that  it  is  nowhere  said  that  for  the  purpose  of  ascertaining  the  occasional 
site  value  of  laud  the  value  of  the  consideration  for  the  transfer  shall  be 
substituted  for  total  value,  but  in  my  opinion  such  a  direction  would  be 
wrong  in  principle  and  calculated  to  lead  to  confusion.  The  important 
factor  is  that,  in  a  section  dealing  with  valuation,  consideration  for  transfer 
and  total  value  are  treated  as  equivalent  factors  in  arriving  at  the  site 
value  of  land.  Section  2  accordingly  enacts  that,  when  the  value  of  the 
consideration  for  the  transfer  has  been  ascertained,  it  is  subject  to  the  like 
deductions  as  are  made  in  the  general  provisions  of  this  Part  of  the  Act  as 
to  valuation  for  the  purpose  of  arriving  at  the  site  value  of  land  from  the 
total  value.  These  deductions  are  specified  in  Section  25  (4).  The 
first  of  them  (a)  is  the  same  amount  as  is  to  be  deducted  for  the  purpose  of 
arriving  at  full  site  value  from  gross  value.  No  such  deduction  is  made 
since  full  site  value  is  ascertained  by  valuation,  but  the  meaning  is  clear 
that,  whatever  amount  denotes  the  difference  between  full  site  value  and 
gross  value,  the  same  amount  is  to  be  deducted.  There  is  no  diSiculty  in 
the  meaning  of  full  site  value.  It  means  the  value  which  the  fee  simple 
of  the  land,  if  sold  at  the  time  in  the  open  market  by  a  willing  seller, 
might  be  expected  to  realise  if  the  land  were  divested  of  any  buildings 
and  of  any  other  structures  (including  fixed  or  attached  machinery)  on, 
in,  or  under  the  surface,  which  are  appurtenant  to  or  used  in  connection 
with  any  such  buildings,  and  of  all  growing  timber,  fruit  trees,  and  other 
things  growing  thereon.  In  the  present  case  this  value  has  been  estimated 
on  the  occasion  of  the  sale  at  the  sum  of  £228. 

The  remaining  factor  to  determine  is  gross  value.  This  is  the  real  test 
in  the  case  to  which  the  main  argument  on  both  sides  was  directed.  It 
was  argued  on  behalf  of  the  Crown  that  gross  value  means  an  amount 
ascertained  by  valuation  under  Section  25  (1),  and  that  in  this  case  the 
Referee  has  found  that  amount  to  be  £658.  If  the  construction  contended 
for  by  the  Crown  is  right,  then  no  doubt  the  figure  is  £658,  but  the  matter 
is  not  concluded  merely  by  saying  that  the  valuation  has  been  made  in  the 
actual  words  of  Section  25  (1). 

The  gross  value  of  land  in  Section  25  (1)  is  the  value  of  the  fee  simple 
of  land  free  from  incumbrances,  and  from  any  burden,  charge,  or  restriction 
other  than  rates  or  taxes.  This  language  is  unambiguous,  whether  regarded 
in  reference  to  the  ordinary  meaning  of  the  words  or  as  introducing  a 
technical  definition.  Where  there  has  been  no  actual  transaction,  the  only 
way  of  ascertaining  the  amount  of  gross  value  is  by  valuation^  and  in 
Section  25  (1)  the  basis  of  the  valuation  is  the  amount  which  the  land 
might  be  expected  to  realise  if  sold  at  the  time  in  its  then  condition  in  the 
open  market  by  a  vrilling  seller.  The  appellant  does  not  deny  that  the 
gross  value  of  land  in  Section  2  means  the  value  of  the  fee  simple  of  land 
free  from  incumbrances,  and  from  any  burden,  charge,  or  restriction  other 
than  rates  or  taxes,  and  frames  his  case  on  the  application  of  this  definition. 
"What  the  appellant  does  say  is,  that  the  contention  of  the  Crown  that  the 
method  of  ascertaining  the  gross  value  of  Section  25  shall  be  applied  in 
Section  2  is  not  in  accord  with  the  directions  of  Subsection  (2)  (c),  and 
leads  to  the  confusion  and  inconsistency  which  these  directions  are  intended 
to  avoid.    The  result  in  the  present  case  would  lead,  not  to  the  actual  fee 
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Mmple  value  of  the  land  free  from  incnmbranceB  and  burdens  in  its  con- 
dition at  the  date  of  the  sale,  but  to  a  figure  based  on  a  hypothetical 
estimate,  proved  by  experience  to  be  wrong  and  inaccurate.  If  the  con- 
sideration of  the  transfer  on  the  sale  of  the  fee  simple  of  the  land  is  £750, 
and  there  are  incumbrances  in  the  nature  of  tithe  rent-charge  t»  the 
capitalised  value  of  £33,  then  the  gross  value  according  to  the  definition  m 
Section  25  is  ascertained  under  Section  2,  £783. 

The  occasional  site  value  of  the  land  ascertained  in  accordance  with 
the  contention  of  the  Crown  includes  an  element  of  builder's  profits,  and 
in  other  cases  might  introduce  elements  wholly  independent  of  the  actual 
site  value  of  the  land.  On  the  other  hand,  the  contention  of  the  appellant 
does  eliminate  the  site  value  of  the  land  from  other  elements  of  value.  I 
have  already  refeiTcd  to  the  paragraph  which  occurs  at  the  end  of 
Section  25  (4),  which  excludes  from  site  value,  deemed  to  be  assessable 
site  value  of  the  land  as  ascertained  in  accordance  with  this  section,  the 
site  value  of  land  on  an  occasion  on  which  increment  duty  is  to  be  collected. 
In  my  opinion  the  crucial  words  in  this  paragraph  are  "  as  ascertained  in 
"  accordance  with  this  section,"  and  the  paragraph  recognises  that  the 
ascertainment  of  site  value  in  Section  2  proceeds  throughout  on  a  different 
method,  as  is  inevitable  when  a  datum  line  founded  on  an  actual  transaction 
is  contrasted  with  one  founded  merely  on  estimate,  which  may  produce 
.results  wholly  different  from  a  valuation  founded  on  estimate. 

The  words  "  like  deductions  "  in  Section  2  in  no  way  conflict  with  the 
above  construction.  I  understand  the  word  "  like  "  to  mean  deductions  of 
an  equivalent  or  corresponding  character,  and  not  merely  deductions  of  the 
same  amount.  The  amount  of  the  deduction  is  the  difference  between  full 
site  value  and  gross  value,  and  in  order  that  like  deductions  may  be  made 
it  is  necessary  to  ascertain  the  figures  for  gross  value  and  full  site  value  in 
accordance  with  Section  2,  and  to  apply  the  difference  in  the  calculation. 
I  cannot  agree  with  the  view  that  this  problem  can  be  answered  by  saying 
that  no  gross  value  need  be  fixed,  since  a  similar  result  may  be  obtained  by 
the  simple  deduction  of  the  two  sums  of  £33  and  £90  from  the  full  site 
value.  It  is  only  by  ascertaining  gross  value  in  Section  2  that  it  is  possible 
to  apply  the  principle  of  like  deductions  in  accordance  with  the  directions 
of  the  Act.  It  follows,  in  my  opinion,  that  the  Eeferee  came  to  a  sound 
conclusion  in  accordance  with  the  proper  construction  of  the  revelant 
sections  of  the  Act,  without  reference  to  considerations  of  policy,  which 
are  wholly  irrelevant. 

It  was  argued  against  this  construction,  on  behalf  of  the  Crown,  that 
there  is  no  direction  to  obtain  gross  value  by  the  addition  of  two  figures. 
In  my  opinion  no  such  direction  is  required.  If  the  gross  value  of  land  in 
Section  2  is  the  fee  simple  value  of  the  land  free  from  incumbrances  and 
from  any  burden,  charge,  or  restriction,  then  the  amount  is  accurately 
ascertained  by  the  addition  of  the  sum  of  £33  and  the  sum  of  £750,  and 
the  Eeferee  properly  regarded  it  as  immaterial  whether  the  arithmetical 
process  is  one  of  addition  or  subtraction.  The  important  factor  is  the 
datum  line  from  which  the  calculation  starts,  and  the  Act  provides  that, 
on  the  occasion  of  the  sale  of  land  in  fee  simple,  the  datum  line  shall  be 
the  consideration  for  transfer. 
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It  was  further  argued  on  behalf  of  the  Crown  that  the  contention  of 
the  appellant  would  result  in  the  same  site  value  whatever  the  considera- 
tion for  transfer  might  be.  I  am  not  prepared  to  assent  to  this  proposition 
in  respect  of  deductions  to  be  made  under  Section  25  (4)  (J),  (c),  {d)  ; 
but,  whether  true  or  not,  it  does  not  appear  to  me  to  be  material.  The 
same  argument  is  applicable  in  whatever  way  the  gross  value  is  ascer- 
tained so  long  as  any  foi-m  of  calculation  is  consistently  applied.  This  is 
evident  in  the  present  case,  where  the  sums  of  £33  and  £90  might  be 
deducted  from  the  full  site  value  without  any  reference  to  gross  value  ; 
but  this  is  not  the  method  directed  in  the  Act,  and  I  think  that  gross 
value  should  be  ascertained  and  applied,  whether  under  Section  2  or 
Section  25. 

The  attention  of  the  House  was  directed  in  the  argument  both  on  behalf 
of  the  appellant  and  the  respondent  to  Subsection  (3)  of  Section  2.  This 
section  refers  to  what  has  been  called  substituted  site  value;  that  is  to 
say,  a  site  value  to  be  substituted  for  the  original  site  value  under  certain 
conditions  for  the  purposes  of  increment  value  duty.  The  conditions  arise 
where  it  is  proved  to  the  Commissioners  on  an  application  made  within 
due  time  that  the  site  value  of  any  land  at  the  time  of  any  transfer  on  sale 
within  a  certain  period  exceeds  the  original  bite  value  of  the  land  as  ascer- 
tained under  the  Act.  The  provision  is  also  applied  to  the  case  of  a  mort- 
gage. In  such  a  case  the  site  value  is  to  be  estimated  by  reference  to  the 
consideration  given  on  the  transfer  in  the  same  manner  as  it  is  estimated 
by  reference  to  the  consideration  given  on  a  transfer  where  increment 
value  duty  is  to  be  collected  on  the  occasion  of  such  transfer. 

If  the  argument  on  behalf  of  the  Crown  is  accepted,  the  substituted  site 
value  would  not  be  the  same  thing  as  the  original  site  value  for  which  it  is 
substituted,  but  might  include,  and  would  include,  in  such  an  instance  as 
the  present,  au  element  of  builder's  profits,  in  "  addition"  to  the  stripped 
value  of  the  land.  It  is  satisfactory  to  find  that  the  language  of  the  Act 
does  not  lead  to  such  an  anomaly,  and  that  the  drafting  of  the  Act  is  not 
open  to  this  criticism. 

The  attention  of  the  House  was  further  directed  to  a  number  of  sections 
which  appear  to  indicate  that  site  value  is  consistently  applied  to  the  value 
of  land,  and  not  to  the  value  of  land  with  an  addition  of  other  elements,  such 
as  builder's  profits.  Should  these  sections  come  to  be  interpreted  in  this 
House,  further  consideration  may  be  necessary,  and  I  desire  to  express  no 
opinion.  Section  3  of  the  Act  is,  however,  directly  in  point.  It  contains 
general  provisions  as  to  the  collection  of  increment  value  duty.  In  each 
of  the  subsections  the  subject  to  be  taxed  for  increment  value  duty  is 
limited  to  the  increment  value  of  land,  and  in  Subsection  (5)  a  reduction  is 
allowed  on  the  first  occasion  for  the  alteration  of  increment  duty  of  an 
amount  equal  to  10  per  cent,  of  the  original  site  value  of  land,  and  on 
subsequent  occasions  of  an  amount  equal  to  10  per  cent,  of  the  site  value 
on  the  last  preceding  occasion.  It  appears  to  me  that  this  provision  neces- 
sarily implies  that  site  value  means  the  same  thing  on  the  successive 
occasions,  and  that  it  is  only  on  this  basis  that  the  whole  scheme  of  the 
Act  is  consistent. 

The  result  of  the  method  adopted  by  the  Referee,  which,  in  my 
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opinion,  is  accurate,  is  to  find  the  site  value  on  the  occasion  of  the  sale  in 
fee  simple  at  £105.  It  is  not  until  this  amount  has  been  fixed  that  the 
original  site  value  should  be  referred  to,  since  the  two  figures  fall  to  be 
compared  in  order  to  ascertain  whether  there  has  been  an  increment  value 
o£  land  on  which  an  increment  value  duty  is  payable.  The  original  site 
value  is  £105,  so  that  in  this  case  there  is  no  increment  value  of  land,  and 
no  increment  value  duty  is  chargeable. 

In  my  opinion  the  appeal  should  be  allowed. 

Appeal  dismissed.— (84  L.  J.,  K.  B.,  45.) 


[HOUSE   OF  LORDS.] 

INLAND  REVENUE   COMMISSIONERS  -.  CAMDEN 
(MARQUESS). 

[July  2nd,  3ed,  and  22nd,  1914.] 

Revenue — Reversion  Duty — ''Total  Value"  at  Time  of  Grajd  of  Lease 
— Expenditure  ly  Lessee  on  Property  Demised — "  Payments  made 
"  in  eonsideration  of  the  Lease " — Finance  (1909-10)  Act,  1910 
(10  Edw.  VIZ,  c.  8),  s.  13. 

The  Finance  (1909-10)  Act,  1910,  by  Section  13  (1),  imposes  a 
reversion  duty  on  a  lessor  on  the  value  of  the  benefit  accruing  to  him  on 
the  determination  of  a  lease.  By  Subsection  (2)  the  value  of  the  benefit 
accruing  to  the  lessor  is  to  be  deemed  to  be  the  amount  (if  any)  by  which 
the  total  value  of  the  land  at  the  time  when  the  lease  determines  exceeds 
"  the  total  value  of  the  land  at  the  time  of  the  original  grant  of  the  lease, 
"  to  be  ascertained  on  the  basis  of  the  rent  reserved  and  payments  made 
"  in  consideration  of  the  lease  (including,  in  cases  where  a  nominal  rent 
"  only  has  been  reserved,  the  value  of  any  covenant  or  undertaking  to  erect 
"  buildings  or  to  expend  any  sums  upon  the  property)." 

Held,  that  "  payments  made  in  consideration  of  the  lease  "  could  not 
be  restricted  to  payments  made  directly  to  the  lessor,  but  that  money 
expended  by  the  lessee  on  the  property  demised  prior  to  the  granting  of 
the  lease  must  be  taken  into  account. 

Decision  of  the  Court  of  Appeal  (83  L.  J.,  K.  B.,  509  ;  [1914],  1  K.  B., 
641)  affirmed. 


Lord  Dunedin :  This  question  arises  upon  the  construction  of  the 
thirteenth  section  of  the  Finance  (1909-10)  Act,  1910.  That  section,  by 
Subsection  (1),  imposes  a  duty  calleil  reversion  duty  on  "  the  value  of  the 
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"  benefit  accruing  to  the  lessor"  at  the  determination  of  the  lease.  It 
then  proceeds  (Subsection  2)  to  give  rules  for  the  ascertainment  of  the 
benefit  accruing.  Paraphrasing  its  provisions,  the  benefit  is  to  be  found 
by  substracting  the  value  of  the  subject  at  the  time  of  the  grant  of  the 
lease  from  the  value  of  the  subject  at  the  end  of  the  lease.  The  value  at 
the  end  of  the  lease  is  to  be  ascertained  in  accordance  with  general  rules  as 
to  valuation  as  set  forth  in  another  part  of  the  Act ;  the  value  at  the  time 
of  the  grant  of  the  original  lease  is  to  be  ascertained  "  on  the  basis  of  the 
"  rent  reserved  and  payments  made  in  consideration  of  the  lease  (including, 
"  in  cases  where  a  nominal  rent  only  has  been  reserved,  the  value  of  any 
"  covenant  or  undertaking  to  erect  buildings  or  to  expend  any  sums  upon 
"  the  property)."  It  is  on  this  latter  clause  that  the  present  dispute 
arises  ;  there  is  no  dispute  as  to  the  value  at  the  present  time. 

The  facts  on  which  the  dispute  arises  are  very  simple.  The  trustees 
of  the  Marquess  Camden  let  six  tenements  to  a  Mr.  "Wilson  by  six  leases. 
The  leases  were  granted  "  in  consideration  of  the  expense  incurred  by  the 
"  lessee  in  erecting  the  messuages  and  buildings  hereby  demised  and  of  the 
"  rent  and  covenants  on  the  part  of  the  lessee."  The  appellants  in  these 
circumstances  made  the  calculation  of  value  by  taking  24  years'  purchase 
of  the  reserved  rent ;  but  made  no  addition  in  respect  of  the  expense 
incurred  by  the  lessee  in  erecting  the  buildings.  On  appeal  to  the  Referee 
he  held  that  25  years'  purchase  should  be  taken  instead  of  2i,  but  in  other 
respects  he  upheld  the  assessment,  holding  in  particular  that  in  ascertaining 
the  total  value  no  consideration  was  to  be  given  for  the  payments  in  con- 
sideration of  the  lease. 

On  appeal  to  Mr.  Justice  Horridge,  that  learned  Judge  found  as  a  fact 
that  before  the  granting  of  the  lease  Wilson  had,  in  pursuance  of  his 
agreement,  expended  £6,000  upon  the  works  mentioned — that  is  the 
erection  of  the  buildings — arid  confirmed  the  judgment  of  the  Referee. 
On  appeal  to  the  Court  of  Appeal  that  Court  held  that  the  £6,000  fell  to 
be  added  to  the  capitalised  sum  of  the  rents  at  25  years'  purchase.  The 
argument  for  the  Crown  against  that  judgment  is  succinctly  stated  in  the 
fifth  reason  of  the  appeal  case,  which  runs  thus  : — 

" '  Payments  made  in  consideration  of  the  lease  '  include  only  pay- 
"  ments,  such  as  premiums,  expressed  by  the  lease  to  be  made  by  the  lessee 
"  to  the  lessor  or  the  persons  entitled  to  receive  and  give  receipts  for  such 
"  payments." 

I  cannot  accede  to  that  view.  It  practically  interpolates  in  the  section, 
after  the  word  "  payments,"  some  such  words  as  "  to  the  lessor,"  which 
are  not  to  be  found  in  the  section.  What  the  section  does  say  is  "  pay- 
"  ments  in  consideration  of  the  lease,"  and  this  lease  says  that  the  expen- 
diture (and  there  cannot  be  expenditure  without  payment)  is  in  considera- 
tion of  the  lease.  Nor  do  I  think  that  the  ensuing  parenthesis  causes  any 
difficulty.  That  parenthesis  is  to  meet  the  case  where  the  consideration  is 
not  expenditure  which  has  taken  the  form  of  payment,  but  is  something 
which  as  yet  exists  in  oiligatione  tamtum.  That  is  sufficient,  in  my  view, 
to  explain  the  presence  of  the  parenthesis. 

I  desire  emphatically  to  add  that,  when  a  case  does  arise  under  the 
parenthesis,  I  wish  to  reserve  my  opinion,  and  not  to  be  held  as  necessarily 
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agreeing  to  findings  in  this  case  that  this  rent  is  not ''  nominal."  Whether 
this  rent  ia  nominal  or  not  it  is  immaterial  to  consider,  for,  in  my  -new, 
the  case  does  not  fall  under  the  parenthesis  at  all.  In  my  view  this  ends 
the  case,  and  I  hold  the  judgment  of  the  Court  of  Appeal  to  be  right. 
Another  question  might  have  been  raised  as  to  whether  the  whole  £6,000 
fell  to  be  added.  In  my  judgment  no  such  case  was  raised  by  the  Crown, 
and  it  is  too  late  to  raise  it  now. 

I  have  had  the  advantage  o£  reading  and  considering  the  opinions  of 
Lord  Atkinson  and  Lord  Parmoor,  and  I  find  that  on  this  matter,  had  it 
been  possible  to  raise  it,  they  seem  to  entertain  divergent  opinions.  In 
the  circumstances  I  think  it  best  to  reserve  my  opinion  altogether  until  a 
case  arises,  if  it  ever  does  arise,  when  the  question  is  brought  before  us 
properly  on  the  facts. 

I  move  that  the  appeal  be  dismissed  with  costs. 

Lord  Atkinson  :  The  main,  if  not  the  sole,  question  for  decision  in  this 
case  is  the  proper  construction  of  that  portion  of  Section  13  (2)  of  the 
Finance  Act,  1910,  dealing  with  the  method  by  which  the  total  value  of 
land  at  the  time  when  a  lease  of  it  was  originally  gi-anted  is  to  be  ascer- 
tained, and  this  again  resolves  itself  into  the  question  whether  the  word 
"  payments,"  used  in  the  subsection,  includes  payments  made  by  the  lessee, 
not  to  the  lessor,  but  for  the  construction  of  buildings  on  the  land  demised, 
the  erection  of  which  formed  a  portion  of  the  consideration  for  the  grant 
of  the  lease. 

The  object  aimed  at  by  this  thirteenth  section  is  to  levy  a  tax  on  the 
value  of  the  benefit  accruing  to  the  owner,  or  owners,  of  the  reversion 
on  a  lease  on  the  determination  of  that  lease. 

The  second  subsection  prescribes  the  mode  in  which  the  value  so  taxed 
by  the  first  subsection  shall  be  ascertained.  I  think  that  the  primary 
object  thus  aimed  at  should,  however,  be  kept  steadily  in  view  in  construing 
each  provision  of  the  section.  It  is  not  accurate  to  say  that  the  value  of 
this  benefit  is  the  difference  between  the  total  value  of  the  land  at  the 
time  when  the  lease  determines  and  the  total  value  of  the  land  at  the  time 
when  the  lease  was  granted. 

The  total  value  of  the  land  at  the  time  when  the  lease  determined 
would,  under  Section  2.5,  practically  mean  its  market  value  freed  from  all  the 
rights  or  obligations  ceasing  on  the  determination  of  the  lease,  but  subject 
to  the  rights,  obligations,  or  charges  imposed  aliutide.  In  order,  however, 
to  ascertain  the  benefit  conferred  upon  the  owner  or  owners  of  the  reversion 
by  the  determination  of  the  lease,  there  must  be  deducted  from  this  total 
value,  or  purchase  price,  such  part  of  it  as  is  attributable  to  any  works 
executed  or  capital  expenditure  incurred  by  the  lessor  during  the  term  of  the 
lease,  and  also  all  compensation  payable  by  the  lessor  at  its  determination. 
It  will  he  observed  that  these  deductions  in  respect  of  works  executed  and 
capital  expended  are  to  be  made  whether  the  execution  of  the  works  or 
the  expenditure  of  the  capital  was  voluntary  or  obligatory.  These  several 
matters,  personal  to  the  lessor,  are  to  be  taken  into  account  to  diminish  in 
his  behoof  that  total  value  which  the  land  would  have  for  others.  Now, 
the  value  of  the  benefit  which  is  taxed  cannot  possibly  exceed  the  total, 
or  market  value,  thus  found,  of  the  land.    It  may,  and  in  most  eases  must. 
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be  less  than  it,  since  the  benefit  ia  to  be  diminished  by  the  deduction  from 
it  of  the  total  -value  of  the  land  at  the  time  when  the  original  lease  was 
granted. 

Such  difiScnlty  as  exists  in  the  cases  arises  from  the  looseness  of  the 
language  used  in  prescribing  the  method  by  which  this  latter  total  value 
is  to  be  ascertained.  It  is  to  be  ascertained  "on  the  basis  of  the  rent 
"  reserved  and  payments  made  in  consideration  of  the  lease."  It  is  clear, 
I  think,  that  this  must  mean  payments  made  by,  or  on  behalf  of,  the 
lessee,  otherwise  they  could  scarcely  be  made  "  in  consideration  "  of  the 
lease.  No  time  is  specified  when  the  payments  are  to  be  made,  no  other 
indication  given  as  to  the  person  to  whom  they  are  to  be  made. 

So  far  as  the  rent  is  concerned,  it  is  obvious  that  the  aim  of  the  pro- 
vision is  to  get  at  the  total  value  of  the  land  "  on  the  basis  "  of  what  the 
owner  gets  for  the  right  conferred  by  the  lease  to  use,  occupy,  and  enjoy 
it.  The  niunber  of  years'  purchase  at  which  that  rent  is  to  be  capitalised 
will,  of  course,  vary  according  as  the  rent  is  high  or  low,  is  well  or  ill 
secured. 

If  a  premium  be  paid  to  the  lessor  in  consideration  of  the  lease,  that 
only  differs  from  the  Tent  in  this — that  it  is  an  immediate  payment  of  a 
lump  sum  instead  of  an  annual  payment  made  dming  the  currency  of  the 
lease,  and  the  capitalised  value  of,  the  rent  and  the  premium  are  subject  to 
precisely  the  same  considerations.  They  are  payments  made,  or  taken  to 
have  been  made,  to  the  lessor  in  consideration  of  the  granting  of  the  lease, 
moneys  which  the  lessor  gets  for  the  use  which  he  gives  of  the  land,  the 
purchase  money  in  fact  of  that  use,  and  therefore  a  measure  of  the  total  or 
market  value  of  the  land  at  that  time. 

Where  the  payments  made  in  consideration  of  the  lease  are  not  made 
to  the  lessor,  but  made  by  the  lessee  to  those  whe  have  erected  buildings 
on  the  land,  in  consideration  of  which,  as  well  as  of  the  rent,  the  lease  was 
granted,  I  quite  concur  with  the  Court  of  Appeal  in  thinking  that  they 
must  be  taken  into  consideration  in  ascertaining  this  second  total  value. 
This  outlay  presumably  makes  the  rent  more  secure,  and  therefore  more 
valuable,  and  on  the  termination  of  the  lease,  either  by  effluxion  of  time  or 
otherwise,  the  value  of  the  land  as  it  stands  may  be  enhanced  by  the  exist- 
ence upon  it  of  those  buildings  ;  but  I  think  that  the  benefit  which  the 
lessor  gets  in  this  case  is  not  equivalent  to  that  which  he  would  receive  if, 
the  rent  being  the  same,  a  premium  had  been  paid  to  him  equal  in  amount 
to  the  sum  expended  in  the  erection  of  the  buildings. 

In  the  case  of  the  premium  the  lessee  pays  this  sum  together  with  the 
rent  for  the  use  of  the  land,  in  its  condition  as  granted  or  contracted  to  be 
granted,  and  it  may,  therefore,  furnish  a  good  measure  of  the  then  Value. 
In  the  second  he  pays  it  for  the  use  not  merely  of  the  land  in  that  condition, 
but  of  the  land  with  the  buildiugs  upon  it  which  he  himself  has  erected  or 
will  erect.  His  capital,  to  the  amount  of  the  premium,  is  finally  parted 
with  in  the  one  case  ;  while  in  the  other  that  which  it  represents  can  be 
enjoyed  by  him  during  the  term  of  the  lease.  The  land  with  the  buildings 
upon  it  never  was,  until  the  termination  of  the  lease,  the  property  of  the 
lessor,  free  from  the  lessee's  right  to  use  them  ;  he  never  could  have 
disposed  of  it  with  the  buildings  on  it  free  from  this  right. 
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It  is  not  necessary  in  this  case,  I  think,  to  decide  whether  the  total  value 
of  the  land  at  the  time  the  lease  was  granted  was  the  capitalised  value  of 
the  rent,  plus  the  precise  sum  of  £6,000,  the  cost  of  the  buildings,  or 
whether  the  basis  upon  which  this  total  value  is  to  be  ascertained  is  the 
rent  reserved  plus  the  value  of  the  building  subject  to  the  lessee's  rights, 
because  the  case  seems  to  have  proceeded  upon  the  assumption  that,  if  the 
•vford  "  payments  "  was  not  to  be  confined  to  payments  made  to  the  lessor, 
£6,000  was  the  proper  sum  to  be  taken  into  account,  just  as  if  it  had  been 
a  premium.  I  concur  with  the  Court  of  Appeal  in  thinking  that  the  word 
"  payments  "  cannot  be  confined  to  payments  made  to  the  lessor.  I  further 
concur  with  that  Court  in  thinking  that  it  is  not  at  all  necessary  that  pay-  ^ 
ments  are  to  be  excluded,  though  not  mentioned  in  the  lease,  if  they  be  in 
fact  made.  Here,  however,  it  is  distinctly  stated  that  the  lease  was  granted 
in  consideration  of  payments  which  had  been  made. 

I  therefore  am  of  opinion  that  the  order  appealed  from  was  right  and 
should  be  affirmed,  and  this  appeal  dismissed  with  costs. 

Lord  Shaw  :  The  appeal  in  this  case  raises  a  question  with  reference  to 
the  assessment  of  reversion  duty.  That  duty  is  dealt  with  by  various 
sections  of  the  Finance  Act,  1910,  and  the  section  with  which  in  particular 
the  House  is  concerned  is  Section  13. 

The  material  facts  are  really  not  in  dispute.  In  the  year  1891  the 
Camden  Trustees  made  an  agreement  with  one  Wilson  whereby  Wilson 
agreed  to  take  from  them  a  lease  of  certain  premises  comprised  in  an 
original  and  then  current  agreement  at  the  yearly  rent  of  £125  for  a  term 
of  40  years.  (I  state  the  arrangement  in  the  most  general  terms.)  By  this 
agreement  the  lessee  undertook  to  execute  certain  works  to  the  satisfaction 
of  the  trustees'  surveyor,  and  these  were  speeified  in  a  schedule  to  the 
agreement.  Upon  this  being  done,  it  was  stipulated  that  a  lease  should 
be  granted.  The  properties  are  six  in  number,  but  the  conditions  applic- 
able are  the  same  in  each  case,  and  I  treat  the  transaction  as  one. 

The  agreement  was  subject  to  the  approval  of  the  Court,  and  this 
approval  was  duly  obtained.  The  works  stipulated  for  were  completed, 
and  the  leases,  six  in  number,  were  granted  in  1892.  The  consideration 
for  the  lease  was  accordingly  twofold — first,  the  rent  reserved  ;  and 
secondly,  the  expense  incurred  in  works  done.  As  to  the  latter,  the 
finding  of  Mr.  Justice  Horridge,  which  was  not  disputed,  is  as  follows  : 
"  Prior  to  the  granting  of  the  leases  I  find  as  a  fact  that  W.  H.  Wilson 
"  had  expended  in  pursuance  of  his  agreements  to  which  I  have  referred, 
"  contained  in  the  agreements  of  June  6,  1889,  and  February  17,  1891,  a 
"  sum  of  £6,0U0  upon  the  works  mentioned." 

The  facts  being  so  found,  it  does  not  appear  to  me  that  any  real 
difficulty  arises  in  applying  the  language  of  the  statute  to  them.  Reversion 
duty  is  under  the  Act  paid  on  the  value  of  the  benefit  accruing  to  the 
lessor  by  reason  of  the  determination  of  the  lease,  and  (Subsection  (2))  the 
value  of  this  benefit  shall  be  deemed  to  be  the  amount  by  which  the  total 
value  at  the  time  when  the  lease  determines  exceeds  the  total  value  at  the 
time  of  the  original  grant. 

It  is  recognised  by  the  statute  that  there  may  be  difficulties  in  going 
back  to  the  time  of  the  original  grant.    The  difficulties  are  of  this  nature, 
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that  it  might  be  impossible  to  tender  any  kind  of  satisfactory  proof  as 
to  original  value  apai-t  from  these  two  considerations,  namely,  the  rent 
reserved  and  payments  made  in  consideration  of  the  lease. 

The  contention  of  the  Crown  in  the  present  case  is  compendiously 
expressed  in  the  fifth  reason  of  the  appellant's  case  to  the  following  effect: 
"  Payments  made  in  consideration  of  the  lease  include  only  payments, 
"  such  as  premiums,  expressed  by  the  lease  to  be  made  by  the  lessee  to 
"  the  lessor  or  the  persons  entitled  to  receive  and  give  receipts  for  such 
"  payments."    I  am  of  opinion  that  the  fifth  reason  referred  to  is  bad. 

To  apply  it  to  the  facts  of  the  case,  it  would  mean  that  the  £6,000 
expended  upon  the  properties  as  a  part  consideration  for  the  lease  is  to  be 
excluded,  because  it  was  not  in  the  nature  of  a  premium  or  of  a  sum  paid 
in  money  to  the  lessor.  The  lease,  the  language  of  the  statute  being  what 
I  have  described,  witnesses  as  follows  :  "  That  in  consideration  of  the 
"  expense  incurred  by  the  lessee  in  erecting  the  messuages  and  buildings 
"  hereby  demised,  and  of  the  rent  and  covenants  on  the  part  of  the  lessee 
"  hereinafter  reserved  and  contained."  This  is  the  language  of  the 
lease. 

In  my  view  the  expense  incurred  by  the  lessee,  actually  mentioned  as 
part  consideration  in  the  lease  itself,  falls  within  the  language  of  Section  13 
of  the  Finance  Act — namely,  payments  made  in  consideration  of  the  lease. 
It  appears  to  me  to  be  plain  that  the  statute  does  not  require  the  payments 
to  be  made  into  the  pocket  or  the  bank  account  of  the  lessor.  The  lessor 
may  well  get  the  value  in  the  shape  of  payments  made  for  what  enhances, 
not  the  lessor's  bank  account,  but  the  property  demised.  I  cannot  con- 
strue '■  payments  made  "  in  the  narrow  sense  of  payments  in  money  made 
to  the  lessor.  It  does  not  appear  to  me  that  this  is  a  sound  construction  of 
the  statute,  and  I  am  quite  clear  that  such  a  construction  would  be  irra- 
tional, when  once  it  is  conceded  that  the  making  of  payments  or  laying 
out  of  expense  in  the  enhancement  of  the  property  would  manifestly  be  a 
substantial  part  of  the  consideration  in  fact.  The  counsel  for  the  Crown 
could  not  venture  to  suggest  that,  apart  from  this  consideration  and  this 
expense  incurred,  this  lease  would  have  been  entered  into  at  anything  like 
a  rent  of  £125.  There  was  in  fact  a  moderate  rent  and  a  large  payment 
by  way  of  expenditure.  I  think  that  the  statute  clearly  means  that  both 
these  things  must  be  taken  into  account. 

In  my  opinion  it  is  highly  desirable  in  the  construction  of  this  statute  to 
make  pronouncements  carrying  one  no  further  than  the  actual  points  which 
the  particular  facts  raise.  I  say  so  in  view  of  an  argument  presented  by  the 
Crown  on  Section  13  (2)  to  this  effect :  It  was  admitted  that  the  thing  to  be 
ascertained  was  the  amount  by  which  the  total  value  on  the  determination 
of  the  lease  exceeds  the  total  value  of  the  land  at  the  granting  of  it.  But  it 
was  maintained  that  the  limited  construction  contended  for  was  defended 
by  the  words  which  are  quoted  in  full  as  follows  :  "  to  be  ascertained  on 
"  the  basis  of  the  rent  reserved  and  payments  made  in  consideration  of  the 
"  lease  (including,  in  cases  where  a  nominal  rent  only  has  been  reserved, 
"  the  value  of  any  covenant  or  undertaking  to  erect  buildings  or  to  expend 
"  any  sums  upon  the  property)."  It  was  stated  that  this  parenthesis 
signifies  affirmatively  that  when,  as  here,  the  rent  was  not  a  nominal  rent, 
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Parliament  has  determined  that  the  value  of  any  covenant  or  undertaking 
to  erect  buildings  or  expend  sums  shall  be  kept  out  of  view. 

This  might  result  in  a  serious  inversion  of  the  actual  considerations 
which  went  to  make  up  the  bargain  of  parties  ;  and  at  some  time  a  question 
may  arise  as  to  whether  the  construction  of  the  Crown  upon  this  paren- 
thesis is  justifiable.  It  may,  for  instance,  be  said  that  when  the  section 
speaks  of  payments  made  in  consideration  of  the  lease,  it  is  referring  to 
the  view  which  is  taken  backward  after  perhaps  a  long  lapse  of  years,  and 
dealing  not  with  payments  made  at  the  very  time  of  the  granting  of  the 
lease,  but  with  payments  truly  in  consideration  therefor,  but  actually 
disbursed  subsequent  to  the  time  of  the  lease,  but  anterior,  of  course,  and 
it  may  be  by  many  years  anterior,  to  that  period  of  retrospect  to  which 
the  statute  refers.  While  payments  in  consideration  of  the  lease  might 
be,  as  at  its  date,  either  payments  made  or  to  be  made,  nevertheless  when 
viewed  restrospectively  they  are  all  payments  made.  This  one  could 
figure  as  an  argument  in  opposition  to  the  Crown.  But  I  think  it  desirable 
expressly  to  avoid  any  pronouncement  upon  such  a  case.  The  puzzle 
which  it  presents  may  be  rectified  by  Parliament  itself. 

But  the  case  which  is  brought  before  your  Lordships'  House  is  not  a 
case  of  prospective  payments,  because  the  fact  is  that  the  lease  itself  bore 
as  a  consideration  that  the  expense  had  been  incurred,  and  this  is  admitted 
to  be  true.  "When  the  lease  was  granted  the  payment  was  a  payment 
made,  if  only  "expense  incurred"  be  embraced  within  such  a  term.  That 
it  should  be  so  embraced  I  have  no  manner  of  doubt. 

I  think  that  the  judgment  of  the  Court  of  Appeal  should  be  affirmed 
with  costs. 

Lord  Parmoor :  This  appeal  raises  a,  question  with  reference  to  the 
assessment  ef  reversion  duty,  and  there  is  no  dispute  on  questions  of 
fact.  In  1892  six  leases  were  granted  by  the  trustees  of  the  estate  of  the 
respondent  at  an  aggregate  rental  of  £125,  and  in  consideration  of  the 
expense  incurred  by  the  lessee  in  erecting  the  messuages  and  buildings 
demised  and  of  certain  other  covenants  on  the  part  of  the  lessee,  it  was 
subsequently  agreed  that  these  leases  should  be  surrendered,  and  new 
leases  were  granted  for  a  term  of  40  years  from  December  21,  1909.  It  is 
on  the  surrender  of  the  six  leases  granted  in  1892  that  the  occasion  arises 
on  which  reversion  duty  is  claimed.  The  learned  Judge  before  whom  the 
case  came  found  as  a  fact  that  the  lessee  had  expended  the  sum  of  £6,000 
upon  the  works  specified.  The  case  appears  to  have  been  argued  on  the 
footing  that  if  the  expense  was  one  which  comes  within  the  language  of 
Section  13  of  the  Finance  Act,  1910,  there  was  no  question  of  any  less 
sum  than  £6,000  being  brought  into  the  amount,  and  for  the  reasons 
hereinafter  stated  I  am  of  opinion  that  it  is  necessarily  a  case  in  which 
the  sum  as  a  whole  should  be  either  allowed  or  disallowed. 

In  Section  13  of  the  Finance  Act,  1910,  on  the  determination  of  any 
lease  of  land,  reversion  duty  is  chargeable  on  the  value  of  the  benefit 
accruing  to  the  lessor  by  reason  of  the  determination  of  the  lease.  For  the 
purposes  of  the  section  the  value  of  the  benefit  accruing  to  the  lessor  is 
measured  by  the  amount  which  the  total  value  of  the  land  at  the  time  the 
lease  determines  exceeds  the  total  value  of  the  land  at  the  time  of  the 
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original  grant  of  the  lease.  The  toial  value  at  the  time  of  the  original 
grant  of  the  lease  is  to  be  ascertained  on  the  basis  of  the  rent  reserved  and 
payments  made  in  consideration  of  the  lease.  There  are  further  provisions 
to  meet  the  case  of  a  nominal  rent,  and  where  the  lessor  himself  is  only 
entitled  to  a  leasehold  interest,  but  in  the  present  case  no  question  arises 
under  either  of  these  heads.  Obviously  there  might  he  difficulties  in 
estimating  the  total  value  of  land  at  the  time  of  the  original  grant  of  a 
lease  many  years  ago,  and  the  section,  to  obviate  such  a  difficulty,  directs 
a  method  of  valuation  which  is  based  on  ascertainable  statistics. 

It  can  hardly  be  denied  that  the  £6,000  was  a  payment  made  in  con- 
sideration of  the  lease,  but  it  was  argued  that  the  payments  specified  in  the 
section  were  limited  to  payments  made  to  the  lessor,  whether  in  the  nature 
of  a  premium,  or  a  fine,  or  some  payment  of  a  like  character.  There  is  no 
such  limitation  in  the  language  of  the  section,  and  I  can  find  no  reason 
whatever  why  it  should  be  inferred  by  necessary  implication.  The  subject- 
matter  of  the  section  is  a  duty  based  on  the  total  value  of  land,  and  no 
element  could  more  directly  affect  this  value  than  expenditure  made  on  the 
land  in  consideration  of  the  grant  of  the  lease.  If  the  lessee  was  desirous 
of  assigning  his  interest  in  the  lease  immediately  after  the  grant  of  the 
lease  to  him,  without  loss,  he  would  require  the  assignee  to  repay  to  him 
the  a,mount  which  be  had  expended,  and  to  take  over  the  liability  of  the 
payment  of  the  rent  reserved  or  pay  its  capitalised  value.  In  other  words, 
the  total  value  of  the  land  at  that  date  would  be  the  capitalised  rent 
together  with  payments  made  in  consideration  of  the  lease. 

It  is  quite  true  that  the  expense  incurred  in  building  on  the  property 
might  have  been  incurred  by  the  landlord,  and  in  this  case  the  sum  of 
£6,000  would  not  be  made  in  consideration  of  the  lease  ;  but  under  such 
circumstances  the  lessee  might  be  expected  to  pay  as  rent  not  only  the 
£125  but  an  additional  sum  proportional  to  the  expenditure  of  the  lessor, 
which  when  capitalised  should  in  substance  produce  the  same  result — 
namely,  the  total  value  of  the  land  at  the  time  of  the  original  grant  of  the 
lease.  If,  instead  of  a  sum  of  £6,000  being  expended  on  the  land,  it  was 
paid  away  to  the  lessor  as  a  fine  or  premium,  it  would  follow  that  the 
value  of  the  land  at  the  date  of  the  original  lease  was  less,  and  this  would 
be  appropriately  expressed  in  a  diminished  rental. 

In  the  present  case  the  whole  fee  simple  of  the  land,  without  any 
expenditure  incurred  in  building,  would  be  less  than  £6,000,  so  that  in 
theory  that  should  be  a  minus  rental  if  a  premium  or  a  fine  of  £6,000  had 
been  paid  to  the  lessor,  but  the  real  answer  is  that  no  one,  as  a  matter  of 
business,  is  expected  to  give  as  a  premium  on  the  grant  of  a  lease  more 
than  the  whole  fee  simple  value  of  the  land.  Assuming,  however,  a 
premium  of  reasonable  amount,  this  premium  and  the  capitalised  value 
of  whatever  rental  might  be  paid  would  substantially  represent  the  total 
value  of  the  land  at  the  time  of  the  original  grant  of  the  land,  so  that  in 
whatever  way  it  may  be  tested  the  method  directed  in  the  statute  would 
give  the  total  value  of  the  land  on  the  basis  of  the  rent  reserved  and  pay- 
ments made  in  consideration  of  the  lease. 

I  cannot  think  that  any  subsequent  matter  can  affect  the  total  valne  of 
the  land  at  the  time  of  the  grant  of  the  original  lease.    The  buildings  may 
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be  burnt  down  without  insurance,  or  may  be  found  to  be  useless  and  un- 
profitable, but  this  would  not  alter  either  the  rent  originally  reserved  or 
the  payments  made  in  consideration  of  the  lease  on  which  the  section 
directs  the  valuation  to  be  made.  In  my  opinion,  the  right  principle  has 
been  adopted  in  this  case — namely,  the  capitalisation  of  the  rent  reserved 
and  the  addition  of  the  payment  made  in  consideration  of  the  lease.  Any 
departure  from  this  principle  would  necessitate  an  attempt  to  estimate  the 
uncertain  elements  which  the  section  properly  excludes,  and  would  bring 
in  the  manifold  difficulties  in  detail  which  the  section  is  intended  to  avoid. 
In  my  opinion  the  decision  of  the  Court  of  Appeal  is  right,  and  the 
appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. — (84  L.  J.,  K.  B.,  145.) 


[HOUSE  OF  LORDS.] 


INLAND  REVENUE  COMMISSIONERS   t:  SOUTHEND-ON-SEA 
ESTATES  COMPANY. 

[OCTOBEE  21ST,   1914.] 

Revenne —  Undeveloped  Land  Duty — Building  Land — Lease  made  hefore 
April  30,  1909,  and  current  on  April  29,  1910 — Power  to  resume 
Possession  for  Building  or  otlier  Purposes — lAatility  iefore  Deter- 
mination of  Lease— Finance  (1909-10)  Ant,  1910  (10  Udw.  TIL, 
V.  8),  ss.  16,  17  (5). 

The  Finance  (1909-10)  Act,  1910,  by  Section  16,  imposes  a  duty  on  the 
owners  of  "  undeveloped  land  "  as  therein  defined.  By  Section  17  (5) 
the  duty  is  not  chargeable  upon  agricultural  land  at  the  passing  of  the 
Act  held  under  a  tenancy  originally  created  by  a  lease  made  before 
April  30,  1909,  during  the  continuance  of  such  tenancy.  "  Provided  that 
"  where  the  landlord  has  power  to  determine  the  tenancy  ....  the 
"  tenancy  ....  shall  not  be  deemed  for  the  purposes  of  this  provision 
"  to  continue  after  the  earliest  date  after  the  commencement  of  this  Act  at 
"  which  it  is  possible  to  determine  the  tenancy  under  that  power." 

Land  which  was  admitted  to  be  undeveloped  land  within  the  meaning 
of  the  Act,  was  let  for  seven  years  from  September  29,  1904,  under  a  lease 
made  in  1906,  and  current  on  April  29,  1910,  the  date  of  the  passing  of  the 
Act.  The  lease  reserved  to  the  lessors  power,  upon  giving  one  month's 
notice  to  the  tenant,  "  to  enter  upon  and  resume  possession  for  building  or 
"  other  purposes  of  any  part  or  parts  of  the  said  land."  The  lessors  had 
no  intention  or  wish  to  resume  possession  for  building  or  any  other  purpose 
before  the  determination  of  the  lease. 

Held,  that  the  land  was  not  liable  to  duty  before  the  determination  of 
the  lease  under  Section  17  of  the  Act,  as  the  right  to  resume  possession 
never  arose,  for  the  power  could  only  be  exercised  in  an  event  which  had 
not  happened — namely,  an  intention  or  wish  on  the  part  of  the  lessors  to 
resume  possession  for  building  or  other  purposes  inconsistent  with  the  use 
of  the  land  as  agricultural  land  under  the  lease. 
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Decision  of  the  Court  of  Appeal  (S3  L.  J.,  K.  B.,  611  ;  [1911],  1  K.  B., 
515)  affirined. 

Earl  liOrebura  :  In  my  opinion  the  decision  of  the  Court  of  Appeal  was 
perfectly  sonnd.  Undeveloped  land  duty  is  claimed  by  the  Attorney- 
General.  It  is  not  payable  on  land  which  was  under  a  lease  made  before 
the  Act,  but  there  is  a  proviso  that  this  exemption  is  not  to  arise  where  the 
landlord  has  power  to  determine  the  tenancy.  Now  here  the  lease  enables 
the  landlord  to  resume  possession  for  building  or  other  purposes,  which 
means,  in  my  opinion,  purposes  of  the  same  kind.  It  is  admitted  that  the 
landlord  had  no  such  purpose.  Under  these  circumstances  had  the  land- 
lord, in  this  case,  power  to  determine  the  tenancy  ?  I  think  that  he  had 
not.  This  power  only  arose  when  there  was  a  purpose.  If  in  an  action 
between  himself  and  the  tenant  the  landlord  has  said,  "  I  wish  very  much 
"  to  determine,  but  I  have  no  purpose  within  the  covenant,"  he  would 
have  been  restrained  from  determining  the  lease.  In  fact  he  had  not 
power  to  determine  the  lease  accordingly.  At  the  end  of  the  proviso 
there  are  words  to  the  effect  that  the  tenancy  shall  not  be  deemed  to  con- 
tinue after  the  earliest  date  at  which  it  is  possible,  after  the  commence- 
ment of  this  Act,  to  determine  the  tenancy  under  that  power.  I  do  not 
think  that  it  is  possible  to  determine  the  tenancy,  unless  circumstances 
exist  which  would  enable  the  landlord  to  support  his  determination  in  a 
Court  of  Law. 

The  Solicitor-General  has  argued  that  the  landlord  had  the  power 
because,  if  he  resolved  upon  the  purpose,  he  would  then  possess  the  power, 
and  it  would  be  in  his  power  to  resolve  the  purpose.  I  do  not  agree  with 
that  argument.  The  statute  says  that  he  shall  have  power  to  determine, 
and  if  he  has  not  the  purpose  he  has  not  the  power  to  determine,  even 
though  he  may  have  the  power  to  form  the  purpose. 

Lord  Atkinson  :  I  concur.  I  think  that  the  judgment  of  the  Court  of 
Appeal  was  sound,  and  that  the  reasoning  on  which  the  learned  Lords 
Justices  based  their  argument  is  convincing. 

Lord  Parker  :  I  agree.  I  will  only  add  this — that  I  think,  on  perusing 
the  section,  that  it  is  reasonably  clear  that,  in  order  to  bring  the  case 
within  the  proviso,  there  must  be  a  power  of  determining  the  lease  which 
is  exercisable  immediately,  although,  of  course,  the  section  itself  contem- 
plates that  the  operation  of  the  power  may  be  only  to  determine  the  lease 
at  a  future  date,  because  it  refers  to  the  earliest  date  at  which  it  is  possible 
to  determine  it  under  the  power.  If  that  be  the  case,  not  only  must  the 
power  be  exercisable  immediately,  but  in  the  present  case,  in  order  to 
bring  that  about,  there  must  exist  a  certain  state  of  circumstances,  and 
that  state  of  circumstances  must  be  that  there  must  exist  a  Iotm  fide 
intention  on  the  part  of  the  landlord  to  use  the  land  for  certain  definite 
purposes.  It  is  admitted  that  there  was  no  such  intention,  and,  therefore, 
though  there  may  be  a  power  in  the  sense  which  the  Solicitor-General  has 
mentioned,  there  is  no  power  exercisable  immediately,  and  therefore  the 
•case  is  not  within  the  proviso. 

Lord  Sumner  and  Lord  Parmoor  concurred. — (84  L.  J.,  K.  B.  151.) 
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[HOUSE  OF  LORDS.] 

COMMISSIONERS   OE  INLAND   REVENUE  r.   WALKER. 

[Decembeb  3bd,  1914.] 

Increment  Value  Duty — Occasional  Site  Valve — Mode  oj  Calculation — 
Sale  at  Higher  Price  than  Valuer  would  have  expected — Goodwill 
— Matters  Personal  to  Owner  or  Occupier — Finance  (1909-10) 
Act,  1910  ("10  Edm.  VII.,  c.  8),  ss.  1,  2,  ^  25. 

In  June,  1911,  a  property,  of  which  the  original  values  had  been  fixed 
as  follows,  viz. :  Gross  value  £i05,  total  value  £400,  full  site  value 
£25,  and  assessable  site  value  £20,  was  sold  for  £650  to  a  purchaser  who 
had  for  many  years  carried  on  a  draper's  business  in  a  shop  in  the  premises 
and  also  occupied  another  portion  as  a  dwelling-house.  The  Commis- 
sioners of  Inland  Revenue  claimed  that  the  site  value  on  the  occasion  was 
£270.  They  arrived  at  this  figure  by  deducting  from  the  purchase  price 
of  £650  the  sum  of  £380,  being  the  difEerence  between  the  original  grosa 
value  and  the  original  full  site  value.  An  appeal  was  taken  to  a  Referee, 
who  fixed  the  site  value  on  the  occasion  at  £70,  allowing  as  deductions 
from  the  purchase  price  (1)  the  sum  of  £400,  being  the  difEerence  between 
his  estimate  of  gross  value  on  the  occasion  (£475)  and  bis  estimate  of  full 
site  value  on  the  occasion  (£75),  and  (2)  the  sum  of  £180  for  goodwill  or 
other  matter  personal  to  the  occupier.  The  Referee's  award  was  aifirmed 
by  the  Valuation  Appeal  Court. 

Held  (affirming  the  judgment  of  the  Valuation  Appeal  Court),  (1)  that 
in  making  deductions  under  Section  2  (2)  the  gross  value  on  the  occasion 
was  to  be  ascertained  by  valuation,  (2)  that  the  proper  mode  of  calculating^ 
the  site  value  on  the  occasion  was  to  deduct  from  the  purchase  price  the 
difference  between  estimated  gross  value  and  estimated  full  site  value, 
and  (3)  (reversing  the  judgment  of  the  Valuation  Appeal  Com-t)  that  in 
the  circumstances  no  deduction  should  be  made  for  goodwill  or  matters  of 
a  personal  nature,  and  accordingly  the  site  value  on  the  occasion  was  £250. 

Lumsden  y.  Commissioners  of  Inland  Revenue  (1914),  A.  C,  877, 
followed. 

Full  reports  of  the  earlier  stages  of  the  case  will  be  found  ante,  pp.  9 
and  88.  The  Commissioners  appealed  to  the  House  of  Lords.  The 
following  judgments  were  delivered. 

Earl  Loreburn  :  I  regard  this  case  as  concluded  by  the  decision  of  thi» 
House  in  the  Lumsden  case.  In  view  of  the  opinions  of  your  Lordships, 
which  I  have  had  the  advantage  of  reading  in  print,  and  in  which  I 
concur,  it  is  not  necessary  for  me  to  enter  upon  the  consideration  of  this 
complicated  Act,  for  all  that  I  have  to  say  is  better  expressed  in  those 
opinions.  I  understand  that  the  question  of  costs  is  settled  between  the 
parties. 

Lord  Atkinson :  As  the  authorities  must  now  be  taken  to  stand,  I  think 
the  present  is  a  perfectly  plain  case.  The  consideration  for  the  sale  of 
this  property,  the  inclement  value  of  which  is  to  be  determined  with  a  view 
to  its  taxation,  is  £650. 

Tlie  market  value  of  that  same  property,  within  the  meaning  of  the 
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twenty-fifth  section  of  the  Finance  Act  of  1910,  was  fixed  by  Mr.  Binnie, 
the  Referee,  at  £475,  the  total  value  at  £170.  The  main  question  for 
decision  is  which  of  these  two  sums — the  purchase  price  or  the  estimated 
market  value,  i.e.,  the  sum  which  in  the  open  market  would  on  sale  pre- 
sumably be  paid  for  it  by  a  willing  purchaser — is  to  be  taken  as  its  gross 
value  within  the  meaning  of  the  above-mentioned  section. 

It  must  now  be  assumed  that  according  to  the  decision  of  this  House  in 
Lumsden  v.  The  Commissioners  of  Inland  Rexenue  ([1914],  A.  C,  877) 
the  estimated  value,  £475,  and  not  the  purchase  price,  £650,  is  to  be  so 
taken.  Though  the  noble  Lords  who  heard  that  case  were  divided  in 
opinion  equally,  the  opinion  of  those  who  voted  in  the  negative  on  the 
question  being  put,  that  the  judgment  appealed  from  be  reversed,  must  be 
taken  as  the  decision  of  the  House.  (Beamish  v.  Beamish  [1861],  9  H.  L.  C, 
274).  Well,  if  that  be  ao,  then,  so  far  as  the  first  point  relied  upon  by  the 
respondent  is  concerned,  the  contention  of  the  Crown  must  prevail,  and  the 
occasional  site  value  be  fixed  at  £250,  the  increment  value  at  £230. 

These  figures  are  set  out  at  page  24  of  the  case  stated,  and  so  far  as 
they  go,  subject  to  the  second  point  raised,  cannot  be  questioned. 

This  second  point  is  this  :  Section  25  (4)  directs  that  any  part  of  the 
total  value  of  land  attoributable  to  "  goodwill  or  any  other  matter  which  is 
"  personal  to  the  owner  or  occupier  or  other  person  interested  for  the  time 
"  being  in  the  land"  is  to  be  taken  into  account  in  estimating  the  total 
value. 

It  was  urged  that  the  pm-chaser  in  this  case  who  happened  to  carry  on 
the  business  of  a  draper  in  a  shop  forming  portion  of  the  premises,  either 
from  his  aversion  to  be  disturbed  in  his  occupation,  or  from  his  being 
attached  to  the  premises,  paid  for  them  a  sum  of  £180  in  excess  of  their 
market  value,  as  estimated,  and  that  this  sum  should  be  deducted  from  the 
total  value  £470. 

It  is  a  sufficient  answer  to  this  contention  to  say  that  the  point  does  not 
arise  on  the  facts  of  the  case.  The  supplemental  statements  of  Mr.  Binnie, 
the  Referee,  to  be  found  at  page  16  of  the  special  case  stated,  cannot,  in 
my  view,  with  any  regard  to  the  ordinary  meaning  of  the  language,  be 
styled  findings  of  fact.  He  says  he  was  unable  to  get  any  statement  from 
the  purchaser  as  to  what  was  in  his  mind  when  he  purchased  the  property, 
and  that  no  other  person  could  give  him  that  information.  He  then 
proceeds : — 

"  I  have,  therefore,  had  to  form  my  conclusions  on  the  matter  as  best  I 
"  could.  After  full  consideration,  I  am  satisfied  as  matter  of  fact  that 
"  in  paying  the  purchase  price  of  £650,  James  Burns  Walker  was  actuated 
"  by  some  one  or  other  of  the  considerations  alleged  in  contention  (V)  of 
"  the  original  appellant.  Further,  I  am  of  opinion  that  in  law  the  facts- 
"  warrant  a  deduction  in  respect  of  some  such  personal  element  from  the 
"  purchase  price,  under  Section  25  (4)  (_d)  of  the  statute.  Further,  I 
"  consider,  assuming  such  a  deduction  competent  in  law,  that  the  sum  of. 
"  £180  should  be  allowed  in  respect  thereof.  For  the  reasons  stated 
"  alo-ce  I  mas  not  aUe  to  arrive  directly  at  the  swm  just  mentioned;  I 
"  could  only  arrive  at  it  by  ascertaining  to  the  best  of  my  ability  the 
"  market  mhie  of  the  subjects,  and  then  taking  the  difference  between 
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"  thin  and  t%e  consideration  on  sale  as  necessarily  the  proportion  of  the 
"  consideration  on  sale  given  for  the  personal  element,  the  figures  of  the 
"  caloulatinn  ieing  .  .  .  ."     (The  italics  are  mine.') 

Tbat  amounts  simply  to  this,  that  he  surmises  that  the  purchaser  gave 
£180  more  than  his  own  estimate  for  the  property  for  some  such  reason  as 
is  mentioned,  but  save  by  that  surmise  he  cannot  give  the  amount  due  to 
those  undisclosed  motives. 

That  does  not  amount  to  a  finding  that  any  portion  of  the  total  value, 
or  any  other  value,  is  directly  attributable  to  the  goodwill  or  other  matter 
personal  to  his  occupation  of  portion  of  the  property.  The  second  point 
relied  upon  does  not,  therefore,  arise  upon  the  facts  of  the  case. 

The  whole  of  the  gallant  effort  (on  the  part  of  his  client)  of  the 
learned  counsel  who  appeared  for  the  respondent  consisted,  in  reality,  in 
an  attempt  to  make  the  gross  value  and  the  purchase  price  convertible 
terms.     But  that  is  precisely  what  this  House  has  decided  cannot  be  done. 

In  my  opinion,  therefore,  the  contention  of  the  Crown  is  clearly  right. 
The  judgment  of  the  special  tribunal  before  which  the  case  came  was 
■erroneous,  and  this  appeal  should  be  allowed  ;  but,  having  regard  to  the 
fact  that  the  case  was  decided  in  Scotland  before  the  case  of  Lumsden  v. 
The  Commissioners  of  Inland  Revenue  had  been  decided  in  this  House,  I 
think  the  Crown  should  pay  the  respondent's  costs  of  this  appeal  when 
taxed  and  ascertained,  and  that  each  party  should  abide  his  or  her  costs  in 
the  Court  below. 

Lord  Parker  of  Waddington  ;  It  is  quite  clear  that  occasional  site 
value  on  a  sale  of  land  is,  by  virtue  of  Section  2  (2)  (a)  of  the  Finance 
(1909-10)  Act,  1910,  the  consideration  for  the  sale — subject  to  the  like 
deductions  as  are  made  under  Section  2.5  (4)  in  arriving  at  original  or 
assessable  site  value. 

The  first  of  these  deductions  is  the  difference  betiveen  gross  value  and 
full  site  value.  It  was  held  in  the  case  of  Lumsden  v.  The  Commissioners 
of  Inland  Revenue  ([1914],  A  C,  877)  that  for  the  purpose  of  ascer- 
taining the  amount  of  this  deduction  the  gro's  value  as  well  as  the  full 
site  value  on  the  occasion  of  the  transfer  must  be  determined  by  a  process 
of  valuation,  and  that  it  would  be  wrong  to  t:\ke  the  gross  value  as  the 
consideration  for  the  sale  plus  the  capitalised  value  of  the  bni'dens  subject 
to  which  the  land  was  sold  ;  and  similarly  that,  for  the  purpose  of  ascer- 
taining the  amount  of  the  second,  third,  and  fourth  deductions,  the  total 
value  must  be  ascertained  by  valuation,  and  cannot  be  taken  as  the  con- 
sideration for  the  sale. 

This  decision  is  one  of  far-reaching  importance.  It  converts  the 
increment  value  duty  imposed  by  the  Act  into  »  duty  which  is  wholly 
independent  of  any  increment  value  at  all,  and  it  enables  the  Crown  on 
any  sale  of  land  to  exact  as  increment  value  duty  one-fifth  of  the  sum  by 
which  the  actual  consideration  given  by  the  purchaser  may  in  the  opinion  of 
the  valuingauthorityhavebeen  too  large— even  though  theoriginal  or  assess- 
able site  value  may  have  remained  the  same  or  have  actually  decreased. 

Under  these  circumstances  I  can  only  regard  it  as  unfortunate  that 
the  case  fell  to  be  determined  on  the  principle  tbat  where  your  Lordships 
are  equally  divided  in  opinion  the  decision  of  the  Court  below  must  be 
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affirmed,  more  especially  as  I  find  it  difficult  to  reconcile  the  decision  with 
that  view  of  the  Act  which  was  unanimously  adopted  by  this  House  in 
SerleHs-  Ti-usters  y.  The  Commissioners  of  Inland  Revenue  ([1913], 
A.  C ,  326).  It  is,  however,  well  settled  that  a  case  decided  on  the 
principle  to  which  I  have  referred  is  as  binding  upon  this  House  as  a 
decision  pronounced  nemine  contradieente  iAttorney-Gemral  v.  Tlie 
Dean  of  Windsor  [1860],  8  H,  L.  C,  369),  so  that  the  present  respondents 
are  precluded  from  reopening  the  question,  although,  had  their  appeal 
been  heard  first,  there  might  well  have  been  a  binding  decision  the  other  way. 
It  follows  that,  the  gross  value  of  the  land  in  the  present  case  having 
been  determined  by  the  Eeferee  at  £475,  notwithstanding  the  consideration 
of  the  sale  was  £650  and  the  full  site  value  having  been  determined  at 
£75,  the  amount  to  be  deducted  from  the  £650  by  virtue  of  Section  25 
(4)  {a)  is  £400  only.  And  it  equally  follows  that  the  respondent  can 
make  no  further  deduction  from  the  £650  under  Section  25  (4)  (dj  unless 
she  can  prove  that  some  part  of  the  total  value  of  the  land,  as  estimated 
by  the  Referee,  namely,  £470,  is  directly  attributable  to  one  or  other  of 
the  matters  referred  to  in  Subsection  (<?).  It  being  quite  clear  that  no 
part  of  this  £470  is  so  attributable,  the  respondent  is  precluded  from 
claiming  any  deduction  under  this  head. 

It  was  suggested  by  the  respondent  that  on  a  true  reading  of  the  find- 
ings of  the  Eeferee  he  did  in  reality  estimate  the  total  value  of  the  land 
sold  at  £650  and  not  £470,  and  the  gross  value  at  £665  and  not  £475. 
I  find  it  impossible  so  to  read  these  findings,  nor  do  I  think  that  any  argu- 
ment based  on  a  contention  that  under  the  circumstances  of  the  land  having 
actually  realised  £650  the  Referee  could  not  find  the  total  value  at  less 
than  £650,  could  be  accepted  without  wholly  disregarding  the  decision  in 
Jjumsden  v.  Tlie  Commissioners  of  Inland  Revenue. 

In  my  opinion,  therefore,  the  appeal  mustj  succeed.  The  Crown  has 
agreed  to  pay  the  respondent's  costs  of  the  appeal,  and  under  the  peculiar 
circumstances  of  the  case  I  think  that  your  Lordships  should  direct  each 
party  to  bear  his  own  costs  of  the  proceedings  before  the  Referee  and  in 
the  Courts  below. 

Lord  Sumner  :  Upon  the  facts  found  in  this  case  the  main  question  is 
clearly  the  same  as  that  raised  in  the  case  of  Lumsden,  and  is  concluded 
by  your  Lordships'  decision  upon  that  occasion. 

Further,  to  my  mind,  the  facts  do  not  raise  the  respondent's  contention 
that  something  should  be  deducted  from  the  total  value  "  for  goodwill  or 
"  any  other  matter  which  is  personal  to  the  owner,  occupier,  or  other 
"  person  interested  for  the  time  being  in  the  land."  Such  a  deduction  is 
only  warranted  in  respect  of  "  any  part  of  the  total  value  which  is  proved 
"  to  the  Commissioners  to  be  directly  attributable  "  to  such  matters,  and, 
as  I  read  it,  the  case  stated  admits  frankly  that  no  proof  was  obtainable 
upon  tlie  point,  and  that  the  conclusion  upon  it  in  favour  of  the  respondent 
was  only  a  plausible  speculation  as  to  the  purchaser's  motives. 
I  think  that  the  Crown  is  entitled  to  succeed  ou  this  appeal. 
Lord  Parmoor  •  The  main  point  in  this  case,  the  method  of  ascertain- 
ment of  site  value  on  the  occasion  of  a  transJ'er,  is  not  open  to  argument 
after  the  decision  of  this  House  in  the  case  of  Tlie  Commissioners  of  Inland 
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Revenue  v.  Lumiden.  The  result  of  the  decision  in  that  case  was  in  part 
to  levy  increment  value  duty  on  builder's  profits.  In  the  present  case  the 
Referee  found,  so  far  as  it  was  a  question  of  fact,  that  the  site  value  of  the 
land  on  the  occasion  was  £70.  The  effect,  however,  of  the  Lumsden 
decision  is  to  include  in  the  valuation  of  site  value,  and  to  subject  to 
increment  value  duty,  a  sum  of  £180,  paid  partly  by  family  affection 
towards  a  brother's  widow  and  partly  by  fear  that  if  the  property  was  ac- 
quired by  an  outsider  the  occupier  might  be  compelled  to  quit  the  premises 
he  had  long  occupied,  and  in  which  he  carried  on  business  as  a  draper. 

I  expressed  an  opinion  in  the  Lumsden  case  that  the  relevant  sections 
of  the  Finance  Act,  1910,  if  properly  construed,  did  eliminate  from  the 
site  value  on  the  occasion  of  a  transfer  all  the  factors  which  had  not^ 
entered  into  the  calculations  of  the  original  site  value,  in  which  case  the 
increment  value  duty  would  be  levied  on  an  increment  in  value  of  the  same 
interest  between  the  two  dates,  but  it  would  be  of  no  purpose  to  repeat  the 
reasons  on  which  that  opinion  was  based.  The  counsel  for  the  respondent 
very  properly  admitted  that  he  waS  precluded  from  questioning  the  decision 
in  the  Lumsden  case,  and  raised  three  points  which  he  argued  that  decision 
did  not  cover. 

The  first  point  was  that  by  arrangement  the  Inland  Revenue  authorities 
had  agreed  to  accept  certain  figures  as  the  basis  of  valuation  and  that  they 
could  not  now  be  heard  to  put  forward  different  figures.  I  can  find  no 
evidence  of  any  such  arrangement  in  the  correspondence  to  which  the 
attention  of  the  House  was  directed. 

Secondly,  it  was  argued  that  the  valuation  of  the  Referee  was  not  pro- 
perly made,  in  that  he  excluded  from  consideration  the  actual  transaction 
of  June  9,  1911.  I  think  it  is  clear  from  the  statement  of  the  Referee 
that  he  did  not  exclude  from  his  consideration  the  sum  of  £650  paid  as  the 
consideration  for  transfer  on  June  9, 1911,  but  held  that  for  special  reasons 
this  sum  was  in  excess  of  the  market  value.  It  is  difiBcult  to  think  that 
any  Referee  would  refuse  to  regard  as  relevant  evidence  the  actual  sum 
paid  on  a  recent  sale  of  the  land  which  he  is  called  upon  to  value.  It  is  a 
very  different  matter  to  say  that  the  Referee  is  bomid  to  accept  the  amount 
of  the  consideration  as  the  market  value,  and  unless  the  argument  for  the 
respondent  is  carried  to  this  length  it  fails  to  show  that  there  is  any  ground 
for  the  suggestion  that  the  Referee  neglected  any  relevant  consideration  in 
fixing  the  market  value. 

In  the  third  place,  it  was  urged  on  behalf  of  the  respondent  that 
Section  25  (4)  (d)  justified  a  claim  to  deduct  the  sum  of  £180,  or  some 
part  thereof,  as  expenditure  attributable  to  goodwill  or  some  other  matter 
personal  to  the  owner,  occupier,  or  other  person  interested  for  the  time 
being  in  the  land.  This  section,  however,  only  allows  such  a  deduction 
if  the  amount  claimed  to  be  deducted  is  included  as  part  of  the  total  valne. 
In  the  present  case  no  part  of  the  sum  of  £180  has  ever  been  included  in 
the  estimate  of  total  value,  and  the  claim  for  deduction  under  such  circum- 
stances appears  to  me  to  be  inconsistent  with  the  whole  framework  of 
Section  25  of  the  Act  of  1910. 

The  appellants  are  entitled  to  succeed,  having  a  decision  of  this  House 
in  their  favour.— ([1914]  2  S.  L.  R.,  383.) 
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APPEALS   HEAED    BY   EEFEEEES. 


Before  Robert  W.  Walker,  Esq.,  Referee,  nth  July,  1914. 

Sir  Kobebt  Muir  Mackenzie  of  Delvine,  Baht.,  c.  The  Com- 
MissioxBEs  OP  Inland  Revenue. 

Estate  Duty — rEiNciPAL  Value— Sale  through  Estate  Agents 
— Subsequent  Eb-salb  at  Enhanced  Price — Open  Market 
—Expert  Evidence— Einance  Act,  1894  (57  &  58  Vict.,  c.  30), 
s.  7— EiNANCB  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8),  s.  60. 

After  the  death  of  the  proprietor,  a  landed  estate  was  put  into  the 
hands  of  estate  agents  for  sale,  and  was  sold  at  £65,000  one  year  after  his 
death.  Seven  months  later  it  was  resold  privately  for  £72,000.  Held, 
that  the  principal  valne  at  the  date  of  death  was  £65,000.  Observations 
by  the  Eeferee  on  the  leading  of  expert  evidence  and  the  meaning  of 
"open  market." 


Sir  Alexander  Muir  Mackenzie,  heir  of  entail  in  possession  of  the 
lands  and  estate  of  Delvine,  Perthshire,  died  on  June  25,  1909.  Sir 
Robert  Muir  Mackenzie,  who  succeeded  as  next  heir  of  entail,  iromediately 
decided  to  sell  the  estate,  and  instructed  Mr.  P.  D.  Malloch,  estate  agent, 
Perth,  to  inspect  it  and  report  on  its  value.  Mr.  Malloch,  after  inspection, 
estimated  its  value  at  £57,675,  but  stated  that,  given  time  and  opportunity 
to  remedy  certain  defects,  the  estate  might,  if  judiciously  managed,  yield 
a  price  of  £65,000  in  the  open  market.  In  the  autumn  of  1909  Sir 
Robert  instructed  Mr.  Augustus  Grimble,  estate  agent,  London,  and 
Mr.  Malloch  to  sell  the  estate  at  £65,000.  These  gentlemen  prepared 
particulars  of  the  estate  and  spread  them  broadcast  among  likely  pur- 
chasers without  discrimination,  the  price  being  stated  at  £65,000  ;  but  no 
advertisement  was  inserted  in  the  public  press.    In  April,  1910,  Mr. 
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Malloch  entered  into  negotiations  with  Mr.  James  W.  Leeming,  one 
of  the  persons  to  whom  he  had  sent  pai'ticnlars.  Mr.  Leeming,  before 
discussing  the  price,  consalted  his  own  valuer,  Mr.  Alexander  Guild, 
W.S.,  Edinburgh,  who  in  May,  1910,  estimated  the  fair  market  value 
to  be  £65,700.  Immediately  thereafter  Mr.  Malloch  and  Mr.  Leeming 
entered  into  negotiations,  and  a  sale  of  the  estate  was  arranged  at  £65,000, 
subject  to  the  approval  of  the  Court  in  terms  of  the  Entail  Acts.  The 
Court,  in  dealing  with  the  petition  for  approval,  remitted  to  Mr.  W.  M. 
Stewart  of  Freugh,  Colinton,  to  inspect  and  report  on  and  value  the 
estate  on  behalf  of  the  Court.  Mr.  Stewart  did  so  on  August  20, 1910,  and 
reported  to  the  Court  that  in  his  opinion  its  value  then  was  £58,000,  but 
in  view  of  the  actual  price  obtained  for  it  he  felt  bound  to  accept  £65,000 
as  its  value.  In  the  course  of  further  proceedings  a  remit  was  made  to 
Mr.  A.  Agnew  Kalston,  factor,  Philpstoun,  who  valued  the  estate  at 
£59,408. 

Between  the  date  of  Sir  Alexander's  death  and  the  date  of  the  convey- 
ance to  Mr.  Leeming  certain  improvements  were  made  on  the  estate  by 
Sir  Robert  costing  £700.  In  December,  1910,  Mr.  Charles  G.  Ogilvie 
returned  from  abroad,  and  consulted  Mr.  Malloch  about  purchasing  an 
estate.  Mr.  Malloch  mentioned  to  him  that  the  estate  of  Delvine  had 
been  sold  to  Mr.  Leeming  at  £65,000,  and  that  possibly  Mr.  Leeming 
would  resell  if  he  got  a  handsome  bonus.  Mr.  Ogilvie  entered  into 
negotiations  with  Mr.  Leeming's  agents,  and  ultimately  purchased  the 
estate  from  him  at  £72,000.  In  satisfaction  of  the  price  Mr.  Ogilvie  took 
over  an  existing  bond  and  disposition  in  security  for  £40,000,  granted  a 
bond  and  disposition  in  security  to  Mr.  Leeming  for  £30,000,  and  paid 
£2,000  in  cash.  The  sale  to  Mr.  Leeming  and  the  sale  to  Mr.  Ogilvie 
were  the  only  sales  of  the  estate  for  upwards  of  a  century.  In  the  pro- 
visional valuation  the  total  value  of  the  property  was  entered  at  £72,000, 
and  this  figure  had  not  been  objected  to  by  Sir  Robert  or  his  agents.  The 
Commissioners  maintained  that  the  principal  value  at  Sir  Alexander's 
death  was  £72,000. 

The  Referee  decided  that  the  principal  or  total  value  of  the  estate  at 
the  date  of  Sir  Alexander's  death  was  £65,000.  He  found  the  appellant 
entitled  to  expenses,  and  certified  Mr.  P.  D.  Malloch,  estate  agent,  as  an 
expert  witness. 

In  a  Note  to  his  award  the  Referee,  after  stating  the  facts  of  the  case 
and  giving  his  impressions  of  the  property,  said  : — 

Expert  evidence  was  heard,  and  I  was  asked  by  the  appellant  to  certify 
as  skilled  witnesses  the  following— Messrs.  Stewart,  Ralston,  Guild,  and 
Malloch.  I  do  not  feel  justified  by  my  reading  of  my  instructions  to  do 
so.  I  feel  that  a  referee  is  a  competent  valuer  himself,  and  does  not 
require  expert  advice.  I  admit  that  evidence  as  to  the  River  Tay  from 
Mr.  Malloch,  who  has  an  intimate  knowledge  of  this  river,  was  most 
useful,  and  I  therefore  certified  him  ;  otherwise  any  evidence  led  was  of 
a  nature,  I  hold,  brought  by  the  appellant  trying  to  help  his  case. 

I  should  like  to  add  a  word  regarding  a  very  interesting  point  which 
arose. 

Mr.  Blair,  the  chief  valuer,  maintained  that  .C65,000  was  not  the  true 
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test  of  the  market  value,  that  the  estate  was  not  put  up  to  public  auction, 
and  that  practically  the  first  offer  which  was  got  was  taken.  Keally,  it 
amounts  to  this  :  Was  the  property  sold  in  the  open  market  by  its  being 
not  put  up  to  public  roup  but  only  placed  in  the  hands  of  estate  agents? 
I  have  considered  this  matter,  and  I  am  convinced  that  although  there 
was  no  public  auction,  reasonable  means  were  taken  to  test  the  market.  I 
am  of  opinion  that  estate  agents  very  often  make  more  of  the  sale  of  a 
property  than  a  public  roup,  as  the  market  is  often  spoilt  by  the  upset 
price  not  being  bid,  and  a  private  tender  is  the  final  upshot. 

The  estate,  after  having  been  advertised  in  the  way  mentioned,  namely, 
by  being  put  in  the  hands  of  the  estate  agents  whose  businfiss  is  to  be 
intermediaries  between  a  seller  and  a  purchaser,  as  the  case  may  be,  and 
the  public,  fetched  the  price  of  £65,000  in  the  open  market,  while  the 
circumstances  which  produced  the  price  of  £72,000  were  of  a  very  special, 
peculiar,  and  exceptional  nature.  After  going  carefully  over  the  estate 
my  conclusion  as  to  its  value  was  £63,250,  but  in  view  of  the  fact  that 
£65,000  had  been  obtained  in  the  open  market,  I  feel  bound  to  accept 
that  figure  as  its  value. 

Por  the  appellant :  McCash  &  Hunter,  Perth. 

For  the  respondents  :  Alexander  Blair,  Chief  Valuer  for  Scotland. 


Before  J.  M.  Clark,  Esq.,  Referee,  StJi  and  9tk  October,  1914, 

Eakl  or  Eldon  i:  The  Commissionbes  gf  Inland  Kbvenue. 

Viscount  Boyne  and  Othbes  v.  The  Commissionbes  op  Inland 

'  liEVBNUB. 

Provisional    Valuation — Land  with   Subjacent   Minbeals — 
EiNAN.CB  (1909-10)  Act,  1910,  ss.  23  (2),  25. 

These  were  appeals  by  the  Earl  of  Eldon,  as  tenant  for  life,  and  by 
Viscount  Boyne  and  others,  as  trustees  of  two  settlements,  against  a  valua- 
tion of  a  portion  of  Lord  Eldon's  Chilton  Estate  known  as  Great  Chilton 
Earm,  Durham.  Both  parties  appealed  against  the  provisional  valuation 
on  questiojus  of  principle,  but  on  different  grounds,  it  being  to  Lord  Eldon's 
interest  to  keep  down  the  value  of  the  surface  property,  and  to  the  trustees' 
interest  to  keep  it  up. 

Mr.  Cartmell  said  the  surface  and  minerals  had  been  separately  valued 
under  Section  23  (2),  and  the  figures  were  not  disputed.  The  farm  was 
let  on  a  yearly  tenancy,  and  the  coal  and  fireclay  were  comprised  in  a 
mining  lease,  which  took  in  the  whole  of  the  Chilton  Estate.  There  was 
limestone  on  the  farm,  which  was  not  at  present  let  or  being  worked. 
Lord  Eldon  considered  it  to  be  of  considerable  value.  In  addition  to  its 
use  for  agricultural  purposes  the  farm  had  building  capabilities.    A  con- 
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siderable  amount  of  building  had  taken  place  on  neighbouring  land.     The 
questions  for  the  Referee  to  decide  were  : — 

(1)  What  land  was  to  be  treated  as  in  the  market  on  April  30,  1909, 
and  what  persons  were  to  be  included  in  the  category  of  possible 
purchasers  ? 

(2)  What  rights  and  liabilities  were  to  be  assumed  in  regard  to 
minerals  and  surface  respectively  ?  Were  the  minerals  to  be 
treated  as  bound  to  give  support  to  the  surface,  or  were  they 
to  be  treated  as  capable  of  being  worked  out  regardless  of  the 
effect  upon  the  surface  ? 

(3)  How  was  the  deduction  in  respect  of  tithe  to  be  an-ived  at  ? 

(4)  How  was  the  deduction  in  respect  of  redeemed  laud  tax  to  be 
arrived  at  ?  The  land  tax  had  been  redeemed  in  respect  of  the 
land  in  question,  and  what  the  Referee  had  to  determine  was  the 
sum  to  be  deducted  from  the  total  value  under  Section  25  (4)  ((f). 
The  Government  valuers  had  in  a  rough-and-ready  way  taken 
the  amount  actually  expended,  and  the  question  was  whether  that 
was  a  legal  and  correct  way  of  dealing  with  the  matter  ? 

(5)  Whether  the  area  of  the  roads  should  be  included  in  the  item  of 
the  assessment  ?  The  provisional  valuation  gave  the  acreage 
exclusive  of  the  roads,  and  the  point  was  whether  there  should 
be  included  the  full  area  of  so  much  of  the  roads  as  lay  entirely 
within  the  farm  and  the  area  of  those  roads,  or  that  road  upon 
which  the  farm  abutted  ? 

(6)  Whether  in  ascertaining  the  agricultural  value  they  should  add 
what  had  been  deducted  in  respect  of  tithe  and  fee  farm  rents  ? 

(7)  Whether  it  wag  possible  to  make  a  valuation  of  the  surface  with- 
out at  the  same  time  making  a  valuation  of  the  minerals  so  far  as 
they  had  to  be  valued  under  the  Act  1 

(8)  What  was  to  be  included  in  the  term  "  minerals,"  as  minerals 
under  Section  23  (2),  which  stated  that  all  minerals  should  be 
treated  as  a  separate  parcel  of  land. 

Lord  Eldon's  settlements  were  two  in  number,  the  first  one  being  dated 
June  30,  1869.  It  was  made  on  his  marriage,  when  he  was  the  owner  of 
the  fee  simple  of  the  whole  of  the  property,  which  he  conveyed  to  trustees. 
Excepted  from  the  settlement  was  the  whole  of  the  mines  and  minerals 
with  the  fullest  possible  powers  to  work  them.  Lord  Eldon  could  work 
them  as  he  thought  fit  without  regard  to  the  surface.  If  he  wished  he 
could  let  down  the  surface  without  paying  compensation.  Another  settle- 
ment was  made  in  1898,  which  left  to  Lord  Eldon,  during  his  life,  the 
right  to  work  out  the  minerals  without  regard  to  the  surface.  The 
Government  valuers  were  given  a  list  of  instructions  by  the  appellants  as 
to  how  to  treat  the  land  and  the  minerals  underneath.  In  their  valuations 
they  assumed  that  other  surface  property  was  in  the  market,  but  Lord  Eldon 
contended  that  there  was  no  other  property  in  the  market.     To  arrive  at 
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the  agricultural  value  they  took  the  total  value  and  deducted  the  building 
and  sporting  values.  They  took  the  wrong  figure  from  which  to  make  those 
deductions.  Total  value  was  arrived  at  by  deducting  from  gross  value, 
the  tithe,  fee  farm  rents,  and  the  footpath*,  and  they  ought  to  put  back  the 
amount  of  the  tithe  and  the  fee  farm  rents,  when  finding  the  value  of  the 
land  as  agricultural  land.  The  fact  that  the  land  had  to  pay  either  tithe 
or  fee  farm  rent  was  absolutely  immaterial  for  the  purpose  of  saying  what 
the  value  of  the  land  was  as  agricultural  land  and  for  agricultural  pur- 
poses. Tithe  and  fee  farm  rent  were  practically  in  the  same  position  as 
a  mortgage.  If  a  piece  of  land  was  subject  to  a  mortgage  of  £5,000  one 
would  not  deduct  that  £5,000  for  the  purpose  of  finding  the  agricultural 
value. 

Forty-five  alternative  valuations  had  been  prepared  and  agreed,  based 
on  vaiying  assumptions  as  to  what,  if  any,  surromiding  surface  land  and 
subjacent  and  adjacent  minerals  would  be  in  the  market  for  tbe  hypo- 
thetical purchaser  to  acquire  on  April  30, 1909,  and  what  right  of  support, 
if  any,  should  be  taken  into  consideration  with  regard  to  the  item  of 
valuation.  Lord  Eldon  contended  that  only  the  item  of  valuation,  with 
no  right  of  support,  must  be  considered  to  be  in  the  market  on  that  date, 
and  therefore  the  property  was  not  so  valuable  as  the  Commissioners 
contended. 

He  withdrew  his  question  as  to  whether  it  was  possible  to  make  a 
valuation  of  the  surface  without  at  the  same  time  making  a  valuation  of 
the  minerals,  so  far  as  they  had  to  be  valued  under  the  Act.  With  regard 
to  the  meaning  of  minerals,  he  proposed  that  for  the  purposes  of  this  case 
they  should  be  hejd  to  mean  all  substances  in  the  earth  apart  from  the 
surface  soil  ;  but  as  a  practical  matter  they  were  to  be  treated  merely  as 
consisting  of  coal,  fireclay,  sand,  and  limestone,  and  any  other  substances, 
if  any,  capable  of  being  turned  to  commercial  use. 

Mr.  Kingdon  accepted  the  definition  ;  and,  as  to  tithe,  it  was  agreed 
that  the  area  over  which  the  tithe  was  charged  covered  the  sites  of  the 
roads,  making  a  total  of  374,  instead  of  368,  acres,  and  that  the  Referee 
should  amend  the  provisional  valuation  accordingly. 

Mr.  Cartmell  said  the  Referee  mast  assume  the  vendor  was  selling 
only  the  property  in  question,  not  other  properties  or  minerals  as  well. 
The  Referee  could  not  constitute  himself  adviser  to  Lord  Eldon  as  to 
how  he  should  sell  his  estates.  His  contention  was  that  the  surface  and 
minerals  must  be  taken  separately ;  or  alternatively,  the  terms  of  the 
settlements  must  be  looked  into,  though  that  contention  was  destructive 
of  his  main  contention.  The  Referee  could  not  assume  that  the  surface- 
owner  was  entitled  to  compensation.  The  parties  were  in  substantial 
agreement  as  to  how  the  deduction  for  tithe  should  be  made  ;  they  appor- 
tioned the  tithe  between  the  building  and  agricultural  land  ;  the  owner 
wonld  redeem  the  tithe  on  the  building  land  at  25  years'  purchase  ;  as  to 
the  agricultural  land,  where  the  owner  would  not  redeem,  they  took  the 
percentage  of  the  current  rate  in  1909,  and  capitalised  it  at  the  number 
of  years'  purchase  at  which  one  wonld  capitalise  the  rental.  They  also 
agreed  that  if  the  Referee  held  that  the  value  which  emerged  from  the 
redemption  of  the  land  tax,  as  directly  attributable  under  Section  25  (4)  {d), 


430 

was  £229,  that  would  be  a  constant  and  stable  deduction  on  all  occasions. 
Agricultural  value  was  the  value  of  the  land  as  land,  and  the  charges 
which  had  been  deducted  to  arrive  at  total  value  most  therefore  be  added 
to  it.  Fixed  charges,  though  paid  annually,  were  merely  items  which 
brought  down  the  price  paid  by  a  person  who  had  to  keep  them  down ; 
they  did  not  decrease  the  value  of  the  land  itself. 

Mr.  Konstam  said  that  the  trustees  relied  on  a  valuation  arrived  at  on 
the  supposition  that  the  surrounding  property,  the  upper  and  under  sur- 
faces, were  in  the  mai-ket,  and  that  the  minerals  could  be  worked  without 
compensation.  The  Referee  must  assuwie  a  purchase  on  April  30,  1909, 
and  thjit  the  vendor  and  purchaser  would  impose  reasonable  conditions, 
and  act  in  conformity  with  the  law.  In  this  case  there  was  a  lease  of 
certain  of  the  minerals  underlying  the  farm ;  the  Commissioners  main- 
tained that  the  lease  must  be  taken  to  subsist  and  that  the  valuation  of  the 
surface  must  be  made  subject  to  that  lease  ;  but  he  submitted  that  the 
existence  of  the  lease  should  not  affect  the  Referee's  mind.  The  words 
"  in  its  then  condition,"  in  Section  25  (1),  refeiTed  to  physical  condition, 
and  the  words  "  at  the  time  "  did  not  allow  one  to  bring  in  the  actual 
letting.  One  was  entitled  to  assume  other  willing  sellers  of  the  surround- 
ing lands,  and  other  willing  sellers  of  the  minerals  under  this  and  other 
lauds.  One  was  not  bound  to  look  at  surrounding  lands  or  subjacent 
minerals  and  ask  whether  they  were  let.  Whether  there  were  leases  of 
minerals  on  adjoining  lands  was  of  no  importance,  because  the  fee  simple 
of  the  land  was  the  thing  to  be  valued.  In  this  case  it  happened  to  be 
known  that  the  minerals  were  let,  but  there-might  be  no  knowledge  of  the 
fact.  It  followed  from  Section  23  (2)  that  one  was  not  entitled  in  this 
inquiry  to  look  into  the  rights  affecting  the  subjacent  minerals.  There 
was  no  direction  in  Section  25  to  assume  that  this  one  particular  piece  of 
land  was  the  only  piece  in  the  market  on  April  30,  1909.  The  trustees 
would  be  advised  to  seU  the  land  in  a  block  and  also  to  sell  the  minerals 
if  they  wanted  to  sell  one  part.  A  wUling  seller  must  not  be  a  person 
forced  to  sell,  but  a  person  acting  as  a  reasonable  business  man.  He  asso- 
ciated himself  with  Mr.  CartmeU  on  the  question  of  tithe  and  fee  farm 
rent  with  regard  to  agricultural  value ;  Mr.  Kingdon  said  that  of  the 
questions  propounded  for  decision  by  Mr.  CartmeU  in  his  opening,  (3)  (4), 
(5),  and  (8),  had  been  agreed,  and  (7)  had  been  abandoned.  Dealing 
with  (6)  by  Section  26  (1)  one  had  to  compare  agricultural  value  with 
assessable  site  value.  A  fixed  charge  was  dealt  with  quite  differently  to  a 
mortgage  throughout  the  Act.  Fixed  charges  came  off  in  total  value  and 
they  included  tithe  and  fee  farm  rent ;  from  total  value  one  made  further 
deductions  to  get  at  assessable  site  value,  and  it  was  unreasonable  to  com- 
pare the  assessable  site  value  which  was  clear  of  all  these  charges  with  an 
agricultural  value  increased  by  the  fixed  charges.  "  Land  "  must  be  inter- 
preted as  a  term  of  law,  and  not  as  a  physical  subject-matter. 

In  this  case  they  had  to  value  a  surface  and  were  not  concerned  with 
the  value  of  the  minerals  ;  there  was  in  the  mineral  sections  no  qualifica- 
tion of  the  way  in  which  the  surface  was  to  be  valued ;  the  sections 
were  kept  in  watertight  compartments,  and  the  only  one  involved  was 
Section  25  (1). 
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They  were   directed  to   value  fee  Bimple  in  possession  in  its  thfin 
physical  condition  free  from  burdens,  &c.,  and  the  land  could  not  be 
valued  as  subject  to    diminished    rights  owing  to    the  owner  of   the 
minerals.     The  fixed   subject-matter  to  be  valued  naturally   comprised 
the  right  not  to  be  let  down,  otherwise  the  owner  had  not  the  normal 
rights  of  a  fee  simple  owner.    The  Commissioners  supported  the  valuation 
made  on  the  assumption  that  any  surrounding  property  belonging  to  the 
same  owner,  the  upper  and  under  surface  and  the  minerals,  were  all  in  the 
market,  and  that  the  surface  had  a  right  of  support  as  an  ordinary  incident 
of  property.    The  particular  piece  of  land  must  be  taken  separately,  but  it 
might  be  assimied  that  the  owner  would  sell  the  surrounding  property,  also 
if  it  would  enhance  the  value  of  that  piece,  though  all  the  property  could 
not  be  treated  as  one  lot.     With  regard  to  Question  (1)  :   What  land  was 
to  be  treated  as  in  the  market  on  April  30,  1909  ;   they  had  to  treat  all 
land  as  being  as  it  was  on  that  date  ;   it  was  not  necessary  to  expropriate 
the  owner  of  this  land,  the  owaier  must  be  regarded  as  the  seller.    The 
only  violation  of  the  existing  circumstances  on  that  date  was  taking  the 
fee  simple  in  possession  free  from  incumbrance,  and  that  was  in  order  to 
get  a  common  measure  or  standard  for  all  land.     There  was  no  analogy 
between  this  Act  and  rating  cases,  in  which  one  was  consi-dering  what  the 
land  woulii  be  worth  to  a  yearly  tenant.    The  cases  of  Hornby  v.  The  Oom- 
missioners  of  Inland  Revenue  (L.  U.  Reports,  vol.  i.,  p.  104),  Glass  v. 
Tlie    Commissioners   of  Inland  Revenue,  Buchanan  and    Clay  v.  The 
CommisHoners  of  Inland  Revenue  (L.  U.  J.,  June,  1914,  p.  39)  were 
argued  on  the  footing  that  the  owner  was  the  vendor.     The  value  in 
Section  25  (1)  was  not  the  value  to  the  owner  as  a  purchaser  but  the 
value  to  him  as  »  vendor.     As  to  Question  (2),  the  Referee  had  to  value 
the  surface  only,  with  the  normal  rights  of  property,  in  the  terms  of 
Section  25,  and  must  give  to  surface  and  to  minerals  the  same  scope.     It 
was  necessary  to  restrict  the  vendor  to  the  person  who  could  sell,  and  Lord 
Eldon  could  not  sell  the  minerals  as  they  were  in  lease.     There  was  no 
reason  to  assume  that  the  surrounding  owners  would  join  in  the  sale. 

Mr.  Cartmell,  in  reply,  said  that  as  regarded  agricultural  value, 
"  land  "  in  the  Act  was  not  a  legal  term,  but  a  physical  subject,  and  one 
had  to  ascertain  the  value  of  the  physical  subject  for  agricultural  purposes. 
On  Question  (1)  he  adopted  the  Commissioners'  argument  in  preference  to 
that  of  the  trustees  on  the  inclusion  of  Lord  Eldon 's  land  and  the  exclu- 
sion of  the  rest,  but  one  must  not  go  into  Lord  Eldon's  private  affairs. 
The  value  under  Section  25  (1)  was  not  the  value  to  the  de  facto  owner 
(Buchanan  v.  The  Commissioners  of  Inland  Revenue  (supra)),  but  was  a 
hypothetical  value.  The  Commissioners'  argument  really  was  that  the 
land  had  a  special  value  because  Lord  Eldon  also  owned  the  next  land. 
On  Question  (2)  the  Commissioners'  general  principle  was  convenient, 
and,  if  his  argument  failed,  he  supported  it. 

The  Referee's  decision,  dated  September  16,  1915,  was  as  follows  :— 
The  decision  on  appeal,  in  respect  of  which  the  annexed  notices  have 
been  given,  is  as  follows  :— 

1.  The  item  No.  1  was  insufficient,  and  ought  to  be  £14,040  instead  of 
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£13,028,  in  which  amount  I  include  the  sum  of  £1,500,  being  the  value  of 
the  potentiality  of  a  portion  of  the  hereditament  for  building  purposes. 
The  value  of  this  potentiality  is  hereinafter  referred  to  as  the  "  building 
value.'' 

2.  The  item  No.  2  was  insufficient  and  ought  to  be  £4,956  instead  of 
£2,485. 

3.  The  item  No.  3  was  excessive  and  ought  to  be  £2,025  instead  of 
£2,056. 

4.  The  item  No.  5  was  excessive  and  ought  to  be  £1,006  instead  of 
£1,026. 

5.  The  item  No.  8  was  insufficient  and  ought  to  be  £100  instead  of 
£82. 

6.  The  item  No.  12  was  insufficient  and  ought  to  be  £4,956  instead  of 
£2,485. 

7.  The  item  No.  16  ought  to  be  £229. 

8.  The  full  site  value  ought  to  be  £9,084  instead  of  £10,543,  the  total 
value  ought  to  be  £10,909  instead  of  £9,846,  the  assessable  site  value 
ought  to  be  £5,724  instead  of  £7,379,  and  the  value  of  the  agricultural 
land  for  agricultural  purposes  should  be  £9,229. 

9.  The  costs  of  the  appeal  must  be  borne  by  the  Commissioners  of 
Inland  Eevenue.  In  coming  to  the  above  decision  I  have  acted  on  the 
following  principles  : — 

(A)  In  my  judgment  it  is  not  impossible  to  value  the  hereditament  the 
subject  of  this  appeal  which  is  surface  land  without  at  the  same 
time  valuing  such  of  the  subjacent  minerals  as  are  being  treated 
as  or  as  part  of  a  separate  parcel  of  land. 

(b)  I  have  proceeded  on  footing  (i.)  that  even  if  (as  has  been  con- 
tended by  the  respondents  to  be  the  fact)  the  person  or  persons 
who  on  April  30,  1909,  had  power  to  sell  the  surface  land,  being 
the  hereditament,  the  subject  of  this  appeal  had  also  power  at  the 
same  date  to  sell  other  surface  land  in  the  immediate  vicinity,  I 
am  not  for  the  purpose  of  ascertaining  the  values  on  the  statutory 
basis  of  the  surface  land  being  the  hereditament  the  subject  of 
this  appeal  to  treat  the  hypothetical  purchaser  thereof  as  on  the 
aforesaid  date  as  having  an  opportunity  of  buying,  or  contracting 
to  buy,  any  such  other  surface  land  except  such,  if  any,  as  was  in 
fact  in  the  market  on  that  date  ;  (ii.)  that  I  am  not  for  the 
purpose  of  ascertaining  the  values  on  the  statutory  basis  of  the 
surface  land,  being  the  hereditament  the  subject  of  this  appeal,  to 
treat  any  other  surface  land  as  being  in  the  market  on  April  30, 
1909,  except  such,  if  any,  as  was  in  fact  in  the  market  on  that 
date.  It  was  not  suggested  before  me  that  there  was  on  the  said 
date  any  other  surface  land  in  fact  in  the  market  which  it  was 
material  for  me  to  consider. 

(c)  I  have  assumed  that  the  owner  of  the  surface  of  the  hereditament, 
the  subject  of  this  appeal,  is  entitled  to  support  from  the  sub- 
jacent and  adjacent  minerals. 
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(D)  I  have  proceeded  on  the  footing  (i.)  that  even  if  (as  has  been 
contended  by  the  respondents  to  be  the  fact)  the  person  or  persons 
who  on  April  30,  1909,  had  power  to  sell  the  surface  land,  being 
the  hereditament  the  subject  of  this  appeal,  had  also  power  at 
the  same  date  to  sell  minerals  underlying  such  surface  land  or 
situate  in  the  immediate  vicinity.  I  am  not,  for  the  purpose  of 
ascertaining  the  values  on  the  statutory  basis  of  the  surface  land, 
being  the  hereditament  the  subject  of  this  appeal,  to  treat  the 
hypothetical  purchaser  thereof  as  on  the  aforesaid  date  as  having 
an  opportunity  of  buying,  or  contracting  to  buj',  any  such  minerals 
except  such,  if  any,  as  were  in  fact  in  the  market  on  that  date  ; 
(ii.)  that  I  am  not,  for  the  purpose  of  ascertaining  the  values  on 
the  statutory  basis  of  the  surface  land,  being  the  hereditament 
the  subject  of  this  appeal,  to  treat  any  minerals  as  being  in  the 
market  on  April  30,  1909,  except  such,  if  any,  as  were  in  fact  in 
the  market  on  that  date.  It  was  not  suggested  before  me  that 
there  were  on  the  said  date  any  minerals  in  fact  in  the  market 
which  it  was  material  for  me  to  consider. 

(E)  I  have,  as  agreed  between  the  parties  before  me,  for  the  purpose 
of  this  case,  regarded  minerals  as  meaning  all  substances  in  the 
earth  apart  from  the  sui-face  soil,  and  treated  them  for  all  prac- 
tical purposes  as  consisting  of  coal  and  fireclay,  sand,  limestone, 
and  other  substance,  if  any,  capable  of  being  turned  to  com- 
mercial use. 

(P)  I  have  assumed  that  the  deduction  for  tithe  should  in  the  case  of 
such  portions  of  the  hereditament  the  subject  of  this  appeal  as 
have  a  building  value  be  a  sum  equivalent  to  25  years"  purchase 
of  the  commuted  value  of  the  tithe  on  such  portions,  and  should 
in  the  case  of  agricultural  land  not  having  a  building  value  be  a 
sum  equivalent  to  28  years'  purchase  (being  the  mimber  of  years' 
purchase  at  which  the  rental  value  of  the  land  has  been  capitalised 
in  arriving  at  the  total  value)  of  the  sum  which  according  to  the 
average  value  in  force  for  the  year  1909  would  have  been  payable 
in  respect  of  such  land. 

(a)  I  have  assumed  that  the  deduction  in  respect  of  expenditure 
in  redemption  of  land  tax  (item  16)  should  be  ascertained  by 
adopting  the  actual  amount  which  was  paid  for  redemption,  and 
in  so  assuming  I  have  proceeded  upon  the  fooling  that  such 
deduction  is  a  permanent  and  stable  deduction  which  will  be  made 
on  each  occasion  on  which  the  site  value  of  the  hereditament,  the 
subject  of  this  appeal,  is  ascertained. 

(H)'  I  have  included  in  my  valuation  the  whole  of  the  soil  of  any 
roads  within  the  hereditament,  the  subject  of  this  appeal,  and  the 
soil  of  any  roads  abutting  on  the  said  hereditament  up  to  the 
middle  of  each  such  abutting  road,  the  area  of  such  roads  or 
portions  of  roads  5,277  acres,  and  the  total  acreage  of  the  said 
hereditament  being  374  acres  0  roods  32  perches. 
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(I)  In  ascertaining  the  value  of  the  hereditament,  the  subject  of  this 
appeal,  for  agricultural  purposes  I  have  deducted  from  the  gross 
value  of  the  said  hereditament  the  capital  value  of  the  tithe  and 
of  the  fee  farm  rent  the  depreciation  due  to  footpaths  or  rights  of 
way  the  building  value  of  such  portion  of  the  said  hereditament 
as  has  a  building  value,'  and  the  value  of  the  land  for  sporting 
purposes  as  distinguished  from  agricultural  purposes. 

I  attach  to  this,  my  award,  a  plan  marked  A,  on  which  the  heredita- 
ment, the  subject  of  this  ap{ftal,  is  shown  by  being  coloured  round  with 
red. 

Each  of  the  other  coloured  hereditaments  on  the  plan  constitutes  a, 
parcel  of  surface  land  in  a  separate  occupation  forming  part  of  the  estate 
of  the  owner  of  the  hereditament,  the  subject  of  this  appeal.  The  surface 
of  the  uncoloured  land  abutting  upon  the  land  coloured  round  with  red  on 
the  plan  belongs  to  one  or  more  owner  or  owners. 

The  minerals  within  the  lands  coloured  on  the  plan,  other  than  the 
Chilton  Grange  Farm  coloured  round  with  brown,  are  the  property  of  the 
owner  of  the  hereditament,  the  subject  of  this  appeal. 

The  coal  and  fii'eclay  (but  no  other  minerals)  with  the  hereditament, 
the  subject  of  this  appeal,  as  well  as  within  other  adjoining  land  belonging 
to  the  owner  of  the  said  hereditament  were  on  April  30,  1909,  comprised 
in  a  mining  lease. 

Per  the  Earl  of  Eldon  :  J.  Austen  Cartmell. 

For  Viscount  Boyne  and  Others  :  E.  M.  Konstam. 

For  the  Commissioners  :  E.  W.  W.  Kingdon,  Assistant  Solicitor  of  Inland 
Revenue. 


Before  Daniel  Watnby,  Esq.,  Referee,  20ih  January,  1915. 

J.  E.  VouLBs  AND  Othebs  V.  Thb  Commibsionees  op  Inland 
Revenue. 

Eeveesion  Duty — Lease  and  Eeveesionaet  Lease— Puechase 
OF  Rbveesion  by  Lessee — Peopoetion  op  Full  Duty  pay- 
able—Finance (1909-10)  Act,  1910,  s.  13  (1)— Revenue  Act, 
1911,  s.  3  (2). 

Mr.  Allen  said  that  the  appeal  was  against  an  assessment  to  reversion 
duty,  purely  on  a  point  of  law.  There  was  no  dispute  as  to  the  facts. 
The  property  in  question  wa.s  let  on  lease  for  28  years  from  September  29, 
1890,  at  £82  per  annum  ;  that  lease  would  ordinarily  terminate  in  1918. 
In  1902  a  reversionary  lease  was  granted  to  the  lessees  for  35  years,  which 
would  terminate  in  1953.  In  1913  the  lease  determined  because  the  lessees 
bought  the  reversion  for  £1,850.  The  question  at  issue  was  concerned 
with  the  Finance  (1909-10)  Act,  1910,  Section  13  (1),  and  the  Revenue 
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Act,  1911,  Section  3  (2),  and  was  whether  the  duty  payable  by  the  appel- 
lants should  be  calculated  on  the  basis  of  the  lease  ordinarily  tei-minatlng 
in  1918  or  in  1953.  The  following  figures  were  agreed :  Total  value  at 
grant  in  1890,  £1,845  ;  at  determination,  £4,150 ;  difference,  £2,305  ; 
full  duty,  £230.  On  the  Commissioners'  contention  the  duty  payable  by 
the  appellants  would  be  £189  124'.  lid.,  on  the  appellants'  contention  it 
would  be  £48.  If  the  appellants'  contention  were  wrong,  it  might  be 
necessary  to  press  for  amending  legislation,  as  such  a  case  involved  great 
hardship.  The  appellants  only  received  £1,850  for  their  interest,  and  yet 
the  Commissioners  claimed  to  tax  them  on  the  basis  of  a  total  value  of 
£4,150.  Virtually  the  grant  of  the  reversionary  lease  before  the  first 
lease  ran  out  was  an  undertaking  to  renew  the  lease,  and,  although  there 
was  in  the  first  lease  no  express  obligation  to  renew,  the  real  effect  of  the 
two  leases  was  that  during  the  currency  of  the  first  lease  an  obligation 
must  be  read  into  it  Reading  the  Revenue  Act,  1911,  Section  3  (2),  with 
the  help  of  the  Interpretation  Act,  1889,  Section  1  (1)  (?>),  which  said  that 
"words  in  the  singular  shall  include  the  plural,"  the  appellants  were 
brought  within  the  terms  of  Section  3  (2)  in  respect  of  both  leases.  Both 
the  leases  w«re  in  the  hands  of  the  same  persons,  and  the  freeholders 
could  not  obtain  full  possession  until  they  ended,  which  would  be  in  1953. 
The  lessor  was  taxed  on  the  benefit  accruing  to  him,  but  no  benefit  could 
accrue  to  him  till  1953.  Both  these  leases  were  granted  hona  fide  before 
the  passing  of  the  Act. 

Mr.  Shaw  said  that  the  whole  point  turned  on  the  meaning  to  attach 
to  Section  3  (2),  and  the  question  was  as  to  the  amount  of  duty  payable  on 
the  determination  of  the  lease  granted  in  1895.  Until  the  first  lease 
detei-mined  the  lessees  had  no  further  interest  in  th-e  land,  they  had  only 
an  interosse  termini.  The  reversionary  lease  could  not  determine  because 
it  never  came  into  operation.  What  was  the  residue  of  "  the  term  for 
"  which  the  lease  was  granted  "  ?  "  The  lease  "  was  the  lease  which  had 
determined,  i.e.,  the  lease  of  1890.  In  the  first  lease  there  was  no  obliga- 
tion to  renew,  such  as  would  extend  its  period  within  Section  41.  In  fact, 
a  payment  of  £325  was  exacted  in  1902  for  the  grant  of  the  reversionary 
lea<!e. 

Mr.  Allen,  in  reply,  said  that  the  lessor  could  put  it  out  of  his  power  to 
regain  possession  in  two  ways,  either  by  granting  a  renewable  lease  or  by 
granting  a  reversionary  lease.  Immediately  after  execution  the  rever- 
sionary lease  could  have  been  assigned.  The  lessors  did  not  get  the  full 
total  value,  and  so  should  not  be  taxed  on  the  full  total  value. 

Awarded:  That  the  assessment  of  £189  12s.  l\d.,  as  given  in  the 
notice  from  the  Commissioners  of  June  27,  1914,  is  correct,  having  regard 
■to  the  provisions  of  the  Finance  (1909-10)  Act,  1910,  and  of  the  Revenue 
Act,  1911. 
For  the  appellants  :  TV.  AHen,  instructed  by  lEUis  Peirs  &  Co. 

For  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before  H.  W.  Bktjton,  Esq.,  Referee,  3rd  Febrn7,ry,  1915. 

W.  H.  C.  Matthews  d.  The  Commissioners  of  Inland  Revenue. 

Inceement  Value  Dutt— Sale  of  Land— "Finance  (1909-10) 
Act,  1910,  ss.  1,  2. 

Mr.  Matthews  said  that  some  twenty  years  ago  he  bought  4  acres  of 
land,  including  the  plot  in  question,  for  about  £100  per  acre.  The  land 
was  then  in  a  bad  state  of  cultiyation,  and  for  a  number  of  years  he  had 
done  his  best  to  improve  it ;  he  had  built  eighteen  cottages  on  part  of  it, 
had  planted  trees,  fenced  and  railed  it.  In  1911  Mr.  Cross  approached 
him  with  a  view  to  purchasing  a  small  plot  on  which  to  build  a  house. 
The  plot  was  2,338  square  yards,  and  he  sold  it  for  £220.  No  house  had 
been  built,  and  it  was  now  an  allotment,  which  was  detrimental  to  the 
rest  of  the  property.    He  wished  the  Referee  to  inspect  the  plot. 

Cross-examined  :  Tfiere  was  a  separate  provisional  valuation  of  this 
piece  of  land.  He  believed  that  he  agreed  with  the  valuer  that  the  value 
of  the  front  plot  should  be  £200  per  acre.  If  it  were  sold  now  it  would 
not  fetch  that  amount.  Mr.  Cross  was  not  under  the  influence  of  drink 
when  he  bought  the  plot.  He  (appellant)  had  an  interview  with  Mr. 
"Wooldridge  on  December  18,  1912  ;  he  did  not  say  to  Wooldridge  that 
Cross  was  imder  the  influence  of  ^  drink  at  the  time  of  the  sale  ;  he  did  not 
know  whether  he  agreed  with  Wooldridge  that  the  price  was  a  fancy 
price.  He  did  not  know  whether  Cross  soon  afterwards  tried  unsucessfully 
to  sell  the  plot  for  £105.  There  were  some  trees,  but  no  buildings,  on  the 
land  he  sold  to  Cross. 

Mr.  Shaw  said  that  the  original  site  value  of  the  land  had  become 
settled  at  £100,  and  could  not  be  questioned.  The  appellant  agreed  that 
the  provisional  valuation  was  fair.  Whether  the  price  paid  was  a  fancy 
one  or  not  was  immaterial.  On  the  occasion  of  the  purchase  for  £220,  the 
Commissioners  had  to  make  a  calculation  to  see  if  duty  was  exigible. 
The  site  value  on  the  occasion  was,  by  Section  2  (2),  £220,  and  the 
increment  value  was  the  excess  over  the  original  site  value  of  £100 — viz., 
£120.  From  that  was  deducted  10  per  cent,  of  the  original  site  value, 
leaving  £110,  on  which  the  duty  was  £22.  There  was  no  dispute  that 
£220  was  paid  by  Cross.  There  was  no  question  as  to  the  actual  value  of 
the  land,  and  no  reason  why  the  Referee  should  view  it.  He  had  asked 
the  appellant  certain  questions  as  to  the  circumstances  of  the  sale,  as,  in 
default  of  some  explanation,  the  Referee  might  think  that  the  figures  of 
the  provisional  valuation  were  wrong, 

A.  M.  Wooldridge,  section  valuer  for  the  Daintree  section  of  North- 
ampton, said  that  he  prepared  the  provisional  valuation,  which  was  served 
on  December  20,  1912.  No  objection  was  made  by  the  appellant.  On 
December  18,  1912,  he  had  an  interview  with  the  appellant,  and  made  a 
note  at  the  time  of  what  took  place.  He  handed  in  the  note  to  the 
Referee. 
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Mr.  Matthews  said  that  it  was  true  that  the  sale  showed  a  profit,  but  it 
was  after  paying  mortgage  interest  and  working  on  the  land  for  twenty- 
years,  and  the  remainder  of  the  laud  was  left  on  his  hands.  He  had  never 
received  the  purchase  money ;  the  mortgagees  would  only  allow  him  to 
sell  on  condition  that  he  handed  the  money  to  them  in  diminution  of  the 
mortgage. 

Awarded :  That  the  assessment  of  increment  value  duty  was  correctly 
made. 

The  appellant  in  person. 

Por  the  respondents :  J.  H.  Shaw,  of  the  Solicitors  Department,  Inland 
Revenue. 


Before  THOMAS  BiNNlE,  Esq.,  Referee,  Wi  May,  1915. 

United  Feeb  Church  op  Scotland  r.  Commissioners  of  Inland 
Revenue. 

Substituted  Site  Value — Transfer  on  Sale  more  than  Twenty 
Years  before  April  30,  1909 — Union  of  two  Dissenting 
Churches — Whether  United  Church  the  same  "Person" 
as  one  of  the  Uniting  Churches — Finance  (1909-10)  Act, 
1910  (10  Edw.  VII.,  c.  8),  s.  2  (3)— Revenue  Act,  1911  (1  Geo.  V., 
c.  2),  s.  2. 

In  1900  the  United  Presbyterian  Church  entered  into  union  with  the 
Free  Church  of  Scotland  under  the  name  of  the  United  Free  Church  of 
Scotland.  At  the  last  meeting  of  the  synod  of  the  United  Presbyterian 
Church  resolutions  were  passed  transferring  the  property  of  that  church  to 
trustees  for  the  United  Church.  Held  (on  the  authority  of  Mailler's 
Trustees  v.  Allan  (1904),  7  P.,  326)  that  the  United  Free  Church  was  the 
same  person  as  the  United  Presbyterian  Church,  and  was  entitled  to  claim 
a  substituted  site  value  in  respect  of  a  transfer  on  sale  to  the  United 
Presbyterian  Church  more  than  twenty  years  before  April  30,  1909. 


This  was  an  appeal  by  the  General  Trustees  of  the  United  Free  Church 
of  Scotland  and  the  surviving  members  of  the  Finance  Committee  of  the 
United  Presbyterian  Church  against  the  refusal  of  the  Commissioners  of 
Inland  Revenue  to  allow  a  substituted  site  value  for  a  property  forming 
2/2B,  Carlton  Place  and  24/2,  Nicholson  Street,  Glasgow,  estimated  by 
reference  to  the  consideration  given  on  a  transfer  on  sale  in  1884  to  the 
members  for  the  time  being  of  the  finance  committee  appointed  by  the 
synod  of  the  United  Presbyterian  Church  and  their  successors  in  office  to 
be  from  time  to  time  appointed  by  the  said  synod  as  trustees  for  behoof  of 
the  said  synod. 
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In  1900  the  United  Preebj'terian  Church  entered  into  union  with  the 
Tree  Church  of  Scotland  under  the  name  of  "The  United  Eree  Church  of 
"  Scotland."  At  the  last  meeting  of  the  synod  (the  supreme  court)  of  the 
United  Presbyterian  Church  resolutions  were  passed  to  the  effect  that,  on 
the  union  being  accomplished,  the  whole  property  belonging  to  the  synod 
or  subject  to  its  control  should  thenceforth  belong  to  or  be  subject  to  the 
control  of  the  supreme  court  of  the  United  Church,  and  that  the  then 
members  of  the  finance  committee  appointed  by  the  synod,  and  the 
surviTors  of  them,  were  to  remain  in  office  until  all  property  of  the  church 
then  vested  in  them  should  be  validly  and  effectually  transferred  to  and 
vested  in  trustees  for  the  United  Church.  It  was  farther  resolved  that 
certain  persons  named  should  be  general  trustees  for  holding  the  property 
,  of  the  United  Presbyterian  Church  from  and  after  October  31,  1900,  and 
it  was  declared  that  they  and  their  successors  in  office  to  be  from  time  to 
time  appointed  by  the  general  assembly  (the  supreme  court)  of  the  United 
Pree  Church  of  Scotland  should  be  the  successors  in  office  of  the  finance 
committee  of  the  United  Presbyterian  Church.  These  resolutions  were  all 
confirmed  at  the  first  general  assembly  of  the  United  Church  after  the 
union. 

Since  the  union  the  execution  of  conveyances  to  the  United  Church  of 
the  various  properties  held  by  the  United  Presbyterian  Church  had  been 
gradually  overtaken,  but  the  property  forming  the  subject  of  this  appeal 
had  not  yet  been  formally  conveyed  to  the  United  Church.  This  special 
point,  however,  was  not  pressed  by  the  appellants. 

In  Free  Church  of  Scotland  v.  Lord  Omrtoun  (7  F.  (H.L.),  1  ;  [1904], 
A.  C,  51,5)  it  was  held  that  as  the  United  Free  Church  had  departed  from 
one  of  the  fundamental  and  distinctive  doctrines  of  the  Free  Church,  the 
Free  Church  had  lost  its  identity  by  entering  into  union  with  the  United 
Presbyterian  Church.  The  question  for  determination  by  the  Referee  was 
whether  the  United  Presbyterian  Church  had  likewise  lost  its  identity  by 
entering  into  miion  with  the  Free  Church. 

The  appellants  maintained  that  in  the  application  of  Section  2  of  the 
Revenue  Act,  1'911,  to  property  held  by  trustees,  the  criterion  was  identity 
of  beneficial  interest  and  not  identity  of  individual  trustees.  The  case 
of  Free  Church  v.  Lord  Overto\in  referred  only  to  the  Free  Church. 
The  United  Presbyterian  Church  was  in  a  different  position.  Its  identity 
with  the  United  Church  had  already  been  judicially  determined  in  the 
case  of  Mailler's  Trustees  v.  Allan  (1904)  (7  F.,  32()),  decided  by  the 
Scottish  Courts  subsequent  to  the  Free  Church  case.  A  legacy  to  a  society 
was  good  notwithstanding  its  amalgamation  with  a  kindred  society  and 
changes  both  of  name  and  organisation.  ("  McLaren  on  Wills  and  Success- 
"  sion,"  vol  i.,'p.  383  ;  Pringle  v.  Marquess  of  Tn-eedale  [1823],  2  S.,  588  ; 
Somerrille  and  others  [1830],  8  S.,  370.) 

For  the  Commissioners  it  was  admitted  for  the  purposes  of  Section  2  of 
the  Revenue  Act,  1911,  that  where  property  was  held  by  trustees  it  was 
the  beneficial  interest  which  determined  the  question  of  identity  ;  but  a 
learned  argument  was  submitted  to  the  effect  that  the  declarations  and 
formula;  of  the  United  Free  Church,  when  compared  with  those  of  the 
United  Presbyterian  Church,  clearly  showed  that  the  former  body  differed 
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from  the  latter  not  only  in  name  but  in  its  distinctive  principles,  that  a 
large  body  of  people  who  had  never  accepted  the  disthictive  tenets  of  the 
United  Presbyterian  Church  were  admitted  to  the  management  and  enjoy- 
ment of  its  property,  that  recognition  was  given  to  Declaratory  Acts  of 
tie  Free  Church  which  formed  no  part  of  the  constitution  of  the  United 
Presbyterian  Church,  and  that  while  the  United  Presbyterian  Church  had 
throughout  the  whole  period  of  its  existence  professed  "the  voluntary 
"  principle,"  it  was  open  to  any  member  of  the  United  Free  Church  to 
maintain  either  the  principle  of  an  established  church  or  voluntaryism 
as  he  chose.  The  United  Free  Church  was  therefore  a  new  body,  a  new 
legal  entity,  a  new  "  person."  The  fact  that,  unlike  the  Free  Church,  the 
United  Presbyterian  Church  went  into  the  union  unanimously  did  not 
afect  the  question.  From  the  judgments  of  the  Lord  Chancellor,  Lord 
Davey,  and  Lord  Eobertson  iu  the  f^-ee  Church  case  it  was  evident 
that  they  considered  the  United  Free  Church  to  be  a  distinct  and  separate 
body  from  either  of  the  churches  which  entered  into  the  union.  Mailler's 
Trustees  v.  Allan  had  no  bearing  on  the  question  in  dispute,  because  the 
property  dealt  with  was  not  church  property  ;  but  the  estate  of  a  testator 
who  had  directed  his  trustees  to  administer  the  estate  as  a  bursary  fund 
for  students  of  the  United  Presbyterian  Church.  The  ratio  of  the  decision 
was  that  as  the  whole  membera  of  the  United  Presbyterian  Church  were 
mow  included  in  the  United  Free  Church,  it  was  not  at  variance  with  the  tes- 
tator's intention  that  the  fimd  should  be  applied  in  assisting  students  going 
forward  for  the  ministrj-  of  the  United  Free  Church.  Some  of  the  dicta 
-of  the  judges  iu  Mailler's  TrusteSs  7.  Allan  were  in  direct  conflict  with 
certain  passages  in  the  judgments  of  the  Lords  in  the  Free  Church  case. 

The  Referee's  award  was  as  follows  : — 

Having  heard  parties'  agents,  and  having  considered   the  arguments 
adduced  and  the  productions  lodged,  I  decide  : — 

First :  That  the  appellants,  the  General  Trustees  of  the  United  Free 
Church  of  Scotland,  are  in  law  the  same  "person"  as  the  members 
of  the  finance  committee  of  the  synod  of  the  United  Presbyterian 
Church  and  their  successors  in  office  as  trustees  for  behoof  of  the 
said  synod,  as  such  United  Presbyterian  Church  existed  prior  to 
1900; 
Second :  That  therefore  the  transfer  on  sale  in  1884  to  the  then 
members  of  the  said  finance  committee  and  their  successors  in 
office  as  trustees  for  the  said  synod  of  the  land  Nob.  2/2b,  Carlton 
Place,  and  24/2,  Nicholson  Street  (Identification  Nos.  Glasgow 
19/530  and  19/608)  was  a  transfer  to  the  person  who  was  the 
owner  of  the  land  at  the  date  when  the  application  for  a  substi- 
tuted site  value  was  made,  being  February  16,  1914,  within  the 
meaning  of  Section  2  (3)  of  the  Finance  (1909-10)  Act,  1910, 
and  Section  2  of  the  Eevenue  Act,  1911 ;  and 
Third  :  That  accordingly  it  is  competent  to  the  appellants  to  apply 
to  the  Commissioners  of  Inland  Eevenue  for  a  substituted  site 
value  estimated  by  reference  to  the  consideration  given  on  the 
said  transfer. 
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I  find  the  appellants  entitled  to  their  expenses  in  this  appeal,  allow 
thorn  to  lodge  an  account  thereof  with  the  auditor  o£  the  Court  of  Session, 
and  remit  the  same  to  the  said  auditor  for  taxation  and  report. 

Note. — As  I  am  informed  that  this  is  more  or  less  a  test  case  I  mny 
state  briefly  the  grounds  upon  which  I  base  may  decision. 

The  appeal  involves  no  question  of  value,  but  only  questions  of  law, 
and  as  a  layman  I  have  felt  great  diffidence  in  deciding  such  questions. 
The  case  has  entailed  a  very  exceptional  amount  of  reference  to  the  reports 
of  decided  cases,  to  resolutions  of  the  synod  of  the  United  Presbyterian 
Church  and  acts  of  the  general  assemblies  of  the  Free  Church  and  the 
United  Free  Church,  and  to  the  constitutions,  standards, 'formulse,  &c.,  of 
all  three  Churches ;  but  my  task  has  been  greatly  lightened  by  the  very 
clear  and  able  way  in  which  the  case  was  put  before  me  by  Mr.  McLean 
for  the  appellants  and  Mr.  Watson  for  the  respondents. 

The  main  point  at  issue  in  the  appeal  is  this  :  The  appellants  afBrm, 
and  the  respondents  deny,  that  the  United  Free  Church  is  in  law  identical 
with  the  United  Presbyterian  Church,  and  that  the  trustees  of  the  United 
Free  Church  are  therefore  entitled  to  claim  the  relief  afforded  by 
Section  2  (3)  of  the  principal  Act  as  amended  by  Section  2  of  the  Kevenae 
Act,  1911.  An  alternative  contention  was  put  forward  by  Mr.  McLean, 
but  I  deal  with  it  later. 

In  arguing  the  case  for  the  respondents,  Mr.  Watson  laid  great  stress 
on  Free  Chwch  of  Sootland  v.  Lord  Overtoun  (1904),  7  F.  (H.L.),  1, 
the  well-known  Free  Church  case.  I  have  therefore  read  with  great  care 
the  judgments  given  by  the  noble  and  learned  Lords  in  deciding  that  case, 
and  these  certainly  do  appear  to  support  the  arguments  advanced  for  the 
Crown  in  this  appeal.  Had  the  F^-ee  Chprch  case  been  the  latest  decision, 
I  think  that  the  judgments  pronounced  in  it,  when  read  in  conjunction 
with  the  differences  between  the  constitution,  standards,  and  formnlie  of 
the  United  Free  Church,  and  those  of  the  United  Presbyterian  Church, 
would  probably  have  led  me  to  decide  this  appeal  in  favour  of  the 
respondents. 

Mr.  McLean,  however,  referred  me  to  the  case  in  the  Court  of  Session 
of  MaiUei-'s  Trustees  v.  Allan  (1901),  7  F.,  32G,  a  case  not.  only  decided 
after  the  Free  Church  case,  but  of  which  consideration  was  purposely 
delayed  by  the  Court  of  Session  until  the  House  of  Lords'  decision  in  that 
case  was  made  known.  The  judgments  pronounced  by  the  learned  Judges 
of  the  Second  Division  in  MaiUei-'s  case,  and  more  especially  by  Lord 
Young  and  Lord  Trayner,  seem  to  me  to  settle  the  point  at  issue  in  the 
present  appeal.  The  Lord  Justice-Clerk  (Kingsburgh),  at  p.  332,  says  : 
"  But  the  United  Presbyterians  have  not  by  taking  others  into  union  with 

"  them  and  varying  their  name  given  up  any  of  their  principles " 

Lord  Young,  at  p.  33+,  says  :  "  I  am  therefore  of  opinion  that  the  position 
"  of  the  United  Presbyterian  Church  now  "  (he  was  speaking  in  1904) 
"  does  not  in  any  material  respect  differ  from  its  position  at  and  prior  to 
"  the  testator's  death  in  1869.  It  is  the  same  Church  in  all  respects, 
"  though  increased  in  size  as  it  probably  is  .  .  .  "  Lord  Trayner,  at 
page  335,  is  equally  emphatic  :  "  In  the  case  we  are  dealing  with,  the 
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"  trust  estate  never  was  the  property  of  the  Free  Church,  and  never  was 
"  the  property  of  the  United  Presbyterian  Church.  Even  if  it  had  been 
"  the  property  of  the  United  Presbyterian  Church,  I  should  still  have  been 
"  of  the  opinion  of  which  I  am  now,  that  the  judgment  of  the  House  of 
' '  Lords  did  not  affect  that,  because  there  has  been  no  change  whatever  on 
"  the  United  Presbyterian  Church  except  the  addition  to  it  of  a  great 
"  many  people  who  have  left  the  Free  Church  and  joined  it."  In  view  of 
these  clear  and  unambiguous  dicta,  which  of  course  are  binding  on  me,  I 
cannot  but  decide  this  appeal  in  favour  of  the  appellants,  with  expenses. 

Mr.  McLean  put  forward,  as  an  alternative  contention  for  the  appel- 
lants, that  as  the  title  of  the  Carlton  Place  and  Nicholson  Street  subjects 
is  admittedly  still  vested  in  the  surviving  membeis  of  the  finance  com- 
mittee of  the  United  Presbyterian  Church  under  the  disposition  of  1884 
(though  now  holding  as  trustees  for  the  United  Free  Church),  these  sur- 
viving members  of  the  finance  committee  are  entitled  under  Section  2  of 
the  Revenue  Act,  1911,  to  claim  a  substituted  site  value  based  on  the  con- 
sideration given  in  1884.  I  doubt  the  soundness  of  this  contention,  as  the 
point  at  Issue  in  this  appeal  seems  to  me  to  be  one  of  identity  of  trust 
rather  than  identity  of  trustees  ;  but  fortunately  I  do  not  need  to  decide 
this  point,  as  I  have  already  decided  the  appeal  in  Mr.  McLean's  favour 
on  other  grounds. 

At  the  debate  I  offered  to  put  my  award  in  the  form  of  a  stated  case  if 
either  of  the  parties  so  desired,  but  Mr.  McLean  and  Mr.  Watson  both 
said  they  thought  this  unnecessary.  It  is  only  when  stating  a  case  that  a 
referee  is  allowed  to  employ  a  solicitor  to  aid  him,  so  that  in  preparing 
my  decision  on  this  appeal,  which  deals  with  nothing  but  points  of  law, 
I  have  had  to  do  the  best  I  could  without  legal  assistance. 

For  the  appellants  :  Eobson  &  McLean,  W.S.,  Edinburgh. 

For  the  Commissioners  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Befori:  J.  D.  Wallis,  Esq.,  Seferee,  \Wi  May,  1015. 

Catterall  and  Swabbrick's  Bbeweey,  Limited,  v.  The 
commissionbbs  op  inland  revenue. 

Peovisionai  Valuation— Licensed  Pbemises— Appeal— Appli- 
cations FOB  PAETICULABS  OP  TEADB— FINANCE  (1909-10)  ACT, 

1910,   s.   26   (2)— Land   Values   (Repbeence)  '  Rules,   1910, 
B.  7  (2). 

This  was  an  application  by  the  Commissioners  to  the  Referee  that  the 
appellants  should  be  ordered,  pending  the  hearing  of  certain  appeals 
brought  by  them  against  the  provisional  valuations  of  ten  licensed  houses 
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belonging  to  them,  to  furnish  particulars  of  the  trade  done  at  the  respective 
houses.  The  appellants  opposed  the  application.  The  Referee  decided 
that  certain  particulars  should  be  given.  The  facts  appear  suflScieutly 
from  the  following  : — 

Awarded :  These  appeals  are  appeals  against  total  and  site  values  on 
provisional  valuations  of  ten  licensed  houses  in  Blackpool,  belonging  to 
the  appellants,  and  occupied  by  tied  tenants  or  managers.  The  Commis- 
sioners made  an  application  under  Rule  7  (2)  of  the  Land  Values  (Refer- 
ence) Rules,  1910,  for  an  order  or  direction  that  the  appellants  shall  furnish 
particulars  of  the  trade  for  the  years  1909  and  1910  at  each  of  the  licensed 
houses  referred  to  in  the  notices  of  appeal,  as  follows  :  Number  of  barrels 
of  beer  supplied  (less  waste  and  returns) ;  total  net  cash  paid  for  same  ; 
dozens  of  bottled  beer  and  stout  (pints  and  half-pints  separately)  ;  number 
of  gallons  of  wines  and  spirits  (bulk  and  bottled).  The  appellants  con- 
tended that  the  particulars  applied  for  are  not  relevant  or  necessary,  and 
that  such  particulars  cannot  properly  be  required  for  the  purpose  of  the 
valuation  of  the  land,  under  Section  26  (2)  of  the  Finance  (1909-10)  Act, 
1910,  or  under  Rule  7  (2)  of  the  Land  Values  (Reference)  Rules,  1910. 

The  decision  on  the  application  is  as  follows  : — 

(1)  That  particulars  as  to  the  quantity  and  quality  of  the  trade  are 
relevaiit,  and  may  properly  be  required  by  the  Referee  for  the 
purpose  of  the  determination  of  the  appeals  ; 

(2)  That  particulars  of  net  cash  prices  at  which  beer  is  invoiced  to 
the  managers,  or  sold  to  the  tied  tenants  by  the  appellants,  cannot 
properly  be  required  ; 

(3)  That  the  particulars  asked  for  by  the  Commissioners  (except  as 
to  net  cash  prices)  be  furnished  by  the  appellants  in  respect  of 
each  of  the  licensed  houses  referred  to  in  the  notices  of  appeal ; 

(4)  The  costs  of  this  application  to  be  costs  in  the  appeals. 

For  the  appellants  :  E.  Acton,  instructed  by  W.  J.  Reid. 

For  the  respondents  :   F.  W.  W.  Kingdon,  Assistant  Solicitor  of  Inland 
Revenue. 


Before  HOWARD  Mabtin,  Esq.,  Referee,  ISt/i  May,  1915. 

P.  Ferguson  i.  The  Commissioners  op  I^-LA^•D  Revenue. 

Undeveloped  Land  Duty— Land  Developed  by  Erection  op 
Beickwoeks— Value  foe  Agricultural  Purposes— Finance 
(1909-10)  Act,  1910,  ss.  16  (2),  17  (2). 

Mr.  Allen  said  that  the  appeal  was  against  assessments  to  undeveloped 
land  duty  for  the  four  years  1910-U  on  three  hereditaments  at  Enfield 
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adjoining  a  large  brickfield.  The  areas  of  the  hereditameints  were  r 
No.  -6,360,  23  acres  2  roods  10  poles ;  No.  12,801,  16  acres  1  rood  i  poles  ; 
No.  12,802,  3  acres  2  roods  86  poles,  and  they  all  adjoined  No.  6,811, 
on  which  the  brickworks  were  «rected.  The  figmres  of  the  provisional 
valuations  were  as  follows  :  No.  ■6,811,  total  value  (agreed)  £19,835, 
full  site  and  assessable  site  values  (agiieed)  £9,835.  lie  called  attention 
to  those  figures,  because,  in  face  of  them,  it  could  hardly  be  argued  that 
A«  works.-were  valueless  or  derelict.  No.  6,360,  all  values  except  agri- 
cultural £8,350,  agricultural  value  £2,375  ;  No.  12,801,  all  values  except 
agricultural  £4,475,  agi-icultural  value  £1,625  ;  No.  12,802,  all  values 
except  agricultural  £1,120,  agricultural  valae  £375. 

His  first  point  was  that  the  land  was  developed  within  the  meaning  of 
Section  16  (2).  There  was  a  double  exemption  in  the  section  ;  land  might 
be  developed  by  th«  erection  of  buildings,  or  it  might  be  developed  by 
being  used  for  a  business,  trade,  or  industiy.  Each  case  must  turn  on  the 
particular  facts,  and  this  was  more  a  question  of  fact  than  of  law.  This 
land  was  the  minimum  area  which  it  would  pay  to  buy  in  order  to  recover 
the  expenditure  of  £36,000,  which  had  been  made  in  erecting  the  brick- 
works, and  the  whole  area  was  reasonably  required  for  the  purpose  of  the- 
brickworks.  The  whole  must  be  regarded  as  one  commercial  proposition. 
Temporary  letting  did  not  bring  the  land  within  the  categoiy  of  un- 
developed land.  Its  substantial  user  was  its  user  as  a  reserve  of  brick 
earth  for  the  works. 

His  second  point  was  that  the  agricultural  value  of  the  hereditaments- 
was  too  low.  As  to  No.  6,360,  the  agricultural  value  was  put  at  £2,375, 
i.e.,  ^lOO  per  acre.  The  Commissioners  seemed  to  have  taken  20  years' 
purchase  of  the  actual  rent  received  as  the  value.  The  tenant  paid  £5  an 
acre  and  all  rates  and  taxes,  and  25  years'  purchase  ought  to  be  taken.  In 
addition  to  the  value  of  the  land,  there  was  a  large  number  of  fruit  trees- 
and  market  garden  produce.  A  careful  valuation  had  been  made  of  these 
items  for  each  year,  and  came  to  more  than  £100  an  acre.  This  would 
make  the  agricultural  value  £2,945,  plus  £2,375,  equals  £5,320  ;  and  the 
assessable  site  value  being  £8,250,  the  taxable  value  left  would  be  £2,930. 
A  similar  calculation  as  to  No.  12,802  would  give  agricultural  value  £840, 
taxable  -value  £280.  With  regard  to  No.  12,801,  he  claimed  £12  an  acre 
for  tenant-right ;  this  plot  was  not  market  garden  land.  This  would  give 
agricultural  value  £1,825,  taxable  value  £2,650.  He  could  not  raise  the 
question  -of  total  or  site  value  on  an  appeal  again^  an  assessment,  but  he 
could  raise  the  question  of  agricultural  value. 

Evidence  as  to  the  history  of,  and  the  expenditure  on,  the  brickworks 
was  given  by  P.  Ferguson,  C.  W.  Galliers,  and  F.  W.  Hodson,  and  as  to 
the  agricultural  value  of  the  land  by  S.  Lowe  (the  tenant  of  two  of  the 
plots)  and  J.  B.  Slade. 

Mr.  Shaw  said  that  the  subject  of  the  appeal  was  agricultural,  and  had 
never  been  used  for  brickworks.  Up  to  the  time  of  service  of  an  amended 
notice  of  appeal  the  sole  question  had  been  whether  Section  16  (2)  applied, 
and  so  far  from  the  question  of  agricultural  value  being  raised,  that  value 
was  not  objected  to  by  Ferguson.  Either  the  appellant  said  that  the  land 
was  developed  by  the  erection  of  the  works,  or  that  it  was  being  used.     On 
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the  second  point  lie  thought  that  Bralte  v.  The  CommisHonera  of  Inland 
Revenue  was  concluBive.  This  land  was  not  used  for  the  purpose  of  the 
brickfield,  even  assuming  that  brick-making  had  been  in  full  force  during 
the  years  of  the  assessments.  It  was  land  held  in  resei-ve,  and  its  use  was 
agricultural.  The  answer  to  the  other  point  was  that  the  erection  of  a 
building  on  another  piece  of  land  could  not  develop  land  used  for  an 
entirely  different  purpose.  It  was  by  no  means  certain  that  the  land  would 
ever  be  used  for  brick-making  ;  it  might  be  used  for  building  purposes. 
He  referred  to  Leeds  Fireclay  Compony  v.  The  Commissioners  of  Inland 
Revenue,  and  Great  Southern  Cemetery,  SjC.,  Company  v.  Tlie  Commis- 
sioners of  Inland  Revenue.  If  the  appellant  was  right,  the  person  who 
expended  money  on  buildings  might  be  developing  land  which  did  not 
belong  to  him,  Ijut  which  he  might  acquire  later.  In  this  case  the  tenants 
could  not  be  disturbed,  the  appellant  had  not  the  power  to  work  the 
minerals.  He  was  content  to  leave  the  question  of  the  agricultural  value 
to  the  Referee ;  he  did  not  dispute  the  appellant's  contention  as  to  the 
law. 

Awarded  (Plot  6,360):  This  appeal  is  against  the  assessment  to 
undeveloped  land  duty  of  a  piece  of  land,  No.  6,360,  at  present  used  as 
nursery  ground. 

Fourteen  objections  were  stated  as  the  grounds  of  the  appeal,  of  which 
the  following  are  the  most  important : — 

(A)  That  the  land  is  developed  by  existing  buildings  within  the 
meaning  of  Section  16  (2). 

(b)  That  it  is  otherwise  used  tona  fide  for  a  trade,  business, 
or  industry  other  than  agriculture  within  the  meaning  of 
Section  16  (2). 

(c)  That  if  the  land  is  rightly  subject  to  assessment  to  undeveloped 
land  duty,  the  amount  of  the  assessment  is  excessive,  because 
the  deduction  of  the  value  of  the  land  for  agricultural  purposes 
made  under  Section  1 7  (2)  is  insufficient. 

The  following  facts  were  proved  at  the  hearing  of  the  appeal : — 
The  appellant  was  the  receiver  appointed  by  the  mortgagees  of  one 
Hills,  who  purchased  at  different  dates  between  the  beginning  of  1896  and 
the  end  of  1899  about  93  acres  of  land,  including  the  subject  of  this 
appeal,  for  the  purpose  of  establishing  brickworks,  and  erected  buildings 
for  that  purpose — which  cost  about  £36,000 — on  a  part  of  the  land 
No.  6,811,  about  49  acres  in  area,  and  let  the  remainder  on  agreements  for 
short  terms  in  three  plots,  viz..  No.  12,801,  about  16  acres  1  rood  4  poles 
in  area,  as  arable  land,  and  No.  12,802,  about  3  acres  2  roods  34  poles  in 
area,  and  No.  6,360,  about  23  acres  2  roods  10  poles  in  area,  as  nursery 
gardens. 

The  manufacture  of  bricks  was  carried  on  in  the  buildings  and  on  the 
land  No.  6,811  until  1911,  when  Hills  failed,  and  since  then  money  has 
been  spent  in  gradually  improving  and  renovating  the  plant  and  buildings, 
and  negotiations  which  were  now  in  abeyance  were  carried  on  for  the  sale 
or  letting  of  the  works. 
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The  brick  earth  in  about  5  acres  of  No.  6,811  is  still  unworked,  and 
would  be  sufficient  for  the  purpose  of  carrying  on  the  works  for  five  years, 
but,  in  order  to  obtain  a  proper  return  for  the  capital  expended  on  the 
buildings,  it  would  be  necessary  to  continue  working  the  brickfield  for 
thirty  years,  and  therefore  the  brick  earth  contained  in  Nos.  12,801,  12,802, 
and  6,360  is  necessary  as  a  reserve  of  brick  eaith  for  the  successful  working 
of  the  undertaking. 

As  regards  the  deduction  made  under  Section  17  (2)  in  respect  of  the 
value  of  the  land  for  agricultural  purposes,  it  was  submitted  that  the 
disti-ict  valuer's  assessment  did  not  include  in  that  value  the  value  of  the 
tenant's  interest  or  crops  growing  upon  the  land.  The  decision  on  the 
appeal  is  as  follows  : — 

That  the  land  No.  6,360  is  not  developed  by  the  erecAion  of  buildings 
within  the  meaning  of  the  Act ; 

That  it  is  not  otherwise  used  iona  fide  for  any  business,  trade,  or 
industry  other  than  agriculture,  within  the  meaning  of  the  Act ; 
and 

That  it  is  therefore  subject  to  assessment  to  undeveloped  land  duty  ; 
but  that  the  assessment  is  excessive,  and  ought  to  be  reduced  to 
£2,930. 

The  awards  in  respect  of  plots  12,801  and  12,802  were  in  similar  terms, 
the  assessments  being  reduced,  in  the  former  to  £2,650,  and  in  the  latter 
to  £280. 

Tor  the  appellant :  William  Allen,  instructed  by  Hammond  &  Richards. 
Tor  the  respondents  :  J.  H.  Shaw,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Before  John  Watheeston,  Esq.,  Referee,  5tli  June,  1915. 

Mes.  Scotlakd's  Trustees  v.  The  Commissioneks  of  Inland 
Revenue. 

Increment  Value  Duty— Ten  pee  Cent.  Deduction— Okiginal 
Site  Value — Whether  Assessable  Site  Value  or  Full 
Site  Value— Finance  (1909-10)  Act,  1910  (10  Edw.  VII.,  c.  8), 
s.  3  (5). 

The  original  site  value  of  land  in  Section  3  (5)  of  the  Finance  (1909- 
10)  Act,  1910,  is  the  original  assessable  site  value  and  not  the  original  full 
■site  value. 

By  disposition  dated  March  20,  1914,  the  trustees  of  Mrs.  Jane  Taylor 
or  Scotland  sold  and  conveyed  one-half  pro  indiciso  of  certain  subjects  in 
Lothian  Street,  Edinburgh,  to  H.M.  Office  of  Works  at  a  price  of  £425. 
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The  original  assessable  site  value  of  the  whole  property  had  become  fixed 
at  miims  £124,  while  the  "  occasion  "  site  value  was  determined  at  £168, 
revealing  an  increment  value  of  £292.  In  arriving  at  the  increment  value 
duty  payable  on  the  occasion,  the  Commissioners  of  Inland  Revenue  pro- 
ceeded as  follows : — 

& 

Increment  value      •      £292 

Deduct  10  per  cent  of  original  site  value  in  tei-ms  of 

Section  3  (5)  of  Finance  <1909-10)  Act,  1910         ...         Nil 
Increment  value  as  reduced  for  purpose  of  collection 

of  duty 


292 


One-fifth  vnhereof  (£1  for  every  complete  £5) 58 

Proportion  payable  by  transferors  in  i-espect  of  one-half 

_fi?'o  m(iw-»so  of  property        29 

An  assessment  to  the  above  sum  of  £29  of  increment  value  duty  having 
been  made  upon  the  trustees,  they  appealed  on  the  ground  that  the  Com- 
missionei's,  in  arriving  at  the  increment  value  on  which  duty  fell  to  be 
calculated,  had  failed  to  make  an  allowance  of  an  amount  equal  to  10  per 
cent,  of  the  original  site  value  in  terms  of  Section  3  (5)  of  the  Finance 
(1909-10)  Act,  1910.  They  maintained  that  they  were  entitled  under  that 
subsection  to  an  allowance  of  10  per  cent,  of  the  original  full  site  value, 
which  had  been  determined  at  £232.  Their  claim  was,  therefore,  to 
deduct  £23  from  the  increment  value  of  £292. 

The  Eeferee  heard  parties  on  March  11,  1915. 

It  was  contended  for  the  appellants  that  the  expression  '■  original  site 
"  value,"  in  Section  3  (5)  of  the  Finance  (1909-10)  Act,  1910,  meant 
original  full  site  value.  The  original  assessable  site  value  being  a  minus 
quantity,  the  deduction  of  10  per  cent,  of  the  original  assessable  site  value 
would  increase  and  not  diminish  the  increment  value,  and,  therefore,  the 
expression  "original  site  value,"  in  Section  3  (5),  could  not  mean  original 
assessable  site  value.  The  only  otter  site  value  was  full  site  value,  which 
was  always  a  positive  quantity.  The  appellants  founded  on  certain  obser- 
vations of  Lord  Moulton,  in  Herhert's  Tnistees  v.  Inland  Rei/eniie,  1913, 
S.  C.  (H.L.),  34,  at  p.  56  ;  [1913]  A.  C,  326,  at  p.  362,  as  authority  for 
their  contention. 

It  was  maintained  for  the  Commissioners  that  "  original  site  value,''  in 
Section  3  (5),  meant  original  assessable  site  value,  though,  that  figure 
being  a  minus  quantity  in  the  present  case,  they  were  prepai-ed  to  state 
the  deduction  at  nil.  In  any  event  what  the  appellants  claimed  was  not 
merely  that  the  Commissioners  were  wrong  in  their  interpretation  of 
Section  3  (5),  but  that  the  Referee  should  decide  affinnatively  that  the 
expression  "  original  site  value  "  meant  "  original  full  site  value."  This 
was  not  warranted  by  the  terms  of  the  statute.  "  Full  site  value  "  was 
the  subject  of  express  definition  in  Section  25  (2)  of  the  Act,  and  if  the 
Legislature  had  meant  "  original  site  value  "  in  Section  S  (5)  to  mean 
"  original  full  site  value,"  it  would  have  said  so.  Section  3  (5)  provided 
not  only  fur  deduction  of  the  10  per  cent,  on  the  fii-st  "  occasion,"  but  also- 
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on  subsequent  occasions.  In  the  case  of  subsequent  occasions  the  deduc- 
tion to  be  allowed  was  of  "  a?i  amount  equal  to  10  per  cent,  of  the  site 
"  value  on  the  last  preceding  occasion."  Such  a  site  value  was  not  full 
site  value,  and  might  well  be  a  minus  quantity.  The  appelknts'  conten- 
tion, therefore,  would  result  in  a  different  rule  being  applied  to  the  flrat 
occasion  from  that  applied  to  subsequent  occasions.  The  expression 
"  original  site  value "  was  used  in  Sections  2  (1)  and  27  (1)  of  the 
statute.  In  both  these  sections  it  meant  "  original  assessable  site  value  "  as 
defined  in,  Section  25  (4).  No  valid  reason  had  been  advanced  for  placing 
a  different  interpretation  on  the  same  expression  in  Section  3  (5).  Lord 
Moulton's  observations  in  Seriei-t's  Trustees  were  merely  obiter,  and  his. 
view  was  not  accepted  by  the  other  judges  in  the  appeal. 

The  Referee  decided  that  the  10  per  cent,  deduction  was  10  per  cent, 
of  the  original  assessable  site  value,  and  not  of  the  original  full  site  value 
as  claimed  by  the  appellants.  The  Commissioners  were  found  entitled  to 
their  expenses. 

For  the  appellants  :  Bruce  &  Kerr,  W.S.,  Edinburgh. 

For  the  Commissioners  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Kevenue, 


Before  J.  M.  Clase,  Esq.,  Referee,  26th  October,  1915. 

JoiCET  i:  The  Commissiohees  of  Inland  Revenue. 

Jeovisional  V^aluation  —  Sale  — Ince:5Mbnt  Valtje  Duty  — 
Aggeegation  op  two  Units  of  Valuation  for  puepose  op 
ASSESSING  Duty- Finance  (1909-10)  Act,  1910,  ss.  7,  29  (1). 

Mr.  Allen  said  that  the  appeal  was  against  the  assessment  of  incre- 
ment value  duty  on  two  units,  numbered  2,797  (2)  and  3,506  (3).  The 
assessment  was  served  on  September  9,  1914,  and  purported  to  show  a  net 
duty  payable  of  £607.  He  should  submit  that  the  larger  unit,  2,797,  was 
agricultural  land,  and  had  no  higher  value  than  its  agricultural  value, 
and  that  its  site  value  in  1909,  and  at  the  date  of  sale,  was  the  same. 

On  December  i,  1911,  the  Commissioners  served  what  purported  to  be 
a  provisional  valuation  of  2,797,  showing  gross  value  £6,120,  total  value 
£6,005,  full  site  value  £4,680,  assessable  site  value  £4,565,  agricultural 
value  £3,118. 

On  September  17,  1912,  an  amended  valuation  was  served,  showing 
gross  value  £3,262,  total  and  agricultural  values  £3,147,  full  site  value 
£1,822,  assessable  site  value  £1,707.  The  other  unit,  3,506,  had  a  build- 
ing value,  and  the  valuation  showed  all  values  as  £1,775. 

On  July  11,  1913,  parts  of  these  two  units,  now  numbered  2,797  (2)  and 
3,506  (3),  were  sold  to  the  South  Moor  Colliery  Company  for  £6,750,  and 
the  valuation  department  assessed  the  site  value  on  the  occasion  at  £5,330. 
They  also  apportioned  the  original  site  values  on  the  parts  sold  as  follows  : 
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2,797  (2),  £731  ;  3,506  (3),  £1,355  1*.  lOd. ;  and  demanded  duty  on  the 
difference  between  the  site  value  on  the  occasion  and  the  apportioned 
original  site  value  plus  the  10  per  cent,  allowance.  His  first  point  was 
that  2,797  and  3,506  being  separate  units  of  valuation,  duty  should  have 
been  separately  calculated  and  assessed  on  each,  instead  of  having  been 
found  as  one  lump  sum.  The  Commissioners  maintained  that  they  had  a 
right  to  assess  the  two  units  together  under  Section  29  (1).  "  Such  pieces 
"of  land "  in  that  section  must  refer  either  to  the  land  which  was  subject 
to  undeveloped  land  duty,  which  was  mentioned  in  Section  28,  or  to  the 
words  in  Section  26  "  each  piece  of  land  which  is  under  separate  occupa- 
"  tion,  &c."  If  it  were  the  latter,  the  Commissioners  had  power,  if  a  unit 
in  one  occupation  had  been  split  up  between  the  date  of  valuation  and  the 
date  of  sale,  to  aggregate  the  prices  at  the  date  of  sale  and  compare  them 
with  the  similar  valuation  in  1909,  but  they  had  no  power  to  aggregate 
original  units  of  valuation  for  the  purpose  of  assessing  duty.  This  was 
important  in  view  of  Section  7,  as  othei-wise  the  Commissioners  might 
aggregate  building  land  with  agricultural  land.  Secondly,  he  submitted 
that  2,797  was  agricultural  land  and  had  no  higher  value.  The  case  fell 
within  Lumsden  v.  The  Commissioners  of  Inland  Beventte.  Both  units 
were  sold  for  more  than  they  were  worth,  the  values  at  both  dates  were 
the  same,  and  under  Section  7  no  duty  was  payable.  If  agricultural  land 
was  sold  for  something  which  was  not  value  it  was  exempt  from  duty 
under  that  section. 

His  third  point  was  that  no  provisional  valuation  had  been  made  in 
accordance  with  the  Act,  and  therefore  there  was  no  datum  line  from 
which  to  calculate  increment  value  duty.  The  valuation  was  served  before 
Smyth  V.  Tlie  Commissioners  of  Inland  Revenue  was  decided,  and  pre- 
sumably the  Commissioners  followed  their  ordinary  practice  in  this  case, 
and  did  not  include  the  tenant's  interest,  or  deduct  the  value  of  the  grass. 
Unless  the  Commissioners  had  found  the  values  set  out  in  Section  25,  they 
had  not  carried  out  their  duties  under  Section  26,  and  their  document  was 
not  a  provisional  valuation  within  the  Act,  and  should  not  be  deemed  one 
simply  because  the  owner  did  not  object  to  it. 

He  admitted  that  £1,440  was  a  correct  deduction  for  buildings,  trees, 
&c.,  in  the  original  valuation,  but  he  did  not  admit  that  the  deduction  on 
the  occasion  was  correct.  If  the  grass  was  included,  the  deduction  should 
be  £1,545  instead  of  £1,420. 

H.  T.  Pearson  said  that  in  his  opinion  plot  2,797  had  no  value  higher 
than  its  agricultural  value.  He  estimated  the  total  deductions  on  the' 
occasion  at  £1,545  l").s-.  and  the  values  at  total  value  £2,582  2.1.  id.  ;  full 
site  value,  £1,176  7.s\  id.  ;  assessable  site  value,  £1,036  7.?.  id. 

Mr.  Kinijdon  said  that  the  land  was  purchased  so  as  to  detach  the 
right  of  support,  so  that  the  colliery  company  might  work  the  coal  without 
fear  of  an  injunction  or  claims  for  damage.  The  words  "  such  pieces  of 
"land"  in  Section  29  (1)  could  not  refer  to  Section  28,  they  referred  t& 
the  pieces  of  land  which  the  Commissioners  had  originally  separately 
valued.  He  asked  the  Referee  to  find  as  a  fact  that  the  agricultural  value 
of  each  part  was  less  than  the  actual  price  and  value  of  each  part  at  the 
date  of  transfer,  and  he  askel  the  Referee  to  lind  the  separate  values  of 


449 

each  part.  Section  29  (1)  must  be  given  ita  literal  signification,  unless 
other  provisions  in  the  Act  made  the  literal  meaning  imposssible.  The 
Commisaioneis,  in  arriving  at  the  duty,  were  not  bound  down  to  the  par- 
ticular unit  which  was  originally  separately  valued.  The  value  of  two 
units  in  one  ownership  might  be  greater  than  the  sum  of  the  values  of 
each  unit  in  separate  ownerships.  If  the  appellant  were  right,  apportion- 
ment of  the  consideration  would  be  also  necessary  in  the  case  of  property 
passing  on  death,  but  under  Section  32  there  was  no  power  to  apportion 
in  such  a  case. 

With  regard  to  the  second  point,  the  agreed  agricultural  value  of  2,797, 
118  acres  2  roods  19  poles  in  all,  was  £.B,147  ;  50  acres  of  that  were  sold, 
and  on  those  50  acres  were  the  farm  buildings  ;  the  question  was,  having 
regard  to  the  agreed  figure  for  the  total,  what  ought  to  be  allocated  to  the 
6  8  acres  not  sold.  Price  was  prima  faoie  but  not  necessarily  the  market 
value  ;  it  was  very  strong  evidence  of  market  value.  The  value  was 
ohtained  in  this  case  under  the  conditions  of  Section  25,  and  it  was 
ridiculous  to  suggest  that  a  shrewd  commercial  firm  gave  an  absurd  price. 
The  price  was  very  largely  in  excess  of  the  agreed  agricultural  value, 
which  showed  that  the  land  in  fact  had  a  value  for  the  purpose  of  severing 
the  right  of  support,  or  failing  that,  it  had  a  building  value. 

If  the  appellant  was  right  in  his  third  point,  then  a  mistake  in  law  had 
an  effect  under  this  Act  which  it  had  not  under  English  law.  The  figures 
were  accepted  by  the  appellant,  and  he  could  not  now  go  behind  them. 

The  price  paid  was  substantially  the  market  value,  and  in  considering 
Section  7  it  was  only  necessaiy  for  the  Crown  to  establish  that  the  market 
value  exceeded  the  agricultural  value  by  even  such  a  small  sum  as  &1. 

W.  Townend  said  that  colliery  companies  often  paid  higher  sums  than 
the  agricultural  value  for  the  surface  over  their  minerals ;  double  the 
agricultural  value  seemed  to  be  the  measure  of  value  to  a  colliery. 

This  land  might  be  valuable  either  for  getting  rid  of  the  right  of 
support  or  for  building.  He  was  sure  that  to  the  colliery  the  land  was 
worth  the  amount  paid. 

Cross-examined  :  Before  the  case  of  Smyth  v.  Commisnoners  he  did 
not  deduct  the  value  of  the  grass. 

Mr.  Allen,  in  reply,  said  that  there  was  no  evidence  that  the  land  was 
bought  for  the  purpose  of  getting  minerals ;  it  was  still  being  used  as 
agricultural  land,  and  there  was  no  commercial  value  in  the  land  other 
than  its  agricultural  value.    He  asked  the  Keferee  to  find — 

(1)  That  the  Commissioners  were  not  entitled  to  lump  the  two  units 
together. 

(2)  That  they  should  have  apportioned  the  purchase  money. 

(3)  That  the  document  purporting  to  be  a  provisional  valuation  was 
not  a  provisional  valuation. 

(4)  That  the  land  had  no  higher  value  than  its  agricultural  value. 

(5)  That  the   deductions   allowed  by  the  Commissioners  were  in- 

sufficient. 
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Awarded : — 


(1)  That  the  heTeditamelits  Ifos.  2,797  (2)  and  3,506  (3)  are  con-ectly 
calculated  in  one  aum  for  the  purpose  of  ascertainmg  the  incre- 
ment value  duty. 

(2)  That  the  total  purchase  money  should  not  have  been  apportioned 
in  respect  of  each  hereditament  before  the  increment  value  duty 
was  calculated. 

(3)  That  the  net  amount  of  the  increment  value  duty  payable  is 
correctly  calculated  at  £607. 

(i)  That  the  provisional  valuations,  dated  September  14,  1912,  for 
No.  2797,  and  September  17,  1,912,  for  No.  3,506,  were  duly  made 
and  served,  and  no  objection  was  taken  thereto,  and  that  the  ap- 
portionments for  Nos.  2,797  (2)  and  3,506  (3),  respectively  dated 
August  27,  1913,  and  May  2,  1913,  were  also  duly  made  and 
served,  and  no  objection  was  taken  thereto,  -and  that  the  original 
site  value  was  found  as  provided  ,by  the  Finance  (1909-10)  Act, 
1910. 

(5)  That  the  increment  value  duty  is  correctly  calculated. 

(6)  That  hereditament  No.  2,797  (2)  had  a  higher  value  at  the  time  of 
the  sale  thereof  to  the  apirellant  than  its  market  value  for  agri- 
cultural purposes  only.  The  value  for  agricultural  pm-poses  is 
£2,160. 

(7)  That  it  is  not  exempt  from  increment  value  duty  under  Section  7 
of  the  said  Act,  and  that  the  amount  demanded,  viz.,  £607,  is 
coi-rect. 

(8)  That  the  deductions  from  gross  value  to  an-ive  at  full  site  value 
on  hereditament  No.  2,797  (2),  amounting  to  £1,420,  are  correctly 
made  on  the  occasion  within  the  meaning  of  Section  26  (4)  of  the 
said  Act. 

(9)  That  the  values  on  the  occasion  of  hereditament  No.  2,797  (2)  are 
as  follows  : — 

£  s.  d. 

Gross  value      4^500  0    0 

Deductions  from  gross  value  to  aiTive  at  full 

site  value      1^420  0     0 

Full  site  value £3,080  0    0 


Assessable  site  value 8  080     0    0 

Value  of  agricultural  land  for  agricultural 

purposes        2,160    0    0 

Amount  of  original  assessable  site  value 
attributed  to  No.  2,797  (2)  by  apportion- 
ment of  2,797,  dated  August  27,  1913     ...  731     0     0 

Increment  value  2  349     0    0 
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(10)  That  the  values  on  the  occasion  of  hereditament  No.  3,506(3) 
are  as  follows  : — 

£       s.    d. 

Gross  value      2,250     0    0 

Deductions  from  gross  value  to  arrive  at  full 

site  value     Nil 


Full  site  value £2,250    0    0 


Assessable  site  value ...       2,250    0    0 

Value  of  agricultural  land  for  agricultural 

purposes 66    0    0 

-Amount  of  original  assessable  site  value 
attributed  to  No.  3,506  (3)  by  amended 
apportionment  of  3,506,  dated  May  2, 1913       1 ,355     1  10 

Increment  value         89i  18    2 

For  the  appellant  :  William   Allen,  instructed  by  Davenport,  CunlifEe 
&  Blake,  agents  for  Wilsons,  Ormsby  &  Cadle,  Durham. 

For  the  respondents  :  F.  W.  W.  Kingdon,  Assistant  Solicitor  of  Inland 
Revenue, 


Before  THOMAS  Binuie,  Esq.,  Hefeire,  itk  Iforemier,  1915. 

MuBKAY's  M.  C.  Trustees  ,:  The  CoiiiiissioNERS  of  Inland 
Eevendb. 

Peovisiojial  Valuation — Gross  Value — Difference  between 
Gross  Value  and  Full  Site  Value— Buildings— Structures 
appurtenant  thereto  —  Artificial  Banks  in  Football 
Field  —  Deductions  from  Total  Value  to  asrivb  at 
Assessable  Site  Value — Works  executed— Cost  op  clearing 
Site— Finance  (1909-10)  Act,  1910,  s.  25  (2)  &  (4)  (J)  8s  («). 

A  piece  of  ground  occupied  as  a  football  field  contained  sloping 
artificial  banks  for  the  accommodation  of  spectators.  These  banks  were 
formed  of  ashes,  with  here  and  there  wooden  rests  or  breakers  to  prevent 
sm-ging  of  the  crowd.  The  ground  also  contained  a  grand  stand  and 
pavilion,  both  of  a  temporaiy  character.  Held,  (1)  that  while  the  grand 
stand  and  pavilion  were  buildings,  the  banks  were  neither  "  buildings  "  nor 
"structures  appurtenant  to  or  used  in  connection  with"  buildings,  and 
consequently  were  not  things  for  divestment  to  arrive  at  full  site  value  ; 
(2)  that  the  banks,  not  being  works  executed  for  the  purpose  of  improving 
the  land  as  building  land  or  for  the  'purpose  of  a  business,  trade,  or 
industry,  did  not  form  a  deduction  from  total  value  under  Section  25  (4)  (J>) ; 
and  (3)  that  the  cost  of  divesting  the  land  of  the  banks  did  not, form  a 
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deduction  from  total  value  under  Section  25  (4)  (e),  as  they  were  not 
things  for  diTestment  under  Section  25  (2). 


This  was  an  appeal  against  the  provisional  valuation  of  a  property  in 
Glasgow  Road,  Port  Glasgow,  the  larger  portion  of  which  consifted  of  a 
football  field.  A  description  of  the  land  will  be  found  in  the  Beferee's 
award  infra. 

The  figures  in  the  provisional  valuation  were  :  Gross  value,  £4,100  ; 
full  site  value,  £3,135  ;  difference,  £965  ;  deduction  for  feu-duty  and 
casualties,  £830 ;  total  value,  £3,270  ;  assessable  site  value,  £2,305.  The 
ground  of  appeal  was  that  the  gross  value,  the  difEerence  between  gross 
value  and  total  value,  and  the  deductions  from  total  value  to  arrive  at 
assessable  site  value  were  insufficient. 

At  the  hearing  before  the  Referee  the  appellants'  solicitor  expressed 
doubt  as  to  the  correctness  of  the  area  of  the  ground  as  stated  in  the 
provisional  valuation,  viz.,  16,503  square  yards.  Subsequent  inquiries 
showed  that  the  area  was  slightly  larger.  On  October  4,  1915,  the 
parties  lodged  in  process  a  joint  minute  in  the  following  -terms,  viz. : — 

"  John  Hood  for  the  appellants  and  Alexander  Blair,  chief  valuer 
"  for  the  Commissioners  of  Inland  Revenue,  concur  in  stating — 

"  (1)  that  the  area  of  the  ground  forming  the  subject  of  the  pro- 
"  visional  valuation  under  appeal  is  16,850  square  yards  or 
"  thereby,  which  figure  is  to  be  substituted  for  the  figure  of 
"  16,503  square  yards  stated  in  the  provisional  valuation  ; 

"  (2)  that  this  alteration  does  not  afEect  the  basis  of  the  appeal 
"  except  to  the  extent  to  which  the  difference  in  stated  area 
"  implies  an  error  calculi  in  the  valuation  proportioned  to  that 
"  difference  ;  and 

"  (3)  that  subject  to  above  correction  in  the  area,  both  parties  concur 
"  in  asking  the  Referee  to  proceed  with  the  appeal  as  in  ordinary 
"  course." 

The  facts  of  the  case  and  the  contentions  of  the  pajrties  sufficiently 
appear  from  the  Referee's  award.  The  respondents  referred  to  White  v. 
Commissioners  of  Inland,  Revenue  (ante,  p.  276  and  p.  335). 

The  Referee's  award  is  as  follows  : — 

I  find  that,  as  agreed  by  parties,  the  area  of  the  land  forming  the 
subject  of  the  appeal  is  16,850  square  yards,  and  not  16,503  square  yards 
as  stated  in  the  provisional  valuation  appealed  against,  a  copy  of  which  is 
annexed.  I  decide  that  the  values  stated  in  the  said  provisional  valuation 
are  insufficient ;  and  I  further  decide — 

£ 

That  the  gross  value  is 6110 

That  the  full  site  value  is        4,210 

That  the  total  value  is 5  28U 

That  the  assessable  site  value  is         3,380 

I  have  allowed  the  following  deduction  in  arriving  at  full  site  value 
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from  gross  value,  and  also  in  arriving  at  assessable  site  value  from  total 
value  : — 

Difference  between  gross  value  and  value  of  the  fee 

simple  of  the  land  divested  of  buildings,  trees,  &e.      £1,900 

I  have  allowed  the  following  deductions,  which  are  agreed  by  parties, 
in  arriving  at  total  value  from  gross  value  : — 

£ 

Feu-duty,  ground  annual,  or  tack  duty 650 

Burden  or  charge  arising  by  operation  of  law  or  im- 
posed by  Act  of  Parliament 180 

£830 

In  arriving  at  assessable  site  value  from  total  value  I  have  not  allowed 
any  deduction  under  the  heads  of  "  Works  executed,"  "  Capital  expendi- 
"  ture,"  or  "  Cost  of  clearing  site." 

I  find  the  appellants  entitled  to  their  expenses  in  the  appeal,  including 
the  fee  payable  to  their  witness  Mr.  Peter  McBride,  but  modify  such 
expenses  at  two-thirds  ;  allow  them  to  lodge  an  account  thereof  with  the 
auditor  of  the  Sheriff  Court  of  Renfrewshire  at  Greenock,  and  remit  the 
same  to  the  said  auditor  for  taxation  and  report. 

Note. — Thewestern  and  larger  portion  of  the  land  forming  the  subject 
of  this  appeal  was  occupied  at  April  30,  1909  (the  date  of  the  initial 
valuation  under  the  Act),  as  a  football  field,  and  still  remains  in  much 
the  same  condition  as  it  was  then.  On  the  east,  west,  and  south  sides  of 
the  playing  field  artificial  banks,  sloping  upwards  from  the  field,  have  been 
formed  for  the  accommodation  of  spectators.  These  banks  are  formed  of 
ashes,  with  here  and  there  wooden  rests  or  "  breakers  "  to  prevent  surging 
of  the  spectators  towards  any  one  poiiit,  and  to  keep  them  from  invading 
the  field  of  play.  On  the  south  side  of  the  field  there  are  also  a  covered 
grand  stand  and  a  pavilion,  both  structures  of  a  more  or  less  temporary 
character. 

Mr.  Hood,  for  the  appellants,  contended  that  he  was  entitled  to  a 
deduction  under  Section  25  (2),  or  25  (4)  (J),  or  (e),  in  respect  of  the 
grand  stand,  the  pavilion,  and  the  banks  of  ashes  ;  and  he  led  evidence  to 
show  that  it  would  cost  a  large  sum — £1,350  or  so — to  clear  the  ground  of 
the  banks  of  ashes  alone.  Mr.  Blair,  for  the  Commissioners,  agreed  that 
the  appellants  were  entitled  to  a  deduction  under  Section  25  (2)  in  respect 
of  the  grand  stand  and  the  pavilion,  and  even  of  the  low  banks  on  which 
these  are  erected,  and  stated  that  such  a  deduction  had  been  allowed  in 
item  No.  2  in  the  provisional  valuation  appealed  against.  But  he  contended 
that  no  deduction  could  be  claimed  under  the  sections  cited  by  Mr.  Hood 
in  respect  of  the  remainder  of  the  banks. 

I  agree  with  Mr.  Blair's  contention. 

I  do  not  think  any  deduction  in  respect  of  the  banks  (except  those 
under  the  grand  stand  and  the  pavilion  for  which  parties  agree  a  deduction 
must  be  allowed)  is  competent  under  Section  25  (2).  The  banks  per  se 
are  not  "  buildings  "  in  the  ordinaiy  sense  of  the  word,  and  the  presence 
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of  the  rests  and  breakers — mere  wooden  posts  and  rails — does  not  in  my 
view  make  them  "buildings."  They  may  be  " stractures,"  although  I 
greatly  doubt  it,  but  even  then  I  do  not  think  they  are  "  appurtenant  to  or 
"  used  in  connection  with  any  spch  buildings."  Mr.  Hood  argued  that 
all  the  banks  are  appurtenant  to  the  grand  stand,  but  I  fail  to  see  how 
open  banks  affording  the  cheapest-priced  places  at  a  football  match  can 
be  appurtenant  to  a  covered  grand  stand  containing  the  highest-priced 
seats. 

Nov  do  I  see  that  any  deduction  is  competent  to  the  appellants  imder 
Section  25  (4)  (J).  The  banks  have  not  been  formed  "  for  the  purpose  of 
' '  improving  the  value  of  the  land  as  building  land  "  ;  on  the  contrary, 
they  reduce  its  value  as  such.  I  do  not  doubt  that  the  banks  make  the 
land  more  suitable  for  the  purposes  of  a  football  club,  but  I  question 
whether  the  temporary  occupation  of  land  as  a  football  field  constitutes  a 
"  business,  trade,  or  industry  "  within  the  meaning  of  the  Act. 

Again,  it  does  not  seem  to  me  that  any  deduction  is  competent  under 
Section  25  (4)  (e).  This  only  deals  with  the  cost  of  divesting  the  land  of 
buildings  and  other  things  of  which  it  is  taken  to  be  divested  under 
Section  25  (2).  If  divestment  of  the  banks  is  not  competent  under 
Section  25  (2) — and  I  do  not  think  it  is — the  cost  of  divestment  cannot 
be  allowed  under  Section  25  (4)  (e). 

But  while  I  am  against  Mr.  Hood  on  his  claim  for  a  deduction  under 
the  sections  cited  hy  IHm,  his  clients  really  do  get  a  deduction  in  respect 
of  the  banks  in  another  way.  Mr.  Biair  explained  this  very  clearly  at  the 
hearing.  He  stated  that  in  fixing  the  gross  value  of  the  land,  from  which 
all  the  other  values  flow,  he  had,  as  directed  hy  Section  23  (1),  taken  into 
account  the  "  then  condition "  of  the  land,  that  he  had  found  it  encum- 
bered by  banks  which  diminished  its  value,  and  he  had  therefore  put  its 
gross  value  at  a  lower  figure  than  he  would  have  done  if  the  bants  had 
been  non-existent,  and  that  if  the  appellants  were  to  get  a  deduction  in 
respect  of  the  banks  as  claimed  by  Mr.  Hood  they  would  be  getting  the 
same  thing  twice  over.  I  have  followed  Mr.  Blair's  principle,  as  it  appears 
to  me  to  be  sound,  and  although  the  values  I  fix  are  considerably  higher 
than  those  in  the  provisional  valuation,  they  are  nevertheless  lower  than  I 
should  have  fixed  if  I  had  found  the  land  unhampei-ed  by  the  banks 
referred  to. 

I  have  gone  thus  fully  into  the  matter  as  the  point  of  the  banks  is  an 
entirely  novel  one  and  seems  to  demand  careful  explanation. 

As  the  appellants  succeed  on  the  merits  of  the  appeal  but  fail  on  the 
points  of  law  raised  by  them— which  latter  were  responsible  for  most  of 
the  argument  before  me — I  think  justice  wiU  be  done  by  modifying  their 
expenses  at  two-thirds. 

For  the  appellants  :  Lade  &  Hood,  Port  Glasgow. 

For  the  Commissioners  :  Alexander  Blair,  Chief  Valuer  for  Scotland. 
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Before  John  jr.  Aitken,  Esq.,  Referee,  i^th  December,  1915. 

James  Hendehsox  r.  The  Commissioners  op  Inland  Revenue. 

Pkovisional  Valuation  —  Gkoss  Value  —  Total  Value  — 
Deductions— Goodwill— Not  to  be  includbi!  in  Difference 
between  Gross  Value  and  Full  Site  Value— But  deducted 
FROM  Total  Value  to  arrive  at  Assessable  Site  Value 
— Different  kinds  of  Goodwill— Finance  (1909-10)  Act. 
1910  (10  Edw.  Vlt.,  c.  8),  s.  25. 

In  an  appeal  against  the  proTisional  valuation  of  a  licensed  hotel, 
occupied  by  the  owner,  in  a  country  town,  held,  (1)  that  the  owner  was 
entitled  to  a  deduction  for  the  value  to  him  of  the  goodwill  attaching 
to  the  premises  which  he  would  have  left  behind  had  he  died  or  sold  out 
completely,  and  (2)  that  the  value  of  the  goodwill  should  not  be  included 
in  the  difference  between  gross  value  and  the  value  of  the  div&sted  site, 
but  should  be  deducted  from  total  value  to  arrive  at  assessable  site  value. 


The  subject  of  the  appeal  was  a  property  in  Dalbeattie,  which  included 
the  "  King's  Arms  Hotel,"  of  which  the  appellant  was  the  owner  and 
occupier.  In  the  provisional  valuation  the  figures  were  :  Original  gross 
value,  £2,830  ;  difference  between  gross  value  and  value  of  the  land  if 
divested  of  buildings,  trees,  &c.,  £2,780  ;  original  full  site  value,  £50 ; 
original  total  value,  £2,830  ;  deductions  therefrom  to  arrive  at  assessable 
site  value,  £2,780 ;  original  assessable  site  value,  £50.  The  appellant 
appealed  against  the  provisional  valuation  on  the  gi-ound  that  the  original 
gross  value  was  insufScient,  as  it  ought  to  include  goodwill,  which  should 
be  afterwards  deducted  from  total  value  to  arrive  at  assessable  site  value. 

The  facts  of  the  case  sufficiently  appear  from  the  Note  to  the  Referee's 
award.  The  appellant  founded  on  Earl  Fitzwilliam  v.  Commissioners  of 
Inland  Merenue  [1914],  A.  C,  753. 

The  Referee  decided  that  the  gross  value  was  £3,312  ;  difference 
between  gross  value  and  value  of  divested  site,  £2,062  ;  full  site  value, 
£1,250  ;  total  value,  £3,312  ;  deductions  from  total  value  to  arrive  at 
assessable  site  value :  (a)  difference  as  above,  £2,062  ;  (V)  goodwill, 
£1,200  =  £3,262  ;  assessable  site  value  (agreed  tetween  parties),  £50. 

Note. — The  appellant  is  the  owner  of  the  subjects  in  question,  which 
include  an  hotel  ("  King's  Arms  "),  of  which  he  is  also  the  occupier,  and  the 
chief  point  in  dispute  was  in  regard  to  the  goodwill. 

Prior  to  the  appeal  being  lodged  some  correspondence  passed  between 
the  appellant's  agents  and  the  district  valuer,  in  which  the  latter,  after 
eliciting  from  the  appellant's  agents  the  fact  that  the  gross  and  total 
values  of  £4,400,  for  which  they  were  contending,  included  goodwill,  pro- 
ceeded to  draw  a  distinction  between  goodwill  value  due  to  the  "  licence 
"  attached  to  this  property  "  and  "  goodwill  attached  to  the  business,"  and 
remarked  that  "  with  this  latter  the  provisional  valuation  has  no  concern." 

The  agents  replied  that  they  were  unable  to  follow  the  two  separate 
items  of  goodwill,  and  that  they  adhered  to  their  view  that  the  gross  and 
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total  values  should  necessarily  include  goodwill,  and  therefore  that  the 
district  valuer  '!  should  begin  by  taking  the  saleable  value  including  the 
"  goodwill  and  thereafter  deducting  it  in  terms  of  the  statute." 

The  district  valuer  declined  to  amend  the  provisional  valuation,  and 
the  appeal  followed. 

The  provisional  valuation  showed  no  deduction  for  goodwill,  and  it 
was  only  in  the  course  of  the  hearing  that  any  figures  were  mentioned  as 
the  value  of  the  goodwill. 

It  was  then  explained  for  the  Commissioners  that  a  sum  of  £800  for 
"  goodwill  attributable  to  the  licence  "  had  been  included  in  the  £2,830 
of  gross  and  total  values  in  the  provisional  valuation  and  also  in  the 
deductions  from  gross  value  to  arrive  at  full  site  value — that  is,  the  value 
of  land  divested  of  buildings,  trees,  &c. 

It  was  also  conceded  for  the  Commissioners  that  in  addition  to  (1)  the 
value  (in  the  goodwill  attached  to  the  subjects)  of  the  licence,  (2)  a  certain 
amount  of  value  inured  to  the  licensed  subjects  from  the  building  up  of 
the  business  conducted  thereon,  with  the  reservation  that  no  part  (if  any) 
of  that  value,  arising  from  the  purely  personal  element  of  the  particular 
owner  of  the  business,  should  be  included  in  goodwill. 

It  was  further  explained  that  the  £800  was  intended  to  cover  the  good- 
will attributable  to  these  two  elements  (1)  and  (2)  of  value. 

That,  it  will  be  observed,  was  going  a  step  further  than  the  district 
valuer  did  who,  in  the  correspondence  referred  to  above,  stated  that  good- 
will attached  to  the  business  was  not  dealt  with  in  the  provisional  valua- 
tion. 

For  the  appellant  it  was  contended  that,  for  the  pui-pose  of  the 
provisional  valuation,  it  was  unnecessary  to  split  up  the  goodwill  into 
its  component  parts  seeing  that  the  appellant  was  owner  of  the  whole 
subjects  including  the  goodwill,  and  the  figure  which  bis  agents  suggested 
as  the  value  of  the  goodwill  was  £1,800,  which  figure  was  afterwards,  in 
correspondence,  modified  to  £1,4:00. 

In  arriving  at  the  sum  of  £1,200,  which  I  have  placed  on  the  good- 
will, I  had  in  view  a  figure  which  I  believed  fairly  represented  the  value 
of  the  goodwill  inuring  to  these  subjects  fi-om  their  having  been,  through 
a  long  series  of  years,  occupied  as  licensed  premises,  and  apart  from  any 
consideration  of  the  special  qualifications  (if  any)  of  the  person  carrying 
on  the  business  for  the  time  being. 

I  communicated  my  suggested  figures  to  parties  for  their  observations. 

Both  parties  agreed  to  my  figure  of  £1,200  for  goodwill. 

As  to  my  other  figures  the  appellant  thought  the  gross  and  total  values 

(£3,312)  were  rather  low,  but  I  have  not  altered  them.  The  Commissioners 

accepted  them,  without  prejudice,  however,  to  any  right  of  appeal  which 

they  may  have  against  my  decision. 

The  Commissioners  asked  me,  in  order  that  matters  may  be  quite  clear 
should  the  case  go  further,  to  state  in  my  decision — 

(1)  "  What  you  include  in  the  whole  goodwill  which  in  your  opinion 
"  pertained  to  the  subjects  as  at  April  30, 1909,  e.g.,  do  you  include  (a)  the 
"  goodwill,  if  any,  which  would  be  acquired  by  a  tenant  if  the  appellant 
"  chose  to  let  the  property  and  retain  the  ownership?  or  (V)  the  goodwill 
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"  if  any,  which  the  appellant  could  take  away  with  him  if  he  sold  the 
"  property?" 

(2)  "  Why  you  attribute  the  whole  of  the  goodwill  to  the  divested  site 
"  and  none  to  the  buildings  ?  " 

While  not  recognising  any  obligation  to  comply  with  that  request,  I 
feel  that  it  is  not  amiss,  as  this,  so  I  have  been  given  to  understand,  is  the 
first  appeal  under  the  Act,  in  Scotland  at  least,  in  which  this  particular 
question  regarding  the  goodwill  of  licensed  subjects  has  been  raised  ;  and 
I  have  therefore  pleasure  in  stating  (1)  that  I  have  included  in  the  whole 
iroodwill  which  in  my  opinion  pertained  to  the  subjects  as  at  April  30, 1909, 
the  value  to  the  appellant  of  the  goodwill  attaching  to  these  subjects  (of 
which,  as  already  stated,  he  is  owner  and  occupier),  and  which  goodwill 
he  would  have  left  behind  had  he  died  or  sold  out  completely  (i.e.,  including 
the  goodwill)  on  the  above  date. 

That  I  conceived  to  be  the  value  of  the  goodwill  which  fell  to  be 
■letermined  in  connection  with  the  provisional  valuation  in  this  appeal. 

I  did  not  think  it  necessary  in  this  case  to  consider  the  goodwill  in 
either  of  the  aspects  set  out  in  (a)  and  (J)  of  this  query,  as  neither  of 
them  arises  in  this  appeal. 

(2)  That  in  my  opinion  the  deduction  for  goodwill  fell  to  be  made  in 
the  manner  set  out  in  the  form  of  provisional  valuation  attached  to  notice 
of  appeal  (Form  77,  Land,  Scotland),  and  I  have  so  dealt  with  it  under 
item  17  of  that  form. 

That  procedure  appears  to  me  to  be  in  strict  accordance  with  the 
direction  contained  in  Section  25  (4)  Qd)  of  the  Act,  where  the  first  and, 
I  think,  the  only  reference  to  goodwill  is  met  with. 

There  is  no  mention  of  goodwill  among  buildings  and  other  things 
specified  in  Section  25  (2)  of  the  Act,  and  of  which  the  land  is  supposed 
to  be  divested  for  the  purpose  of  arriving  at  full  site  value  from  gross 
value.  Nor  is  there  any  suggestion  that,  although  in  the  supposed  divest- 
ing, when  the  buildings  and  these  other  things  disappear/ for  the  moment, 
the  goodwill  is  attached  to  any  of  them  and  must  also  go  at  that  stage. 

The  amount  of  these  deductions  in  respect  of  the  divesting  was,  accord- 
ing to  the  valuer's  provisional  valuation,  £2,780,  which,  taken  from  his 
gross  value  of  £2,830,  left  only  £50  as  the  full  site  value,  although  there 
was  included  in  that  value  a  sum  of  £800  (according  to  the  valuer)  for 
goodwill,  which,  according  to  the  Act,  Section  23,  Subsection  (4)  (<?),  did 
not  fall  to  be  deducted- until  the  later  stage  when  arriving  at  assessable 
site  value  from  total  value  by  deducting  (1)  the  difference  in  respect  of 
divesting,  and  (2)  goodwill. 

It  is  clear  that,  in  this  case,  the  full  site  value  and  assessable  site  value 
could  not  be  the  same  (£50)  as  shown  in  the  provisional  valuation. 

I  think  the  subjects  have  to  be  taken  as  a  composite  whole,  in  their 
then  condition,  as  at  April  30,  1909,  and  the  scaling  down  processes 
applied  as  prescribed  in  the  Act  and  as  set  out  in  the  appropriate  forms. 
For  the  appellant :  Walker  &  Sharpe,  Maxwelltown. 
For  the  Commissioners  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue. 
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Before  THOMAS  BiNNiE,  ESQ.,  Referee,  2nd  March,  1916. 
A.  C.  Carter  Campbell  r.  Commissiosees  of  Island  Eevenue. 

Estate  Duty  — Principal  VALtJE  — Total  Value  —  Whether 
Principle  or  Valuation  the  same— Finance  Act,  1894 
(57  &  58  Vict.,  c.  80),  s.  7  (5)— Finance  (1909-10)  Act,  1910 
(10  Edw.  VII.,  C.  8),  SS.  1  (6),  2  (2)  (c),  25  (1)  &  (3),  & 
60  (2). 

For  the  ascertainment  of  principal  value  for  the  purpo.ses  of  Part  I.  of 
the  Finance  Act,  1894,  and  Part  III.  of  the  Finance  (1909-10)  Act,  1910, 
and  total  value  for  the  purposes  of  Part  I.  of  the  Finance  (1909-10)  Act, 
1910,  the  same  principle  or  standard  of  valuation  is  applicable. 


The  appellant  appealed  against  the  decision  of  the  Commissioners  of 
Inland  Revenue  fixing  the  principal  value  of  the  Estate  of  Possil,  in  the 
north  of  Glasgow,  on  the  occasion  of  a  death  on  November  24,  1911,  at 
the  sum  of  £190,850,  on  the  ground  that  the  value  was  excessive.  Prior 
to  the  hearing  before  the  Referee  an  arrangement  had  been  made  by  the 
parties  under  which  they  agreed  that  if  the  principle  of  valuation  adopted 
by  the  Commissioners  was  sustained  the  value  was  £182,866,  while  if  the 
principle  of  valuation  claimed  by  the  appellant  was  sustained  the  value 
was  £168,000.  The  facts  of  the  case,  and  the  contentious  of  the  parties, 
arc  sufficiently  contained  in  the  note  appended  to  the  Referee's  award. 

The  Referee  decided  that  the  value  was  £  162,866,  and  appended  to  his 
award  the  following  note. 

Note. — In  this  appeal  the  parties  have  adjusted  all  figures  as  to 
values,  leaving  only  a  question  of  law  to  be  decided  by  me  ;  but  on  this 
question  of  law  they  are  in  sharp  conflict. 

On  behalf  of  the  appellant  it  is  contended  that  in  ascertaining  the 
"  principal  value  "  of  any  property  for  the  purposes  of  Part  I.  of  the 
Finance  Act,  1894,  and  Part  III.  of  the  Finance  (1909-10)  Act,  1910,  a 
different  and  lower  principle  or  standard  of  valuation  must  be  adopted 
from  the  principle  or  standard  of  valuation  employed  in  ascertaining  the 
"  total  value  "  of  the  same  property  for  the  purposes  of  Part  I.  of  the 
Finance  (1909-10)  Act,  1910.  Put  shortly,  the  appellant's  contention  is 
that  the  difference  in  principle  between  the  two  estimates  of  value  is  as 
follows  :  The  principal  value  of  any  property  is  the  amount  which  would 
probably  be  obtained  for  the  property  if  it  had  to  be  put  upon  the  market 
for  realisation  within  a  limited  time  after  the  date  of  the  owner's  death— 
in  other  words  its  value  at  a  more  or  less  forced  sale.  The  total  value  of 
any  property  is  the  amount  which  a  prudent  owner  would  obtain  for  it  by 
careful  nursing  and  by  selecting  u  proper  time  for  realisation. 

On  behalf  of  the  respondents,  the  Commissioners  of  Inland  Eevenue, 
it  is  contended  that,  while  the  principal  value'  and  the  total  value  must  be 


459 

estimated  quite  indepeudently  of  each  other,  the  principle  on  which  each 
of  them  is  based  is  exactly  the  same. 

The  parties  have  saved  me  mnch  trouble  by  agreeing  upon  the  follow- 
ing alternative  sets  of  figures  :^ 

If  it  is  decided  that  the  appellant's  contention  is  sound,  it  has  been 
agreed  that  the  value  of  the  Fossil  Estate,  including  feu-dnties,  as  at 
November  24,  1911,  being  the  date  of  Mrs.  Sophia  Atherton's  death,  is  to 
be  deemed  to  be 

£ 

Land  60,000 

Feu  duties ^      108,000 


£168,000 


If  it  is  decided  that  the  respondents'  contention  is  sound,,  it  hag  been 
agreed  that  the  value  of  the  estate  including  feu  duti«!s,  as  at  the  said  date, 
is  to  be  deemed  to  be — 

£ 

Land  74,866 

Feu  duties 108,000 


£182,866 


The  point  is  an  entirely  novel  and  very  interesting  one,  and  there  is 
not  very  mnch  in  the  way  of  authority  to  help  me  to  a  decision  ;  but  upon 
careful  consideration  of  the  arguments  upon  either  side  and  of  the  decisions 
and  authorities  bearing  upon  the  question,  I  feel  that  I  must  decide  the 
appeal  against  the  appellant. 

I  base  my  decision  upon  the  following  grounds : — 

Section  60  (2)  of  the  Act  of  1910  reads  :  "  In  estimating  the  principal 
"  value  of  any  property  under  Subsection  (5)  of  Section  7  of  the  principal 
"  Act "  (the  Act  of  1894),  "  in  the  ease  of  any  persrin  dying  on  or  after 
"  the  thirtieth  day  of  April,  nineteen  hundred  and  nine,  the  Commis- 
"  sioners  shall  fix 'the  price  of  the  property  according  to  the  market  price 
"  at  the  time  of  the  death  of  the  deceased,  and  sliall  not  malie  any  redtw- 
"  tion  in  the  estimate  on  accov/iht  of  the  estimate  being  made  on  the 
' '  assv/mption  that  the  whole  property  is  to  ie  placed  on  the  marhet  at 
"  one  and  the  samie  time"  "  Property,"  by  Section  22  (1)  (/)  of  the  Act 
of  1894,  includes  real  property,  and  by  Section  23  (9)  "  real  property " 
includes  heritable  property^  The  words  I  have  underlined  seem  to  me  to 
negative  any  suggestion  that  principal  value  represents  value  at  a  forced 
sale,  and  in  themselves  would,  I  think,  be  sufficient  to  decide  this  appeal 
against  the  appellant. 

Nor  do  I  think  that  a  comparison  of  what  may  be  called  the  governing 
sections  as  to  valuation  in  the  two  Acts  helps  the  appellant.  The  govern- 
ing section  in  the  Act  of  1894,  Section  7  (5),  reads  :  "  The  principal  value 
"of  any  property  shall  be  estimated  to  be  the  price  which,  in  the  opinion 
"  of  the  Commissioners,  such  property  would  fetch  if  sold  in  the  open 
"  market  at  the  time  of  the  death  of  the  deceased."  (Then  follows  a 
proviso  now  repealed.)      The  governing  section  in  the  Act  of  1910, 

2  C  2 
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Section  25  (1),  reads  :  "  For  the  purposes  of  this  part  of  this  Act,  the  gros< 
"  value  of  land  "  (from  which  total  value  is  to  be  ascertained  by  deducting 
fixed  charges,  &c.)  "  means  the  amount  which  the  fee  simple  of  the  land, 
"  if  sold  at  the  time  in  the  open  market  by  a  willing  seller  in  its  then 
"  condition,  free  from  incumbrances,  and  from  any  burden,  charge,  or 
"restriction  (other  than  rates  or  taxes)  might  be  expected  to  realise." 
The  similarity  in  the  wording  of  these  two  sections  is  very  marked. 
Short  of  being  expressed  in  identical  terms  they  could  hardly  have  been 
more  alike  in  essentials,  and  to  the  mind  of  a  valuer  they  certainly  would 
not  suggest  the  employment  of  different  and  distinct  principles  of  valuation 
for  arriving  at  the  values  referred  to. 

Further,  by  Section  1  (!>)  of  the  Act  of  1910,  death  is  declared  to  be  an 
occasion  on  which  increment  value  duty  is  chargeable,  and  Section  2  (2)  (c) 
lays  down  the  method  for  ascertaining  the  increment  value  on  the  occasion 
of  death.  The  site  value  of  any  land  on  the  occasion  of  death  is  to  be 
taken  to  be  its  principal  value  as  ascertained  for  the  purposes  of  Part  I. 
of  the  Act  of  1894,  subject  to  the  like  deductions  as  are  made  under 
the  general .  provisions  of  Part  I.  of  the  Act  of  1910  for  the  purpose 
of  arriving  at  site  value  from  total  value.  The  original  site  value 
is  then  to  be  subtracted  from  the  occasional  site  valne,  and  any  re- 
mainder is  increment  value.  If,  however,  as  argued  for  the  appellant, 
the  principal  valne  from  which  occasional  site  valne  is  to  be  ascer- 
tained is  always  to  be  estimated  on  a  lower  principle  from  the 
principle  adopted  in  estimating  the  total  value  from  which  original  site 
value  is  to  be  ascertained,  the  subtraction  in  the  vast  majority  of  instances 
would  result  in  a  minus  quantity  ;  and  only  in  very  rare  cases  would  any 
increment  value  be  disclosed.  The  appellant's  contention,  if  sustained, 
would  practically  stultify  Section  2  (2)  (c). 

As  will  be  seen  from  the  notice  of  appeal  the  respondents  at  first  put 
the  value  of  the  Possil  Estate  including  feu  duties  at  £190,8.50  ;  at  the 
hearing  they  modified  this  to  £182,866.  The  appellant  has  thus  been 
successful  on  the  merits  of  his  appeal,  but  he  has  failed  on  the  question  of 
law  which  he  raised.  I  think,  therefore,  that  justice  will  be  done  by 
finding  no  expenses  due  to  or  by  either  party. 

For  the  appellant :  J.  &  F.  Anderson,  W.S.,  Edinburgh. 

For  the  Commissioners  :  H.  Watson,  of  the  Solicitor's  Department,  Inland 
Revenue. 


Certain  of  the  Decisions  of  Referees,  ,\'f.,  reported  or  referred  to  in 
tUs  issue  are  or  maij  be  u  ndcr  Appea  I.  The  results  of  such  Appeals  n  HI 
he  reported  or  referred  to  in  forthcoming  issues  of  these  Reports,  hut  in 
the  meantime  the  possibility  of  such  decisio7is  being  rerersed  on  Appeal 
should  be  borne  in  mind. 
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LAW  CASES. 


[IN   THE   COURT   OF   APPEAL   IN   IRELAND.] 

LENTfANE  r.  INLAND  REVENUE  COMMISSIONERS. 

[November  12th,  1914.] 

Increment  Value  Duty — Gross  Valve — Principle  on  whicTi  Fee  Simple 
Value  assessed — Weight  to  lie  given  to  Evidence  of  Letting  Value 
subsequent  to  the  "  Appointed  Bay  " — "  Occasion  "  before  Pro- 
visional Valuation — Sale  in  "  Open  Marhet " — Spemdatire  Opinion 
as  to  Tahm— Finance  (1909-10)  Act,  1910,  .>.  25  (1). 

In  the  year  1909,  and  prior  thereto,  a  piece  of  ground,  held  with  other 
land  under  a  fee  farm  grant,  was  naked  ground  ;  the  adjoining  land  was 
let  as  a  building  site  for  small  houses.  In  the  year  1911  the  said  piece  of 
ground  was  let  for  a  term  of  years  for  a  cycle  factory,  at  a  rent  equal  to 
double  the  rent  for  which  the  small  houses  were  let.  The  grant  of  the 
lease  being  "  an  occasion"  under  the  Finance  (1909-10)  Act,  the  Commis- 
sioners of  Inland  Revenue  claimed  increment  value  duty,  and  then  for 
the  first  time  the  "  provisional  valuation  "  under  the  said  Act  was  made. 
The  valuers  for  the  Commissioners  valued  the  piece  of  ground  as  of 
April  30,  1909,  at  £558,  on  the  basis  of  its  value  for  building  purposes. 
The  owner  contended  that  it  should  be  valued  on  the  basis  of  the  rent 
reserved  by  the  lease  in  1911  as  there  had  been  no  increase  in  the  value 
of  property  between  1909  and  1911.  The  Referee  and  the  County  Court 
Judge  having  affirmed  the  value  as  found  by  the  valuers  of  the  Commis- 
sioners of  Inland  Revenue,  the  owner  appealed. 

Held,  by  the  Court  of  Appeal  that  the  valuation  arrived  at  by  the 
Referee  was  based  on  the  facts  and  circumstances  existing  at  the  time,  and 
that  the  appeal  must  fail  as  there  was  no  evidence  of  facts  existing  in  1909 
apart  from  speculation,  which  could  reasonably  affect  the  ultimate  value 
to  be  arrived  at  under  the  Act.  The  opinion  of  the  appellant's  valuer 
might  be  a  good  guess,  but  there  was  no  fact  on  which  it  could  rest. 

Inland  Revenue  Commissioners  v.  Clay  ([1914],  3  K.B.,  466,  and 
Glass  V.  Inland  Revenue  [1915],  S.  C,  449)  distinguished. 


This  was  an  appeal  from  the  Recorder  of  Dublin  under  Section  33  (4) 
of  the  Finance  (1909-1910)  Act,  1910.    The  appellant  (the  owner  of  the 


462 

property)  asked  that  in  lieu  of  the  figures  fixed  by  the  Inland  Eevenne 
Yaluers,  and  affirmed  by  the  Referee  and  Recorder  of  Dublin,  the  "  original 
"  gross  value  "  of  the  land,  the  subject  of  the  appeal,  should  be  fixed  at 
£960,  and  that  the  "  original  full  site  value"  should  be  .fixed  at  £960, 
that  the  "  original  total  value  "  should  be  fixed  at  £880,  and  that  the 
"  original  site  value  "  should  be  £880.     No  rules  having  been  yet  made 
for  appeals  under  the  section,  the  appeal  had  been  set  down  by  leave  of 
the  Court  of  Appeal,  and  the  Court  directed  that  the  evidence  given  on 
the  hearing  before  the  Recorder  might  be  brought  before  it  by  affidavit. 
The  affidavits  filed  by  the  appellant  and  respondent  respectively  purported 
to  set  out  only  the  evidence  actually  given  before  the  Recorder,  and  both 
parties  agreed  that  the  evidence  was  accurately  set  forth  in  these  affidavits. 
The  appeal  was  concerned  with  the  provisional  valuation  of  a  bare  piece  of 
ground  in  Pleasants  Street,  off  Camden  Street,  in  the  city  of  Dublin.    In 
and  for  many  years  prior  to  the  year  1909  the  plot,  which  was  held  with 
adjoining  property  under  a  fee  farm  gi-ant,  had  been  a  naked  site,  but  sub- 
sequently in  the  year  1911  th«  appellant  had  granted  a  building  lease  of 
the  plot  for  the  erection  of  a  cycle  factory,  the  granting  of  such  lease 
being  an  "  occasion  "  on  which  iuci'ement  value  duty  became  payable  under 
the  Finance  (1909-1910)  Act,  1910.     No  valuation  under  the  provisions  of 
that  Act  was  made  by  the  Commissioners  of  Inland  Revenue  until  after 
the  delivery  to  them  of  the  particulars  of  the  granting  of  the  said  lease. 
On  November  9,  1912,  a  provisional  valuation  was  issued  by  the  Com- 
missioners, the  figures  being  as  follows :  The  original  gross  value,  £335  ; 
original  assessable  site  value,  £335.     Objection  was  taken  by  the  appel- 
lant to  these  figures  as  being  too  low,  and  on  April  12,  1913,  the  Com- 
missioners issued  an  amended  provisional  valuation,  in  which  the  figures 
were  as  follows :    Original  gross  value   £558,  and  the  original  assess- 
able site  value  £i74  ;  the  difference  of  £84  being  in  respect  of  apportion- 
ment of  the  fee  farm  rent  payable  out  of  the  lands  with  others.     Objection 
was  again  taken  by  the  appellant,  but  the  Commissioners  refused  to  further 
amend,  and  an  appeal  was  taken  to  the  Referee  who  affirmed  the  Commis- 
sioners' valuation,  and  from  that  decision  an  appeal  was  taken  to  the 
Recorder  of  Dublin  who  also  refused  to  vary  the  figm-es.    From  that 
decision  the  present  appeal  was  taken.    The  evidence  given  orally  before 
the  Recorder  as  set  out  in  the  affidavits  filed  on  this  appeal  was  to  the 
above  and  to  the  following  effect : — 

The  piece  of  ground  was  held  by  Alderman  Kernan,  witt  other  land, 
under  the  said  fee  farm  grant,  and  was  kept  unbuilt  on  with  the  hope  that 
its  letting  value  would  increase.  The  adjoining  land  to  this  naked  site  was 
occupied  by  small  dwelling-houses.  Alderman  Kernan  died  in  1899,  and 
the  appellant  is  his  successor  in  title.  On  the  "  appointed  day,"  April  30, 
1909,  the  ground  was  naked  gromul,  but  on  December  6, 1911,  it  was  leased 
for  a  term  of  200  years  at  £48  per  annum.  The  lease  contained  a  covenant 
by  the  lessee  to  expend  £1,800  on  buildings  ;  in  fact  about  £3,000  was  so 
spent.  An  experienced  valuer  (llr.  James  Adams)  swore  that  the  rent  of 
£48  might  have  been  expected  in  1909,  as  between  1909  and  1911  there 
liad  been  no  increase  in  the  value  of  the  ground,  but  if  anything  a  decrease. 
The  value  should  be  calculated  on  the  rent  for  the  premises  as  a  site  for  a 
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factory  and  not  as  a  site  for  small  houses.  Evidence  was  given  of  the 
valae  of  adjoining  lands  in  support  of  the  appellant's  contention. 

Mr.  Hugh  Kennedy,  for  the  appellant:  This  appeal  is  concerned 
with  the  methods  of  valuation  applied  by  the  Conunissionei-s  of  Inland 
Revenue  in  making  valuations  under  Section  25  of  the  Finance  (1909-10) 
Act.  1910,  and  in  the  facts  of  the  case  turns  wholly  on  the  first 
subsection  of  that  section.  What  the  Commissioners  have  to  ascertain 
is  the  valae  on  the  basis  of  what  might  be  expected  to  be  obtained  on 
a  sale  of  the  property  in  the  open  market  free  from  restrictions. 
Admittedly  there  was  no  change  in  the  value  of  the  property  between 
the  years  1909  and  1911,  and  we  submit  that  the  actual  transac- 
tion in  1911  is  in  these  circumstances  the  best  test  of  the  value,  and 
therefore  that  the  Commissioners  should  adopt  the  capital  value  of  the 
rent  obtained  in  the  lease,  £960,  as  the  figure  of  the  gross  value  in  the 
provisional  valuation.  The  Commissioners'  figure,  £558,  is  confessedly 
based  on  letting  value  as  sites  for  small  houses  of  the  class  of  very  old 
houses  which  have  survived  in  the  street.  He  cited  Inland,  Recenne 
Cummissioiiers  v.  Clay  (1914),  3  K.B.,  466;  Glass  v.  Inland  Revenue 
(1915),  S.  C,  449  (Court  of  Session). 

O'Brien,  L.C.,  in  delivering  judgment,  said  :  We  have  had  to  deal  for 
the  first  time  with  the  effect  and  application  of  Section  25  of  the  Finance 
Act,  1910.  That  is  my  only  excuse  for  giving  more  detailed  reasons 
than  I  otherwise  would  have  done,  because  I  am  of  opinion  there  is  no 
ground  on  which  we  could,  or  ought,  disturb  the  finding  of  the  Eeferee  or 
the  order  of  the  Recorder. 

Section  25  requires  certain  values  to  be  ascertained.     [Reads  section.] 

The  problem  to  solve  is  ratier  difficult  and  special,  viz.,  What  is  the 
value  the  land  would  be  expected  to  realise  at  a  date,  anterior  to  the  date 
when  the  Referee  or  Court  determine  the  true  amount. 

The  question  here  arises  in  connection  with  a  small  plot  of  land. 
[States  facts.]' 

It  is  argued  that,  putting  ourselves  back  to  1909,  we  are  to  conceive 
that  in  1911  this  large  sum,  £960,  is  to  be  obtained,  and  that  £558  cannot 
be  deemed  the  true  basis,  but  that  we  must  enhance  the  value  to  a  great 
extent. 

Two  cases  were  cited — Inland  Revenue  Commissioners  y.  (7Z«^([1914], 
3  K.B.,  466),  and  a  Scotch  case,  In  re  Rait.  Glass.  They  decide  a 
perfectly  fair  proposition,  but  it  does  not  go  far  enough  for  the  appellant's 
case.  In  Clay's  case  it  appeared  there  was  in  existence  a  nurses'  home 
next  to  the  site,  and  that  £750  had  been  offered  by  the  nurses'  home. 
After  1909  they  were  compelled  to  pay  £1,000.  The  Court  of  Appeal 
held  that  as  the  existence  of  the  home  was  a  fact,  and  there  being  a 
probable  buyer  in  existence,  the  Referee  could  take  those  facts  into  con- 
sideration in  showing  an  enhanced  value  as  to  that  particular  site.  It  is 
sought  to  press  that  case  further,  and  it  is  contended  that  if  the  fact  of  the 
nm-ses'  home  and  the  offer  had  not  existed,  still  that  in  1909  there  should 
have  been  a  speculation  as  to  the  site  having  a  larger  value.  That  would 
not  be  the  result  on  the  facts  before  the  Court  in  the  present  case. 

It  is  clear  that  case  is  no  authority  for  the  proposition  that  when  you 
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have  no  concrete  fact  in  existence  in  1909  the  Referee  must  consider  the 
probability  of  a  buyer.     That  appears  to  me  untenable. 

But  it  is  said  evidence  was  given  by  a  vainer,  and  that  he  thought 
that  probably  there  might  be  a  demand  of  this  site  for  a  factory.  That 
is  an  opinion,  but  there  is  no  fact  on  which  it  could  be  based.  There 
is  nothing  in  1909  from  which  you  could  say  it  had  an  enhanced  value. 
There  is  an  absence  of  the  facts  which  in  Clay's  case  enabled  the  Referee 
to  arrive  at  a  fair  value.  Hei'e  the  Referees  find  a  street.  They  must 
consider  all  the  circumstances.  They  find  the  site  was  used  for  houses 
alone,  and  they  took  the  maximum  on  that  basis — their  only  basis.  There 
is  nothing  to  show  the  Referees'  method  was  wrong. 

As  to  the  Scotch  case,  there  exactly  the  same  principle  was  decided. 
[Reads  from  same ;  Lord  Johnston's  judgment] :  "  If  there  is  a  cause 
"  operating  on  the  value  at  the  date  of  the  original  valuation,  and  which 
"  continues  to  operate  in  an  increased  degree  at  the  date  of  the  first  subse- 
"  quent  transaction,  it  would  be  manifestly  unfair  to  take  it  into  considera- 
"  tion  in  the  latter  case  and  not  in  the  former."  There  the  Judges  held 
that  as  a  provisional  order  before  1909  existed  for  acquiring  lands  within 
the  catchment  area  of  the  Commissioners'  reservoir,  and  which  fructified 
into  purchase  of  the  lands  by  the  Commissioners,  it  was  shown  there  was 
something  in  existence  in  1909.  In  the  present  case  we  have  oaly  the 
mere  opinion  of  a  valuer,  not  based  on  any  facts,  that  in  1909  there  would 
be  an  increased  value.  You  must  be  guided  by  the  facts  and  circumstances 
existing  at  the  time.  The  appellant  fails  because  she  cannot  place  any  facts 
existing  in  1909,  apart  from  speculation,  which  could  reasonably  affect  the 
ultimate  value  to  be  arrived  at  under  the  Act. 

Holmes,  L.J. :  I  entirely  agree.  This  is,  I  think,  the  first  case  of  the 
kind  that  has  come  before  us.  I  hope  that  in  future  the  cases  under  the 
Act  coming  to  this  Court  will  be  as  easy  of  solution.  What  we  want  are 
facts.  I  cannot  find  any  here.  I  have  only  mere  speculation  as  to  the 
value  of  premises  in  1909.  It  may  be  a  good  guess,  but  I  find  nothing  on 
which  it  can  rest. 

Moriarty,  L.J.  [states  facts]  :  When  Mrs.  Lennane  put  a  value  on  the 
land  for  the  purpose  of  probate  in  1899  she  said  it  was  of  no  value — not 
that  that  should  affect  the  decision  of  this  case.  If  we  ha^  any  evidence 
that  any  hona  fide  offer  was  made  of  over  6s.  a  foot  to  her  for  the  land 
and  she  had  refused  it  as  being  inadequate,  that  would  be  a  consideration 
to  go  on.  Or  if  in  the  neighbourhood  there  existed  anything  like  the 
home  in  Clay's  case,  or  a  provisional  order  to  take  lands  as  in  the  Scotch 
case ;  or  if  it  was  a  house  in  Lower  Leeson  Street  and  St.  Vincent's 
Hospital  was  acquiring  the  adjoining  houses,  such  facts  ought  to  be  taken 
into  account. 

But  there  is  nothing  to  show  that  this  waste  land  in  1909  was  worth  any- 
thing. Mr.  Cheek  in  his  evidence  puts  the  highest  value  which  this  site 
in  his  opinion  could  fetch  in  1909  as  the  letting  value  of  the  ground  for 
building  houses  of  the  class  then  existing  there.  The  statute  states  the 
tests  to  be  used.  [Reads  Section  2.')  (1).]  If  it  had  been  offered  for  sale 
in  1909,  who  would  have  acquired  it  ?  There  was  no  demand  then  for 
•cycle  factories— nothing  but  u  demand  for  a  site  on  which  to  build  houses. 
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When  fixing  a  problematic  valne  the  Keferees  adopted  that  standard-a 
right  one— and  put  on  a  value  of  (is.  a  foot.  The  principles  to  be  applied 
are  exceedingly  clear,  and  are  stated  in  the  section  itself  (Section  25  (1)). 
Mr  Kennedy  says  it  is  to  be  valued  at  V2.,.  a  foot  in  1909.  What  evidence 
IS  there  that  anyone  would  then  have  given  that  for  factories  or  anything 
else  ?    There  are  no  facts  to  bring  the  case  within  the  cases  cited. 

For  the  appellant :  Hugh  Kennedy  (instructed  by  Messrs.  Lynch  &  Deerin.', 
Solicitors).  - 

For  the  respondents  :  The  Solicitor-General  and  James  Rearden  (instructed 
by  the  Solicitor  for  the  Inland  Revenue). 


[KING'S  BENCH  DIVISION.] 

MORRISON  r.  INLAND    REVENUE   COMMISSIONERS. 

[January  25th,  1915.] 

Meicnwe — Latid  Value — Assessable  Site  Value — Walls  sheltering  Sheep 
— "  BvAldings  " — "  Other  Structures  .  .  .  which  are  appurtenant 
"  to  or  used  in  connection  mith  any  such  Buildings  " — Divestment — 
Appeal  frovi  Referee  on  Question  of  Costs— Finance  (1909-10)  Act, 
1910  (10  Edw.  VIZ.,  u.  8),  s.  25,  (2). 

A  farm  was  divided  into  fields  and  bounded  by  substantially  built 
stone  walls  from  5  to  6  feet  in  height,  and  the  walls  also  served  as 
shelter  to  stock  on  the  farm. 

Beld,  that  they  were  not  "  buildings  "  or  "  other  structures  .  .  .  ap- 
"  purtenant  to  or  used  in  connection  with "  farm  buildings,  within 
Section  25  (2)  of  the  Finance  (190&-10)  Act,  1910,  and,  consequently, 
that  the  assessable  site  value  of  the  land  was  not  to  be  fixed  as  if  the 
land  were  divested  of  these  walls. 

The  Court  vrill  not  entertain  an  appeal  against  the  Referee  on  a  ques- 
tion of  costs. 

Rowlatt,  J.  :  In  this  case  the  question  is  whether  the  value  of 
these  walls  is  to  be  deducted  under  Section  25  (2)  of  the  Finance 
(1909-10)  Act,  1910,  as  "buildings"  or  "  other  structures  .  .  .  appur- 
"  tenant  to  or  used  in  connection  with  any  snch  buildings."  The  walls 
themselves  bound  the  farm  and  divide  the  fields  of  the  farm.  They  are 
very  largely  for  the  purpose  of  division,  because  they  are  very  much  more 
numerous  in  the  more  important  and  fertile,  lands  on  the  lower  ground. 
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They  also  serve  upon  the  higher  ground  i\s  a  useful  protection  to  the  sheep 
in  the  case  of  storms.  The  farmer  is  glad  to  have  them  there  instead  of 
having  wire  fences.  There  are  some  pieces  of  wall  which  do  not  serve  the 
purpose  of  division  at  all,  known  as  "  heals,"  which  are  simply  pieces  of 
wall  erected  in  the  middle  of  these  rough  pastureSj  behind  which  the 
animals  can  find  shelter. 

Now  the  word  "buildings,"  as  used  in  Section  25  (2),  has  in  itself 
.  no  limitation,  and  there  is  nothing  in  the  Act  to  show  what  is  meant 
by  that  word,  except  this  :  After  the  word  "  buildings  "  ihe  subsection 
goes  on  to  provide  that  other  structures  appurtenant  to  or  used  in  con- 
nection with  any  such  buildings  shall  also  be  divested,  and  counsel  for 
the  respondents  contends  that  the  Act,  in  speaking  of  "  such  buildings," 
meant  buildings  to  which  other  structui'es  could  be  appurtenant  or  i» 
connection  with  which  other  structures  could  be  used.  Although  the 
language  is  not  very  artistic,  that  does  appear  to  be  its  meaning.  It 
is  quite  clear  that  "  buildings "  does  not  mean  anything  that  one  can 
by  any  means  speak  of  as  being  built ;  it  means  buildings  in  a  more  nar- 
row sense  than  structures,  because  there  are  other  structures  of  a  limited 
class  which  may  also  be  considered  under  the  subsection.  It  seems  to  me, 
as  one  has  to  put  a  limited  meaning  on  the  word  ■'  buildings,"  a  sense 
limited  in  the  direction  I  have  indicated,  that  the  only  way  to  deal  with  it 
is  to  look  at  the  nature  of  the  property  one  is  dealing  with,  for  it  is  impos- 
sible to  say  that  the  question  whether  a  thing  is  a  building  or  not  depends 
on  the  character  of  the  workmanship  put  into  it.  One  may  have  a  very 
substantial  wooden  paling,  which  is  not  a  building  ;  but  exactly  the  same 
character  of  work,  if  prolonged  round  a  rectangle  and  continued  at  the 
top,  would  make  a  building  the  same  as  a  shed.  I  think  that  one  must 
look  ■  at  the  character  of  the  erection  and  the  nature  of  the  pix}peTty  on 
which  it  is,  and  its  functions  on  that  property.  I  put  in  the  course  of  the 
argunjent  the  case  of  a  fives  court.  Assume  that,  apart  altogether  from  his 
dwelling,  a  man  has  a  small  piece  of  land  which  it  is  not  easy  to  use  in 
any  other  way,  and  he  thinks  he  can  turn  it  to  profitable  use  by  erecting  a 
fives  court  upon  it,  or  a  switchback  railway,  or  something  of  that  kind.  It 
seems  to  me  that,  although  the  workmanship  involved  might  not  neces- 
sarily make  those  things  buildings,  still  there  would  be  an  erection  used  as 
an  erection,  and  the  land  would  be  put  to  the  purpose  of  caiTying  that 
erection,  and  it  would  be  said  in  that  connection  that  it  was  a  building 
upon  the  land.  But  in  the  case  of  a  farm  the  question  is,  What  are  farm 
buildings  ?  That  seems  to  me  a  straightforward  and  sensible  way  of  con- 
struing the  section.  It  has  been  held  in  the  Court  of  Appeal,  in  Waste's 
Executors  v.-  Inland  Bcreiiue  Vommisnioners  (83  L.  J.,  K.  B.,  1617; 
[1914]  3  K.B.  196),  that  an  earth  dyke  to  keep  out  the  sea  from  a  farm 
is  not  a  building  ;  and  the  only  difiiculty  which  that  case  presents  to  me 
is  in  the  narrowness  of  its  application,  because  it  was  dealing  with  some- 
thing far  away  from  anything  which  could  be  considered  a  farm  building. 
The  Court  of  Appeal  had  only  to  decide  the  question  before  them,  and  I 
do  not  think  that  I  can  possibly  say  that  that  decision  binds  me  or  even 
leads  me  to  hold  that  a  similar  dyke,  if  made  of  stone  or  bricks  and 
mortar,  would  be  a  building.     I  think  that  the  word  "  buildings  "  in  this 
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subsection  in  relation  to  a  farm  means  what  one  would  ordinarily  call  farm 
buildings.  If  it  were  said  that  this  farm  had  very  excellent  buildings 
upon  it,  nobody  conversant  with  farming  language  would  suppose  that 
reference  was  being  made  to  these  walls  which  run  all  over  the  farm 
to  divide  the  fields,  and,  it  may  be,  also  to  shelter  the  sheep.  Therefore  I 
do  not  think  they  are  "  buildings  "  within  the  meaning  of  the  subsection. 
Then  the  question  is  whether  they  are  "  other  structures  .  ,  .  appur- 
"  tenant  to  or  used-  in  connection  with  any  such  buildings."  All  the  farm 
is  used  in  connection  with  the  farm  buildings  in  one  sense,  but  the  words 
cannot  mean  that.  What  is  intended  to  be  described  is  a  structure,  the 
use  of  which  is  immediately  connected  with  the  use  of  the  building.  I 
will  not  give  an  instance  of  it,  because  giving  instances  is  not  a  very 
useful  practice  ;  instances  are  misleading.  Here  all  that  can  be  said 
about  these  walls  is  that  the  sheep  which  shelter  in  the  farm  buildings, 
strictly  so  called,  when  thej'  go  forth  in  the  open  country  in  the  summer 
find  a  substituted  shelter  behind  these  walls.  I  suppose  it  is  suggested 
that  if  it  was  not  for  the  walls  on  the  hill  they  could  not  be  driven  out  of 
the  building,  but  it  seems  to  me  an  entire  fallacy  to  suggest  that  that 
m.akes  them  walls  used  in  connection  with  the  buildings  for  this  piu'pose. 
The  sheep  must  have  protection  against  a  certain  amount  of  cold.  If 
they  are  not  in  the  buildings  they  get  the  protection  of  the  walls,  but  I  am, 
utterly  unable  to  see  how  there  can  be  any  connection  between  the  uses  of 
the  two  things  in  the  sense  required  by  the  statute.  The  buildings  and  the 
walls  are  used  alternatively  and  at  different  times  for  the  same  purpose, 
but  that  does  not  seem  to  me  to  indicate  any  connection  between  the  two. 
I  think  some  sort  of  subordination  of  one  tn  the  other  is  involved  in  the 
words  of  the  subsection.  I  do  not  think  these  walls  can  be  said  either  to 
be  appiurtenant  to  farm  buildings  or  used  m  connection  with  them,  merely 
because  the  sheep  shelter  by  them.  Therefore  I  think  that  the  appeal 
fails. 

It  has  been  contended  that  1  ought  to  make  an  order  as  to  costs  which 
the  Eeferee  ought  to  have  given  to  the  appellant.  I  am  unable  to  do  so. 
Orders  of  that  kind  are  left  to  the  Keteree,  and  I  am  not  going  to  initiate 
a  practice  of  appealing  to  the  Court  only  on  the  question  of  costs  awarded 
by  the  Referee.— (84  L.  J.,  1166.) 


468 

[KING'S  BENCH  DIVISION.] 

BRAKE  ..  INLAND  REVENUE  COMMISSIONERS. 

[Januaey  26th,  1915.] 

Hetenue — Undeveloped  Land  DuUj — Land  Deceloper—Land  lield  for 
Sale — Land  "  used  tana  fide  for  any  Business" — Finance  (1909-10) 
Aet,  1910  (10  Edw.  VIZ,  c.  8),  s.  16  (2). 

Where  a  person  carried  on  the  business  of  a  land  developer,  utilising 
his  land  in  connection  with  his  business  by  its  development  with  a  view  to 
sale  in  accordance  with  the  demands  of  the  market  for  the  time  being, 
and  with  the  aid  of  a  system  of  advertisement  designed  to  attract 
purchasers : — 

Held,  that  the  land  was  not  being  "  used  bona  fide  for  any  business, 
"  trade,  or  industry"  within  the  meaning  of  Section  16  (2)  of  the  Finance 
(1909-10)  Act,  1910,  and  was  chargeable  with  undeveloped  land  duty. 

Rowlatt,  J.  ;  The  question  in  this  case  is  whether  this  land  is  "  used 
"  bona  fide  for  any  business,  trade,  or  industry."  It  seems  to  me  to  be  too 
clear  for  argument  that  the  use  of  land  for  any  business,  trade,  or  industry 
means  the  employment  of  the  land  as  land.  That  means,  of  course,  its 
physical  employment,  not  because  one  reads  in  the  word  "  physically  " 
before  "  used  "  in  the  statute,  but  because  the  use  of  the  land  means  the 
use  of  the  land  as  land,  and  that  brings  in  the  idea  of  physical  use.  The 
use  of  land  intended  by  the  statute  is  not  the  use  of  it  as  a  saleable  article 
held  in  a  condition  in  which,  regarded  as  land,  it  is  unused  for  business, 
trade,  or  industry,  whether  it  is  so  held  as  a  marketable  commodity,  or  as  a 
sample,  or  for  any  other  ulterior  commercial  purpose.  For  these  reasons 
I  think  that  this  appeal  fails. — (84  L.  J.,  759.) 
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[KING'S  BENCH  DIVISION.] 

INLAND  REVENUE  COMMISSIONERS  /•.  ST.  JOHN'S 
COLLEGE,  OXFORD. 

[January  2(;th,  1915.] 

Si'eenue  —  Ilerersioii  Duty  —  Grant  of  Lease  in  •consideration  of 
Suvrender  of  Old  Lease  and  Payment  of  Sum  of  Moneij— Basis 
for  ascertaining  Total  Value  of  Land  at  tlm  Time  of  Original 
Grant  of  Lease — To  lie  aseertaiiwd  "  on  the  basis  of  tlie  Rent 
'■reserved  and  Payments  made  in  consideration  of  tlie.  Lease" — 
'  Payments  made'"— Finance  (1909-10)  Act,  1910  (10  JEdiv.  VII., 
c.  S),  ss.  13  (2),  2.5  (3). 

For  the  purpose  of  ascertaining  the  benefit  accruing  to  a  lessor  on  the 
determination  of  a  lease,  in  respect  of  which  he  is  assessed  to  reversion 
duty,  it  is  necessary,  under  Section  13  (2)  of  the  Finance  (1919-10)  Act, 
1910,  to  ascertain  the  total  value  of  the  land  at  the  time  of  the  original 
grant  of  the  lease  "  on  the  basis  of  the  rent  reserved  and  payments  made 
"  in  consideration  of  the  lease." 

The  lessors  were  accustomed  to  grant  a  lease  of  certain  premises  for 
forty  years  at  a  nominal  rent,  and  at  the  expiration  of  fourteen  years  to 
grant  a  new  lease  for  forty  years  in  consideration  of  the  surrender  of  the 
existing  lease,  payment  of  the  same  rent,  and  of  a  sum  of  money. 

Held,  that  in  ascertaining  the  above  total  value  recourse  must  be  had 
to  the  definition  of  total  value  in  Section  25  (3)  of  the  Act — that  is  its 
value  in  the  open  market — but  that  the  calculation  must  be  on  the  basis  of 
the  rent  reserved  and  payments  made  in  consideration  of  the  grant  of  the 
lease,  as  directed  by  Section  13  (2),  and  that  accordingly,  in  the  above 
circumstances,  the  total  value  must  be  ascertained  on  the  basis  of  the  rent 
and  of  that  for  which  the  payment  was  made — namely,  the  exchange  of  a 
term  of  twenty-six  years  at  that  rent  for  a  forty  years'  term  at  the  same 
rent. 

Held,  also,  that  the  surrender  of  the  existing  lease  was  not  a  payment 
made  within  the  meaning  of  Section  13  (2),  and  could  not  therefore  form 
a  part  of  the  basis  for  the  above  calculation. 

Appeal  by  way  of  petition  against  the  decision  of  a  Referee  under  the 
Finance  (1909-10)  Act,  1910,  against  an  assessment  to  reversion  duty  on 
the  determination  of  a  certain  lease,  charged  under  Section  13. 

By  the  lease  in  question,  dated  December  8,  1896  (called  herein  "  the 
"lease  of  1896"),  made  between  the  respondents,  St.  John's  College, 
Oxford,  as  freeholders,  of  the  one  part,  and  William  Eaglestone  (herein 
called  "  the  lessee  ")  of  the  other,  the  respondents,  "  in  consideration  of 
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« 
"  the  sum  of  £95  Ss.  sterling  to  them  paid  by  the  said  lessee,  and  for  other 
"  good  considerations,"  demised  to  the  lessee  certain  premises  for  the  term 
of  forty  years  from  October  10,  1896,  at  the  yearly  rent  of  £2  2s.  A 
preyious  lease,  dated  October  15,  1884  (called  herein  "  the  lease  of  1884  "), 
was  surrendered.  This  was  in  accordance  with  a  long-established  custom, 
which,  it  was  admitted,  had  no  contractual  force,  whereby  at  the  expiration 
of  fourteen  j'ears  after  the  date  of  the  grant  of  a  lease  a  new  lease  for  a 
similar  term  of  forty  years,  at  the  same  rent,  and  subject  to  a  similar  pay- 
ment of  £95  8s.,  was  grajited,  the  existing  lease  being  surrendered. 

On  October  10,  1910,  the  respondents  granted  a  lease  of  the  same 
premises  for  a  similar  term  of  forty  years,  expressed  to  be  in  consideration 
of  the  surrender  of  the  lease  of  1896,  and  of  the  above  payment  of  £95  Ss. 
On  January  27,  1912,  the  Commissioners  gare  notice  in  writing  to  the 
respondents  of  their  assessment  to  reversion  duty  under  Section  l.S  (1)  of 
the  Finance  (1909-10)  Act,  1910,  in  respect  of  the  benefit  accruing  to  them 
by  reason  of  the  determination  on  October  10,  1910,  of  the  lease  of  189t;. 
The  Commissioners  arrived  at  the  assessment  as  follows :  They  ascertained 
the  total  value  on  October  10,  1910,  as  defined  by  Section  25  (3)  of  the 
Act,  in  accordance  with  Section  13  (2),  to  be  £734  (which  was  not 
disputed),  and  the  total  value  at  the  time  of  the  grant  of  the  lease  of  1890 
(purporting  to  be  on  the  basis  of  the  rent  reserved  and  payments  made  ir. 
consideration  of  that  lease  in  accordance  with  the  last-mentioned  sub- 
section) to  be  £168  13s.  They  made  no  deductions  from  the  £734  for 
works  executed  or  expenditure  of  a  capital  nature,  or  for  compensation 
payable  by  the  lessors  on  determination  of  the  lease,  and  accordingly 
ascertained  the  value  of  the  benefit  accruing  to  the  respondents  at 
£565  7s.,  upon  which  the  duty  amounted  to  £56.  This  being  discounted 
as  provided  for  in  Section  3  (2)  of  the  Revenue  Act,  1911  (1  Geo.  V.,  c.  2), 
gave  a  sum  of  £20  3s.  lid.  as  the  net  reversion  duty. 

At  the  hearing  before  the  Referee  it  was  agreed  (a)  that  the  total  value 
of  the  hereditaments  as  on  October  10,  1910,  was  £734  ;  (V)  that  no  part 
of  the  total  value  was  attributable  to  works  executed  or  expenditure  of  a 
capital  nature  incuned  by  the  lessors  during  the  term  ;  and  (c)  that,  if  the 
grant  of  the  new  lease  of  October  10,  1910,  constituted  compensation  pay- 
able by  the  lessors  at  the  determination  of  the  lease  of  1896,  the  amount  to 
be  deducted  therefor  from  the  total  value  of  £734  was  £620.  The  Com- 
missioners  admitted  that  if  the  deduction  under  (c)  ought  to  be  made  no 
reversion  duty  was  payable  upon  the  determination  of  the  lease  of  1896. 

In  ascertaining  the  total  value  at  the  time  of  the  original  grant  of  the 
lease  of  1896  on  the  basis  of  the  rent  reserved  and  payments  made  in  con- 
sideration thereof,  the  Commissioners  disregarded  the  fact  that  part  of  the 
consideration  for  the  grant  of  the  lease  was  the  surrender  of  the  lease  of 
1884.  They  accordingly  proceeded  as  follows  :  (a)  They  ascertained  the 
capital  value  at  thirty  years'  purchase  of  the  yearly  rent  of  £2  2s.,  which  is 
£63.  (i)  They  decapitaliaed  the  fine  of  £95  8.».  on  the  basis  of  an  annual 
payment  (on  the  0  pei- cent.' tables)  spread  over  the  whole  term  of  forty 
years,  which  was  grunted  by  the  lease  of  1896,  which  worked  out  a-i 
follows  :  £15  being  the  present  value  (on  the  6  per  cent,  tables)  of  £1  per 
annum  for  forty  years,  £95  8,s.  is  the  pre.'ent  value  (on  the  same  tables)  of 
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an  annual  sum  of  £6  7s.  id.  payable  for  the  same  period,  (e)  They  then 
.ihcertamed  the  capital  value  (on  the  6  per  cent,  tables)  of  the  said  annual 
^um  of  £6  Is: id.  on  the  footing  of  it  being  an  annual  payment  in  per- 
petuity, which  is  £105  ns.  This  sum,  being  added  to  the  said  £63,  gave 
a  total  value  of  £168  13«. 

The  respondents  contended  for  a  different  method  of  computation.  It 
-vas  proved  before  the  Referee  that  the  said  fine  of  £95  8s.  was  computed 
upon  the  basis  of  an  annual  payment  of  a  further  rent  of  £i7  14s.  (which, 
if  added  to  the  said  annual  rent  of  £2  2s.,  would  be  the  annual  value  to 
the  respondents  on  October  10,  1910),  for  the  term  of  fourteen  years  as 
from  October  10,  1936,  being  the  date  at  which  the  lease  of  December  8, 
1896,  would  have  expired  by  effluxion  of  time.  And  the  Commissioners 
admitted  that  the  £95  8s.  represented  approximately  the  present  value  as 
on  December  8,  1890,  of  an  annual  payment  of  £47  14s.  for  fourteen  years 
deferred  for  twenty-six  years.  The  respondents  therefore  contended  (a) 
that  the  real  annual  value  to  them  on  December  8,  1896,  was  £49  16s.— 
namely,  £47  14s.  plus  £2  2s.  ;  (J)  that  they  had,  by  reason  of  the  fines 
paid  on  the  grant  of  previous  leases,  received  the  value  of  the  difference 
between  the  real  annual  value  to  them  of  the  hereditaments  and  the  yearly 
rent  of  £2  2s.  up  to  October  10,  1936  ;  and  (c)  that  the  total  value  of  the 
hereditaments  at  the  time  of  the  original  grant  of  the  lease  of  1896, 
ascertained  on  the  basis  of  the  rent  reserved  and  payments  made  in  con- 
sideration of  the  lease,  was  the  capital  value  on  the  6  per  cent,  tables  of  an 
annual  sum  of  £49  16s.,  payable  in  perpetuity,  which  capital  value  was 
£830.  The  respondents  accordingly  contended  that  the  total  value  on  the 
grant  of  the  lease  of  1896  was  £830.  The  Commissioners  contended  that 
(a)  upon  the  true  construction  of  the  Finance  (1909-10)  Act,  1910,  and 
the  Revenue  Act,  1911,  a  benefit  accrued  to  the  respondents  by  reason  of 
the  determination  of  the  lease  of  1896,  upon  the  value  of  which  reversion 
duty  was  payable  ;  (J)  the  grant  of  the  new  lease  of  October  10,  1910, 
ought  not  to  be  taken  as  compensation  payable  by  the  respondents  at  the 
determination  of  the  lease  of  1896  ;  and  (c)  that  their  method  of  ascertain- 
ing the  total  value  at  the  time  of  the  grant  of  the  lease  of  1896  was 
correct. 

Rowlatt,  J. :  The  question  in  this  case  is  as  to  the  proper  way  of  calcu- 
lating the  amount  upon  which  reversion  duty  is  payable.  Reversion  duty 
is  charged  by  Section  13  of  the  Finance  (1909-10)  Act,  1910,  upon  the 
benefit  accruing  to  a  lessor  by  reason  of  the  determination  of  a  lease,  and 
•that  indicates  taxation  of  the  character  I  am  about  to  mention.  "While 
under  lease,  land  is  not  at  the  disposal  of  the  lessor,  but  when  it  falls  in  it 
becomes  at  his  disposal,  and  this  taxation  is  aimed  at  the  benefit  which 
accrues  to  him,  which  benefit  is  represented  as  the  difference  between  two 
values  which  have  to  be  fixed  as  at  the  commencement  of  the  lease  and  as 
at  its  determination.  Counsel  for  the  respondents  has  indicated,  for  the 
purpose  only  of  keeping  the  point  open,  that,  inasmuch  as  the  lease  only 
determined  upon  the  terms  that  the  property  was  at  once  granted  away 
again,  no  benefit  at  all  accrued  to  the  lessor.  But  I  need  not  deal  with 
■that  point.  No  question  arises  in  this  case  as  to  the  total  value  under 
Section  13  (2)  of  the  Act  at  the  time  the  lease  of  1896  determined.    The 
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only  question  is  as  to  the  total  value  at  the  time  of  the  origiual  grant  of 
that  lease.  The  words  of  Subsection  (2)  are  :  "  the  total  value  of  the  laml 
"  at  the  time  of  the  original  grant  of  the  lease."  Those  words,  coupled 
with  the  preceding  words,  "  the  total  value  (as  defined  for  the  purpose  of 
"  the  general  provisions  of  this  Part  of  this  Act  relating  to  valuation)  of 
"  the  land  at  the  time  the  lease  determines,"  indicate  that  the  comparison 
is  to  be  made  between  the  total  value  as  defined  in  the  Act,  on  the 
determination  of  the  lease,  and  the  total  value  (which  I  should  assume,  at 
present,  was  the  same  value)  at  the  commencement  ot  the  lease.  The  words 
"  total  value  "  have  no  meaning  at  all  except  by  virtue  of  the  definition  in 
Section  25  (3)  of  the  Act,  and  I  do  not  think  that  in  construing  an  Act  of 
Parliament  I  can  read  the  word  "  total "  as  being  there  'per  incuriam. 
Therefore  I  am  driven  to  Section  25  (3)  which  defines  "  total  value,"  in 
order  to  discover  the  two  sums  between  which  the  comparison  is  to  be 
instituted.  I  am  driven  to  do  that  if  the  taxation  is  really  upon  the 
increase  of  value  in  the  property  which  has  taken  place.  But  I  am 
directed  by  Section  13  (2)  to  observe  a  certain  limitation — namely,  that 
the  total  value  is  "  to  be  ascertained  on  the  basis  of  the  rent  reserved  and 
"  payments  made  in  consideration  of  the  lease."  It  is  upon  the  meaning 
of  that  direction  that  this  question  really  arises. 

I  do  not  myself  think  that  there  is  any  difficulty  in  reading  Section 
13  (2)  with  Section  25.  It  seems  to  me  that  what  has  to  be  done  is  this  : 
Section  25  (1)  has  to  be  looked  at  to  see  what  is  the  gross  value  of  the  land 
as  ascertained  by  chaffering  in  the  market  between  a  willing  seller  and  a 
willing  buyer  ;  then,  to  get  total  value  there  must  be  deducted  (Sub- 
section (3))  the  amount  required  to  represent  the  public  rights  of  way, 
restrictive  covenants,  &c.  But  in  ascertaining  the  gross  value,  the  basis 
of  the  rent  reserved  and  payments  made  in  consideration  of  the  lease 
must,  by  virtue  of  the  combined  effect  of  Section  18  (2)  and  Section  25, 
be  regarded.  How  am  I  to  apply  the  words  "  to  be  ascertained  on  the  basis 
"  of  the  rent  reserved  and  payments  made  in  consideration  of  the  lease"  ? 
Counsel  for  the  respondents  contend  that  the  surrender  of  a  lease  is  » 
payment  iwithin  the  meaning  of  the  subsection.  I  think  that  is  an 
unarguable  position.  The  surrender  of  a  lease  is  not  a  payment.  But 
that  is  far  from  concluding  the  case.  Value  is  to  be  ascertained  "  on  the 
"  basis  of  the  rent  reserved  and  payments  made."  If  a  payment  is  made 
when  the  lease  is  granted — for  example,  in  the  case  of  a  fine— it  is  not 
suggested  that  I  ought  simply  to  take  that  lump  sum  and  add  it  on  to  the 
value  of  the  rent  reserved  ;  that  would  be  an  absurdity.  I  have  to  take 
the  payment  with  refereme  to  what  it  is  paid  for.  If  the  property  is  in 
hand  and  a  new  lease  is  granted — the  case  which  most  often  occurs — I 
have  to  consider  as  a  basis  the  length  of  the  term  granted,  and  the  payment 
made  only  affords  a  basis  upon  which  any  desired  calculation  can  be  made 
if  the  payment  is  taken  with  reference  to  the  number  of  years  at  a  ceitain 
rent  which  the  payment  buys.  How  am  I  to  apply  that  basis  in  this  case, 
where  a  payment  was  made  in  consideration  of  the  exchange  of  a  leasehold 
interest  with  twenty-six  years  to  run  for  a  lease  with  forty  years  to  run  ? 
It  is  said  by  the  appellants  that  I  must  simply  take  that  payment  as  applic- 
able to  the  forty  years  and  divide  it  up.     But  that  is  not  looking  at  the 
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substance  oE  the  transuction,  and  a>ses»ing  the  property  upon  the  basis  of 
the  payment  made.  In  fact  the  payment  was  not  made  for  forty  years  but 
for  fourteen,  deferred  to  the  end  of  twenty-six  years  from  that  date  ;  and 
when  that  transaction  is  looked  at,  and  the  question  as  to  what  light  the 
payment  throws  upon  the  value  of  the  property  is  considered  (which  is  what 
has  to  be  done  if  the  value  is  assessed  upon  the  basis  of  a  payment),  the 
only  light  which  the  payment  throws  up&n  the  value  of  the  property— the 
only  basis  which  it  affords  for  calculating  anything— is  the  information 
which  it  gives  as  to  how  much  would  be  paid  for  the  extension  of  twenty- 
six  years'  interest  into  a  forty  years'  interest,  which  is  the  same  thing  as  a 
leasehold  interest  for  fourteen  years  at  the  expiration  of  twenty-six  years. 
Therefore  I  must  split  up  the  £9.5  Ss.  in  that  way,  anA  not  simply  reduce 
it  to  an  annual  sum  on  the  footing  that  the  property  was  in  hand  when  the 
new  lease  was  granted  ;  and,  according  to  the  calculation  which  has  been 
made,  the  £95  8«.  represents  two  years'  annual  value,  having  regard  to  the 
exchange  in  the  two  leasehold  terms  which  are  affected  by  the  transaction. 
The  proper  figure  payable  was  two  years'  annual  value,  and  that  is  £95  8.?. ; 
therefore,  if  the  total  value  is  to  be  assessed  on  the  basis  of  the  rent  re- 
served and  payments  made,  what  has  to  be  done  is  to  assess  it  on  the  basis  of  two 
guineas  a  year  rent,  and  a  payment  of  £95  8«.  for  the  exchange  of  the  twenty- 
six  years'  term  at  that  rent  into  a  forty  years'  term  at  the  same  rent,  and 
on  that  footing  I  understand  the  Referee  has  decided  in  favour  of  the 
respondents.  I  am  bound  to  say  that  I  was  very  much  of  the  contrary 
opinion  during  a  large  part  of  the  argument ;  but  now  that  I  see  the  real 
relation  of  the  payment  of  the  fine  to  the  transaction  in  question,  I  have  come 
clearly  to  the  conclusion  that  the  only  basis  which  the  payment  of  £95  Ss. 
affords  at  all  is  the  one  I  have  indicated.  Of  course  the  argument  based 
on  the  supposed  general  scope  of  the  statute  is  open  to  the  respondents.  Jt 
is  perfectly  clear  that  in  point  of  arithmetic  they  are  right  if  the  com- 
parison is  to  be  for  the  purpose  of  ascertaining  the  increase  of  value  of  the 
land  in  the  meantime.  But  I  am  not  in  the  least  influenced  by  that  con- 
sideration. It  seems  to, me  I  have  to  look  at  .the  words  of  the  Act  of 
Parliament  and  apply  them  strictly,  but  so  as  to  make  them  work  out  in  a 
sensible  way  by  reading  "  payment "  with  regard  to  that  for  which  the 
payment  is  made,  and  not  by  taking  the  payment  as  being  made  for  the 
same  thing  in  the  case  of  an  immediate  term  granted,  and  in  the  case  of  a 
deferred  term  granted  upon  the  surrender  of  an  existing  lease;  Therefore 
I  am  of  opinion  that  the  appeal  fails  and  must  be  dismissed. — (84  L.  J., 
922.) 
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[KING'S  BENCH  DIVISION.] 

INLAND  KEVENUK  COMMISSIONERS  ,.  SHEFFIELD  AND 
SOUTH  YORKSHIRE  NAVIGATION  COMPANY. 

[JASUAIIY  26th,  1915.] 

Rereimc— Increment  Valve  Duty— Lease  of  MineraU—Term  ''not  ex- 
'' ceedin'g  foirteen  years"—  Finance  (1909-10)  Act,  1910  (10 
Edm.  VIZ,  0.  S),ss.l,22. 

Under  Section  22  of  the  Finance  (1909-10)  Act,  1910,  increment  value 
duty  is  payable  in  respect  of  a  lease  of  minerals,  although  the  lease  is  for 
a  term  not  exceeding  fourteen  years. — ([1915]  L.  J.,  K.B.,  922.) 


[COURT  OF  APPEAL.] 
[February  28th  and  March  11th,  1916.] 

In  1909  the  appellant  company  granted  a  mining  lease  for  a  term  of 
ten  years  from  January  1,  1910.  The  Commissioners  assessed  increment 
value  duty  to  the  sum  of  £57  for  the  year  1912-13  upon  the  minerals 
comprised  in  the  lease  under  Section  22  of  the  Finance  (1909-10)  Act, 
1910.  The  company  claimed  exemption  on  the  ground  that  the  term 
of  the  lease  Ibeing  for  ten  years  only  it  came  within  the  exception  con- 
tained in  the  Finance  (1909-10)  Act,  1910,  Section  1  (a). 

Held,  by  Cozens  Hardy,  M.R.,  and  Wan-ington,  L.J.  (Phillimore, 
L.J.,  dissenting),  that  increment  value  duty  was  payable. 

Decision  of  Rowlatt,  J.,  King's  Bench  Division  (8-t  L.  J.  E.,  922), 
affirmed. 

[March  11th,  1916.] 

Cozens-Hardy,  M.R. .  This  appeal  relates  to  increment  value  duty 
in  respect  of  coal  mines.  Before  dealing  with  the  particular  facts,  it  is 
desirable  to  consider  the  relevant  sections  of  the  Finance  Act,  1910. 
Section  1  imposes  on  the  increment  value  of  any  land  a  duty  called 
increment  value  duty.  The  scheme  of  the  section  is  reasonably  clear, 
and  the  following  propositions  may  be  stated  : — 

(A)  It  is  payable  only  on  an  "occasion,''  which  is  defined  as  being 
either  a  transfer  on  sale  or  the  grant  of  a  lease  for  more  than 
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fourteen  years  or  death.    I  purposely  omit  Subsection  (c)  which 
relates  to  corporations. 

(B)^  The  increment  is  the  difference  between  the  site  value  on  the 
"  occasion  "  and  the  site  vahie  on  the  30th  April,  1909,  or  on  any 
subsequent  "  occasion,"  and  the  duty  is  one-fifth  of  this  capital 
sum. 

(c)  The  duty  is  payable  by  the  grantor  or  lessor,  and  not  by  the 
purchaser  or  lessee. 

(D)  "  Land  "  in  Section  1  includes  minerals. 

When  we  come  to  Section  22,  we  find  a  new  code  relating  to  minerals  ; 
that  which  is  called  increment  Talue  duty  is  made  payable  in  respect  of 
minerals  comprised  in  a  mining  lease.  But  the  duty  bears  a  very  slight 
resemblance  to  the  duty  under  Section  1,  and  it  seems  a  pity  that  a. 
different  name  was  not  given  to  it. 

(E)  It  is  not  charged  on  the  "  occasion  "  of  the  grant  of  a  mining 
lease. 

(P)  The  duty  is  charged  annually,  instead  of  being  estimated  as  a 
capital  sum. 

(G)  It  is  recoverable  like  mineral  rights  duty. 

(h)  It  is  called  an  "  increment "  value  duty,  although  the  value  of 
minerals  which  are  being  worked  grows  less  and  less,  and  it  is 
barely  possible  to  suggest  a  case  in  which  there  might  be  an 
increment. 

(I)  There  is  no  reference  to  April  30,  1909,  except  in  Section  22  (2) 
where  minerals  which  on  that  day  were  comprised  in  a  mining 
lease  are  exempted  from  increment  value  duty. 

(j)  Minerals  comprised  in  a  mining  lease  are  treated  as  a  separate 
parcel  of  land  (Section  23  (2)). 

Several  difficulties  arise  in  attempting  to  read  Section  1  as  modified  by 
Sections  22  and  23.  Is  the  "  occasion  "  to  be  wholly  disregarded,  not  only 
in  the  case  of  a  grant  of  a  mining  lease,  but  also  on  the  "  occasion  "  of  a 
death  ?  Upon  the  whole,  though  not  without  doubt,  I  think  the  duty 
payable  annually,  begins  to  be  payable  and  continues  to  be  payable  without 
reference  to  any  "  occasion.^''  Subsection  (3)  is  obscure,  but  it  professes  to 
lay  down  certain  hypothetical  principles  by  the  application  of  which  the 
annual  payment  is  to  be  ascertained.  Take  two  imaginary  figures  and 
take  two-twenty-fifths  of  the  difference.  The  Referee  has  worked  out 
the  figures,  and  his  finding  on  this  point  is  not  challenged. 

As  to  the  particular  facts.  The  minerals  were  comprised  in  a  mining 
lease  dated  December  23,  1909,  for  a  term  of  ten  years  from  January  1, 
1910,  which  lease  is  vested  in  the  appellant's  lessee.  On  March  13,  1912, 
a  provisional  valuation  was  made,  and  on  November  10,  1913,  duty  was 
assessed  at   £57.    An  appeal  was  presented  to  Mr.  Martin,  one  of  the 
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Referees.  He  held  that  no  increment  value  duty  is  payable,  on  the 
ground  that  a  lease  for  a  term  not  exceeding  fourteen  years  is  exempt 
under  Section  1.  I  am  unable  to  accept  this  view.  The  enactment  in 
Sec-tion  22  (1)  that  "  no  increment  value  shall  be  charged  on  the  occasion 
"  of  the  grant  of  :i  mining  lease  "  really  repeals  the  whole  of  Section  1  (a) 
so  far  as  a  mining  lease  is  concerned,  and  does  not  leave  the  fourteen 
years  as  a  relevant  fact.  The  Commissioners  appealed,  and  Mr.  Justice 
Kowlatt  reversed  the  decision  of  the  Referee  and  held  the  duty  payable. 
I  agree  with  the  decision  of  Mr.  Justice  Rowlatt.  Section  22  begins  a  new 
code  dealing  with  minerals  comprised  in  a  mining  lease  or  being  worked.  It 
ie  necessary  to  refer  to  Section  1  to  ascertain  the  rate  of  duty,  viz.,  20  per 
cent.,  but  for  no  other  purpose.  Section  1  is  not  the  only  charging  section, 
for  Section  22  (3)  creates  an  annual  charge.  So  far  as  minerals  comprised 
in  a  mining  lease  are  concerned,  the  charge  in  Section  1  is  swept  away 
and  a  new  charge  of  duty,  under  the  old  name,  but  with  very  different 
incidents,  is  substituted.  The  provision  in  Section  1  excepting  a  lease 
of  fourteen  years  has  in  truth  no  relation  to  the  duty  payable  under 
Section  22  when  once  the  idea  of  an  '•  occasion "  is  given  up,  and  an 
annual  payment  dependent  upon  annual  workings  is  the  measure  of  the 
duty.  The  conclusion  seems  to  me  irresistible  that  the  existence  of  a 
lease  for  more  or  less  than  fourteen  years  is  an  irrelevant  fact. 

In  my  opinion  the  appeal  fails,  and  must  be  dismissed  with  costs. 


[KINGS  BKNCH  DIVISION  IN  IRELAND.] 

INLAND  REVENUE  COMMISSIONERS  >:  COOKMAN. 

[January  26-28'^h  ;  Febeuaky  25th,  1915.] 

Jtereniw — Estate  Duty — Lands  bougJU-out  under  tlie  Land  Purcliase 
{Ireland^Acts  subject  to  an  Annuity — Property  passing  on  Death — 
Princij>al  Value  how  ascertained — •'  Jncumirance'" — Finance  Act, 
1894,  ss.  1,  7  (1)  (5);  Finance  (1909-10)  Act,  1910,  s.  60  (2). 

Jleld,  the  principal  value  for  the  purpose  of  estate  duty  of  a  holding 
purchased  under  the  Irish  Land  Purchase  Acts,  which  at  the  death  of  the 
proprietor  is  subject  to  a  land-pnrchase  annuity,  is  the  price  which  the 
holding  would  fetch  at  the  time  of  the  death  of  the  deceased  if  sold  in  the 
open  market,  subject  to  the  land  purchase  aunuity.  Such  annuity  is  not 
an  "  incumbrance  "  within  the  meaning  of  Section  7  (1)  of  the  Finance 
Act,  1891. 


Appeal  under  Section  33  of  the  Finance  (1909-10)  Act,  1910,  against 
the  decision  of  the  Referee  (reported  in  Part  G  at  p.  342,  where  the  facts 
of  the  case  and  the  decision  of  the  Referee  are  reported). 
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The  petitioners,  the  Commissioners  of  Inland  Revenue,  submitted  that 
the  decision  of  the  Referee  was  erroneous,  on  the  ground  that  the  principal 
value  within  the  meaning  of  Section  7  (5)  of  the  Finance  Act,  1894,  and 
Section  60  of  the  Finance  (1909-10)  Act,  1910,  of  the  lands  was  correctly 
estimated  at  £2,357  17«.  Id.  The  respondent  submitted  that  in  arriving 
at  the  principal  value  of  the  said  lands  under  the  last -mentioned  section 
the  Commissioners  are  not  entitled  to  have  regard  to  the  annuity  or  mort- 
gage payable  out  of  the  said  lands  ;  (2)  that  the  redemption  value  of  the 
said  annuity  can  only  be  regarded  by  way  of  deduction  from  the  said 
principal  value  when  ascertained.  By  consent  during  the  arguments  the 
petition  was  amended  by  adding,  to  the  grounds  on  which  it  was  submitted 
the  Referee's  decision  was  erroneous,  the  following  :  "  Or  in  the  alterna- 
"  tive  that  the  property  passing  within  the  meaning  of  Section  1  of  the 
"  Finance  Act,  1894,  was  the  equity  of  redemption  in  the  lands,  and  that 
"  the  principal  value  ....  was  the  value  of  the  equity  of  redemption." 

Authorities  cited  :  Attorney- General  v.  RoUnson,  35  Ir.  L.  T.  R.,  37, 
(1901")  2  I.  R.,  77;  Earl  Corcley  v.  Inland  Sevenue  Commissioners^ 
(1899),  A.C.  198;  Attorney- Genernl  v.  Dulte  of  Riehmond  (ls)07) 
2  K.B.,  923,  (1908)  2  K.B.,  729,  (1909)  A.C.,  466  ;  Inland  Revenue 
Commissioners  v.  Clay  (1914),  3  K.B.,  466  ;  57  &  58  Viet.  e.  30,  ss.  7 
(1)  (5),  16,  22  (1)/.*.  ;  10  JEdw.  VII.,  c.  8,  ss.  60  (1)  (3),  61  (2)  ;  .50  &  r>l 
Vict.,  c.  33,  ss.  18,  20  ;  48  &  49  Vict.,  c.  73,  ss.  2,  4  ;  44  &  45  Vict,  c.  41, 
*■.  2  (7) ;  44  &  45  Vict.,  c.  12,  ss.  33,  35,  36. 

The  judgment  of  the  Court  was  delivered  by  Palles,  L.C.B.  :  This 
appeal  involves  the  principle  of  the  calculation  of  the  value  for  estate  duty 
purposes  of  a  holding  upon  the  death  of  a  former  tenant  who  had  pur- 
chased the  fee  simple  under  the  Land  Purchase  Acts,  but  the  purchase 
money  of  which  had  not  been  wholly  paid  off  at  his  death.  All  the 
material  facts  are  admitted.  William  Cookman  died  on  November  19, 
1911,  possessed  inter  alia  of  certain  lands  in  the  county  of  Wexford 
which  he  formerly  held  as  tenant,  but  which  he  had  purchased  under  our 
Land  Purchase  Acts.  To  effect  this  purchase  the  State  advanced  a  sum 
of  £1,610,  in  consideration  of  which  the  lands  were  charged  under  these 
Acts  with  an  annuity  ot  £52  6s.  dd.  for  a  long  term  of  years,  payable  to 
the  Irish  Land  Commission  as  a  trustee  for  the  Crown.  This  annuity 
was  under  these  Acts  redeemable  ;  the  redemption  value  at  Mr.  Cookman's 
death  was  £1,557  17«.  7d.  The  value  of  the  fee  simple  of  the  lands  dis- 
charged from  this  aimuity  was  £1,917.  The  lands,  subject  to  the  annuity, 
if  sold  in  the  open  market  at  the  time  of  Mr.  Cookman's  death,  would 
have  fetched  £800.  The  Commissioners  contend  here  that  the  principal 
value  of  the  lands  for  estate  duty  purposes  is  £2,357  17*.  Td,  (being  the 
aggregate  of  this  £800  and  the  £1,557  17 s.  Id.,  the  redemption  price 
of  the  annuity),  from  which  aggregate  they  admit  is  to  be  deducted 
(under  Section  7  of  the  Finance  Act,  1894)  the  value  of  the  charge 
£1,557  17*.  Id.,  leaving  the  net  amount  assessable  to  duty  at  £800  ;  and 
by  amendment  allowed  at  the  hearing  they  claim  alternatively  that  the 
principal  value  is  the  £800  as  the  market  value  of  the  deceased's  interest 
which  passed  at  his  death.     On  the  other  hand,  the  respondent  here,  the 
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executor  of  the  deceased,  submits  that  the  value  is  to  be  ascertained  by 
deducting  from  the  £1,917  the  value  of  the  unincumbered  fee  simple  the 
sum  of  £1,557  17*.  Id.,  the  redemption  price  of  the  annuity,  which  wouW 
reduce  the  assessable  value  to  £359  2*.  M.  The  judgment  of  the  Beferee 
vfas  that  the  respondents'  modp  of  application  was  right  in  principle,  and 
we  have  to  decide  whether  it  is  so  or  not,  and  if  not  which  of  the  two 
modes  insisted  on  by  the  Commifsioners  is  the  right  principle  for  the 
valuation  of  such  an  interest  in  lands.  The  material  enquiry  is  what 
property  in  these  lands  passed  upon  the  death  of  Mr.  Cookman.  Un- 
doubtedly the  unencumbered  fee  simple  did  not  pass.  The  annuity 
vested  in  the  Land  Commission  remained  vested  in  them  notwithstanding 
Mr.  Cookman's  death  in  identically  the  same  state  as  it  had  been  vested 
in  them  on  the  day  before  the  death.  He  never  had  any  greater  estate 
than  the  fee  subject  to  the  annuity.  The  annuity  appears  to  have  been  a 
statutable  reservation  to  the  Crown  amd  to  be  practically  of  the  same 
character  during  its  existience  as  a  Crown  rent.  It  was  from  its  creation 
vested  in  a  trustee  for  the  Crown.  At  no  time  was  it  assessable  to  estate 
duty,  and  in  my  opinion  that  which  passed  on  the  death  was  the  fajm  of 
land  with  all  the  statutory  privileges  and  subject  to  the  statutory  liabilities 
attaching  thereto.  In  other  words,  the  fee  simple  subject  to  the  annuity ; 
and  if  that  be  so  it  is  on  the  principal  value  of  that  estate,  subject  to  that 
charge  ascertained  as  in  the  Act  provided,  that  the  duty  is  to  be  assessed. 
Whatever  may  be  the  nature  of  the  unencumbered  fee  simple,  whatever 
may  be  the  value  of  the  charges  on  that  fee  simple  prior  to  the  estate  of 
Cookman  therein,  they  are  of  no  importance  save  as  elements  in  ascer- 
taining the  value  of  the  thing  that  passed  so  far,  if  at  all,  as  under  the 
provisions  of  the  Act  they  can  be  taken  into  consideration  for  that  piu-- 
pose.  Now,  which  of  these  provisions  may  be  taken  into  consideration 
for  that  purpose  1  This  brings  us  to  Section  7  of  the  Act  of  1894  and 
Finance  Act,  1910,  10  Edw.  VII.,  c.  8,  Section  60.  Mr.  Henry  relied  on 
Section  7  (1)  of  the  Act  of  1894.     [He  reads  subsection.] 

Now,  it  is  clear  that  the  thing  out  of  which  these  allowances  are  to  be 
made  is  the  valne  of  the  property  which  has  passed  or  has  been  deemed  to 
pass  on  the  death.  This  is  Lord  Halsbury's  opinion  in  Cowley's  case 
(1899),  A.C.,  198,  at  p.  205. 

If  what  passes  is  a  leasehold  interest  in  land  it  cannot  be  pretended 
that  the  leasehold  interest  only  being  valued  for  estate  duty  purposes  an 
aljowance  is  to  be  made  under  this  section  for  the  value  of  the  head  rent. 
To  do  so  would  be  practically  to  allow  such  value  twice  over,  it  having 
been  already  taken  into  consideration  in  reducing  the  value  of  the  land, 
and  for  that  reason  I  bold  that  neither  an  ordinary  head  rent  nor  the 
annuity  in  the  present  case  is  an  incumbrance  within  the  meaning  of 
Section  7.  There  is,  however,  one  provision  of  1894,  Section  7,  which  is 
germane  to  the  present  case.  Section  7  (5)  enacts  [he  reads  subsection]. 
This  subsection,  rcrenacted  by  the  Finance  Act,  1910,  is,  in  my  opinion, 
that  which,  as  was  rightly  argued  by  the  Solicitor- General,  rales  the 
present  case,  and  it  is  on  this  subsection  that  the  alternative  estimate  of  the 
Commissioners  of  Inland  Revenue — that  relied  on  by  the  amendment — is 
liased. 
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1  am  therefore  of  ot)iiiion  that  the  contention  of  the  respondents  and 
the  first  contention  of  the  Commissioners  of  Inland  Revenue,  to  the 
extent,  if  at  all,  that  it  varies  from  their  alternative  contention,  are  both 
wrong,  and  that  the  Referee  ought  to  hare  fixed  the  principal  value  of 
ttat  which  passed  at  £800.  I  desire  to  add  that  in  my  opinion  the 
argument  for  the  respondents  has  been  based  upon  a  capital  fallacy  as  to 
the  real  interest  acquired  by  a  tenant  purchasing  under  the  Land  Purchase 
Acts.  That  interest  is  not  the  value  of  the  fee  simple  after  deducting 
simply  the  amount  of  the  Land  Commissioners'  advance.  In  addition  the 
purchaser  acquired  the  right  that  the  advance  should  be  repaid  by  instal- 
ments payable  over  a  long  series  of  years,  such  instalments  being  calculated 
at  a  rate  of  intei-est  much  lower  than  that  at  which  such  purchaser  or  any 
one  of  the  public  could  obtain  the  same.  This  right,  which  may  be  taken 
to  he  an  addition  to  the  L;iud  Commission  annuity  to  be  continued  so  long 
as  the  annuity  continued  and  to  be  of  an  amount  equal  to  the  difference 
between  the  actual  annuity  and  the  annuity  for  the  same  period  of  years 
for  which  an  ordiuai-y  banker  or  money-lender  would  have  made  the 
advance,  constitutes  an  interest  in  the  land  and  is  a  free  gift  by  the 
nation  to  the  purchaser.  As  an  annuity,  however,  thi.s  interest  would 
cease  on  the  redemption  by  the  purchaser  of  the  Land  Commission 
annuity.  Such  redemption  is  in  fact  a  renunciation  by  the  purchaser  of 
continuing  to  retain  the  loan  on  the  Government  terms  and  a  consequent 
loss  of  the  adrantage  so  far  as  at  the  time  of  the  redemption  that  advan- 
tage was  prospective.  The  Referee's  calculation  deducts  from  the  value 
of  the  fee  simple  the  redemption  price  of  the  annuity.  This,  however,  is 
too  great  a  reduction,  and  consequently  leaves"  the  difference  (taken  to 
lepresent  the  capital  value  of  the  lands  assessable  to  duty)  too  small.'  The 
reduction  is  too  great  because  it  includes  in  it  part  of  the  nation's  free  gift 
to  the  purchaser. 

This  difference  would  be  very  small  were  the  annuity  one  which  had 
hut  a  few  years  to  run  ;  but  in  a  case  like  the  present  it  would  be  very 
large.  1  do  not  say  that  it  would  wholly  account  for  the  difference  in  the 
present  case  between  the  sums  arrived  at  by  the  two  different  calculations — 
£800  and  £359  2s.  5d. — because  elements  such  as  supply  and  demand 
affect  market  value,  which  is  represented  by  the  £800. 

We  allow  the  appeal,  and  declare  the  capital  value  of  the  lauds  for  the 
purpose  of  estate  duty  to  be  £800.  Each  party  must  abide  their  own  costs 
of  this  appeal.  The  contention  of  the  Commissioners  upon  which  they 
succeed  was  not  put  forward  until  the  amendment  was  made  during  the 
present  hearing.  The  case  of  each  party,  as  put  before  the  Referee,  was 
ansustainable. 

!For  the  appellants  :  The  Attorney-General,  the  Solicitor-General,  and 
Rearden  (instructed  by  the  Solicitor  for  the  Inland  Revenue.) 

I'or  the  respondent  :  D.  S.  Henry,  K.C.,  Wylie,  K.C.,  and  Hoi-an  (instructed 
by  John  A.  Synnott  &  Co.,  Solicitors). 
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[KING'S  BENCH  DIVISION.] 

INLAND   REVENUE  COMMISSIONERS   r.  WHIDBORNE'S 
EXECUTORS. 

[Jantjaey  27th  :  February  5th,  1915.] 

Uevemue — Assessable  Site  Value — Deductions — "  Value  ....  directly 
"  attrilmtahle  to  Works  exeeuted,  or  Expenditure  of  a  Capital 
"  Nature  " — "  Value  ....  directly  attrilmtahle  to  the  Appropria- 
"  tion  of  any  Land  ....  for  the  purpose  of  Streets,"  ^c. — Appro- 
priation of  Land  and  Construction  of  Roads  thereon  on  Suildi^ig 
Estate — Claim  for  Deduction — Practice — Finance  (1909-10)  Act, 
1910  (10  Edm.  VIL,  c.  8),  s.  25  (4)  (*)  ^  (o). 

The  assessable  site  value  of  land  for  the  purposes  of  the  Finance 
(1909-10)  Act,  1910,  means  "  the  total  value  after  deducting —  ....  (J) 
"  Any  part  of  the  total  value  which  is  ...  .  directly  attributable  to  works 
"  extended,  or  expenditure  of  a  capital  nature  ....  incurred  ....  by  ... . 
"  any  person  interested  in  the  land  for  the  purpose  of  improving  the  value  of 
"  the  land  as  building  land,  ....  and  (c)  Any  part  of  the  total  value 
"  which  is  ...  .  directly  attributable  to  the  appropriation  of  any  land  .... 
"  by  any  person  interested  in  the  land  for  the  purpose  of  streets " 

Held,  that  in  the  case  of  a  building  estate,  the  value  attributable  under 
(c)  does  not  refer  exclusively  to  the  value  attributable  to  the  appropria- 
tion of  land  outside  the  estate,  but  includes  the  value  attributable  to  the 
appi'opriation  of  land  to  roads  on  the  estate. 

Held,  also,  that  where  the  land  has  been  appropriated  and  the  roads 
made  up,  and  a  landowner  claims  under  both  (V)  and  (c),  the  deduction 
may  be  in  one  sum  without  specifying  the  amount  under  each  separately, 
but  that  a  specific  claim  must  be  made  under  each  clause  if  a  case  under 
each  is  to  be  put  forward.  If  in  doubt  under  which  to  claim,  the  landowner 
may  claim  under  each  alternatively. 

Held,  further,  that  the  part  of  the  total  value  attributable  under  (c)  is 
not  the  part  at  the  time  of  the  dedication,  but  the  part  of  the  total  value — 
that  is,  the  amount  after  certain  deductions,  which  it  would  have  fetched 
in  the  open  market — attributable  under  (c)  in  the  same  market. 


Appeal  by  way  of  petition  from  a  decision  of  one  of  the  panel  of 
referees  under  the  Finance  (1909-10)  Act,  1910. 

The  appellants  were  the  executors  of  the  Rev.  George  Ferris  Whidborne, 
deceased,  who  claimed  certain  deductions  from  total  value  in  respect  of  two 
houses,  12  and  IS,  Strickland  Street,  Deptford,  for  the  purpose  of  ascer- 
taining assessable  site  value  under  Section  25  (4)  (A)  and  (c)  of  the  Finance 
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(1909-10)  Act,  1910.  The  two  houses  were  admitted  to  be  exactly  similar, 
and  for  the  purposes  of  the  case  no  distinction  was  drawn  between  them. 
The  executors,  on  November  6,  1913,  entered  the  following  particulars  in 
Form  7  ("  Claim  for  site  value  deductions  ")  :  "  (5)  Portion  of  the  total 
"  ralue  directly  attributable  to—(^a)  Works  executed— Extent  of  land, 
"  1,350  square  feet."  "  Date  of  works  executed— 1859  and  subsequent 
"  years."  "  By  whom  executed — The  deceased  and  others,  owners  in  fee 
"  and  ground  lessees."  "  Particulars  of  works— St.  John's  Road,  Ravens- 
"  bourne  Road,  Elverson  Road,  Batsford  Street,  sewers  under  Ravensbonrn 
"  Road,  and  Strickland  Street  and  sewers  on  the  estate."  "  Amount  ex- 
"  pended  on  works— £8,000."  "  Value  directly  attributable  thereto— see 
"  covering  letter."  "  (J)  Expenditure  of  a  capital  nature  filled  in  as 
"  above."  "  (6)  Portion  of  the  total  value  directly  attributable  to  tlie 
"  appropriation  of  any  land  or  to  the  gift  of  any  land  for  streets,  roads, 
"  ^c. : — particulars  of  appropriation  or  gift — ^Appropriation  of  land  to 
' '  the  above  roads."  "  Value  directly  attributable  thereto — see  covering 
"  letter."  This  form  was  accompanied  by  a  covering  letter  (referred  to  in 
the  column  thereof  entitled  "  Value  directly  attributable  thereto ")  in 
which  the  respondents  stated  that  they  were  advised  that  it  was  practically 
imposable  to  split  up  the  claims  under  Section  25  (4)  (J)  and  (c).  They 
claimed  in  respect  of  each  house,  that  £45  of  the  total  value  was  directly 
attributable  to  the  matters  in  respect  of  vfhich  the  claim  was  made.  The 
appellants  admitted  the  claim  to  a  deduction  under  Clause  (S),  but  said 
that  the  extent  of  it  was  £16  only  for  each  house,  and  rejected  the  claim 
for  the  deduction  under  Clause  (c).  The  respondents  appealed  to  a  Referee 
who,  on  April  28,  1914,  awarded  that  "  an  allowance  ought  to  be  made  in 
' '  respect  of  works  executed,  capital  expenditure,  appropriation  of  land  for 
"  streets,  roads,  cfec,  under  Section  25  (4)  (8)  and  (c),  and  that  the  amount 
"  of  such  deductions  should  be  £38  10s."  There  was  a  claim  also  under 
Clause  (e),  but  this  the  Referee  decided  in  the  appellants'  favour.  The 
appellants  appealed  in  March,  1914,. to  Scrutton,  J.,  when  it  was  agreed 
that  the  proceedings  should  start  de  novo  with  the  delivery  of  Form  7 
{supra). 

The  facts  proved  and  admitted  before  the  Referee  were  as  follows : 
Strickland  Street  is  part  of  the  Lucas  estate,  which  was  developed  for 
building  purposes  from  about  1850  onwards.  Plans,  more  especially  an 
ordnance  plan,  was  before  the  Referee  showing  the  situation  of  the  estate 
and  the  various  stages  of  development,  the  streets,  &c.,  in  respect  of  which 
the  claim  was  made,  being  coloured  brown  thereon.  Of  the  £8,000  ex- 
pended on  these  streets,  &c.,  as  claimed,  £2,000  was  spent  by  the  owners, 
and  £6,000  by  the  local  authority  after  the  taking  over  the.  roads,  and 
charged  by  them  to  the  frontagers  under  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict.,  c.  120). 

The  gross  value  and  the  total  value  were  £270  and  £270  respectively,  and 
the  amount  to  be  deducted  under  Section  25  (4)  (a)  of  the  Act  of  1910, 
£180-  The  question  was  as,  to  any  further  deductions  under  Section  25 
(4)  (J)  and  (c). 
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[Fbbeuaey  5th  ] 

Eowlatt,  J.,  read  the  following  judgment:  This  is  an  appeal  as  to 
site  value  deductions  in  respect  of  two  houses,  12  and  18,  Strickland 
Street,  in  the  parish  oJE  Deptford  South.  The  same  considerations  afEect 
both  houses,  and  it  is  sufiBcieut  to  speak  only  of  one.  They  both  appear 
marked  upon  the  plan  which  was  referred  to  aa  plan  X,  and  are  there  shown 
to  form  part  of  a  large  estate,  which  I  was  told  was  laid  out  for  building,  and 
built  upon  during  a  period  commencing  about  sixty  years  ago.  The  estate 
is  traversed  by  numerous  streets  marked  brown  upon  the  plan.  The  owner 
claimed  upon  Form  7  a  deduction  in  respect  of  value  directly  attribut- 
able to  works  executed  and  expenditure  of  a  capital  nature  such  as  is 
referred  to  in  Section  25  (4)  (J)  of  the  Finance  (1909-10)  Act,  1910,  and 
also  under  Clause  (c)  of  the  same  subsection  for  value  directly  attributable 
to  the  appropriation  of  land  for  the  purpose  of  streets.  The  works  and 
expenditure  were  on  the  streets  coloured  brown,  and  the  land  appropriated 
consisted  of  the  sites  of  the  same  streets.  No  figure  was  given  in  the 
claim  in  respect  of  either  item,  but  a  covering  letter  was  referred  to,  in 
which  it  was  stated  that  one  single  deduction  of  a  named  amount  would  be 
claimed  for  the  value  attributable  to  the  combined  effect  of  the  appropriation 
of  the  bites  of  the  streets  and  the  works  and  expenditure  upon  them.  The 
Crown  admits  a  deduction  of  £16  under  Section  25  (i)  (i),  but  says  nothing 
is  deductible  under  Clause  (c).  The  owner  claimed  £45  under  the  two 
clauses  together,  and  in  his  evidence  dealt  with  the  matter  in  the  same 
way.  The  Eeferee  has  allowed  £38  10s.  under  the  two  clauses  without 
distinguishing  the  amount  he  allows  under  eaeh.  It  was  not  disputed  that 
the  whole  of  the  roads  marked  brown  occupied  sites  given  by  the 
respondents  or  their  predecessors,  and  the  case  further  proceeded  upon 
the  footing  that  they  had  made  the  roads.  It  seems  that  in  fact  a  great 
deal  of  money  has  been  spent  by  the  local  authorities  on  the  roads,  but  in 
this  case  it  is  not  suggested  that  any  part  of  the  total  value  due  to  the 
existence  of  made  roads  was  due  to  any  other  expenditure  on  them  than 
that  of  the  respondents. 

The  points  in  the  case  are  :  First,  whether  the  deduction  in  respect  of 
heads  (i)  and  (c)  of  Section  25  (4)  is  to  be  disallowed  because  claimed 
and  awarded  in  a  single  sum  ;  and,  if  not,  secondly,  whether  any  deduction 
under  Clause  (c)  can  be  supported  in  this  case. 

It  seems  to  me  clear  that  in  making  his  claim  the  landovmer  must 
claim  under  (J)  and  (c)  specifically,  if  he  is  going  to  put  forward  a  case 
under  both  of  them,  and  he  must  indicate  his  case  under  each.  Of  course 
he  may  claim  only  under  one,  and  if  he  does  so  he  must  say  which.  Bijt 
he  may  think  himself  entitled  to  a  certain  sum  as  a  deduction  and  not  be 
sure  to  which  head  it  may  be  decided  that  it  is  attributable,  or  whether  it 
will  be  attributed  partly  to  one  and  partly  to  the  other,  and  if  so,  in  what 
proportions.  Under  those  circumstances  I  cannot  doubt  that  he  would  be 
entitled  to  say  that  he  claims  it  all  under  (i),  and,  alternatively,  all  under 
(c).  It  seems  to  me  that  that  is  all  he  has  done  here,  only  he  has  beeu 
less  artificial,  because  he  has  told  the  Revenue  authorities  exactly  how  he 
is  going  to  put  his  case.    To  do  justice  to  the  contention  of  the  Crown 
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in  this  respect,  I  do  uot  think  the  Attorney-General  intended  to  make  the 
point  as  one  of  procedure  merely.  His  real  argument  was  that  the  com- 
bination of  the  deductions  under  the  two  clauses  in  one  snni  in  fact 
masked  the  fallacy  vrhich  he  contended  underlay  the  allowance  of  any- 
thing under  Clause  (e)  at  all.  Now  tlie  substance  of  the  argument  was  this : 
It  was  said  that  no  value  was  added  by  the  appropriation  of  soil  to  roads, 
because  the  value  of  a  building  estate  before  actual  development  depended 
upon  the  supposition  that  roads  would  be  cut  through  it,  and  neither  the 
actual  pegging  out  of  the  sites  of  the  roads  nor  the  dedication  of  those  sites 
made  any  difference  to  the  value  of  the  property  ;  it  only  eonceutrated  the 
value  on  the  plots  left  between  the  roads.  This  is  all  perfectly  true  of  the 
whole  estate  in  the  past  as  undivided  ;  but  the  statute  is  dealing  with  the 
present  plots,  and  the  increase  of  value  of  each  plot  by  reason  of  the  con- 
centi-ation  upon  them  collectively  of  the  value  of  the  whole  estate  before 
the  roads  were  carved  out  of  it  is  an  increase  of  value,  one  would  think, 
directly  attributable  to  such  carving  out  of  the  roads.  If  the  plots  only 
.were  offered  for  sale  before  the  road  was  laid  out,  and  without  the  vendor 
assuming  the  obligation  to  lay  out  the  road,  they  would  clearly  not  fetch 
the  price  that  they  would  if  he  did  assume  such  obligation.  The  differ- 
ence is  the  added  value  due  to  the  dedication  of  the  site  of  the  road,  as 
distinguished  from  the  further  value  added  when  the  road  is  actually  made 
up  by  the  execution  of  works  upon  it.  lu  truth  the  whole  fallacy  lies  in 
putting  out  of  sight  the  fact  that  what  is  to  be  valued  is  the  plot  after  the 
road  is  made,  and  not  a  larger  unit  compi-ising  the  plot  and  the  site  of  a 
future  road.  Suppose  a  field,  valued  as  undivided  at  so  much  an  acre,  is 
hereafter  divided  into  building  plots  with  intersecting  roads,  and  some  of 
the  plots  are  sold.  On  the  sale  an  occasion  for  the  collection  of  increment 
value  duty  arises  as  to  each  plot,  and  each  must  be  valued.  Apart  from 
any  general  movement  in  the  market  the  plots  will  have  absorbed  into 
themsfelves  the  value  of  the  roads.  The  Attorney-General  affirms  this,  and 
yet  at  the  same  time  says  that  this  added  value  will  not  be  due  to  the  appro- 
priation of  the  rest  of  the  land  to  roads.  Apparently  he  would  contend  that 
■the  owner  should  pay  increment  value  duty  on  this  sum. 

In  my  judgment  this  sum  is  exactly  what  Section  25  (4)  (c),  in  con- 
juBctian  with  the  final  words  of  Section  2  (2)  entitled  the  owner  to  deduct, 
and  the  right  to  do  it  is  saved  in  Section  12.  If  it  were  not  so,  building 
estate  development  hereafter  would  be  directly  discom-aged  by  taxation  in 
a  maimer  surely  not  consistent  with  the  intention  of  the  Act.  I  do  not  see 
any  difBcnlty  in  applying  Section  25  (4)  (e)  to  cases  like  the  present,  and  I 
do  not  appreciate  how  dealing  with  deductions  under  Clauses  (fi)  and  (c)  in 
one  sum  leads  to  any  injustice  to  the  Crown,  or  perverts  or  obscures  the 
issne  in  any  way.  Given  the  total  value  (which  supposes  the  land  bare)  a 
person  with  adequate  expert  knowledge  can  quite  well  say,  first,  what  the 
value  of  a  plot  of  land  would  be  if  it  had  no  road  frontage ;  secondly, 
what  the  value  would  be  with  the  frontage  to  a  road  site  appropriated  in  a 
binding  manner  as  a  road,  but  on  which  no  work  has  yet  been  done  ;  and 
thirdly,  what  it  is  worth  with  the  existing  fi-ontage  to  a  finished  road. 
The  difference  between  the  first  and  the  second  is  deductible  under 
Clause  (c)  ;  the  difference  between  the  second  and  the  third  is  deductible 
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under  Clause  (i).  If  the  facts  should  call  for  the  deduction  of  only  one 
of  these  differences — that  is,  if  the  road  is  dedicated  but  unmade  (which 
must  be  a  common  case),  or  if,  though  the  road  is  made  and  was  con- 
structed by  the  owner  of  the  plot,  he  did  not  provide  the  site  of  it  (which 
would  be  a  rare  though  a  possible  case) — then  the  two  differences  must  be 
distinguished.  Where,  however,  the  owner  has  dedicated  and  made  up 
the  road,  there  seems  no  reason  why  the  deductions  allowable  should  not 
be  calculated  as  one  by  direct  comparison  between  the  value  with  the 
made-up  road  and  the  value  without  any  road  or  assurance  of  a  road  at 
all.  Why  should  that  difference  be  apportioned  in  such  a  case  ?  I  cannot 
see  any  reason  for  it. 

Some  further  points  were  raised  by  the  Solictor-General.  In  the  first 
place  he  said  that  land  appropriated,  upon  cutting  up  an  estate  for 
building,  for  the  purpose  of  forming  streets  or  roads,  between  the  plots, 
was  not  land  appropriated  for  the  purposes  of  streets  or  roads  within 
Clause  (c)  of  the  subsection.  Inasmuch,  however,  as  that  is  the  very 
commonest  case  of  the  appropriation  of  land  to  streets  or  roads,  and  as 
no  clue  is  afforded  by  the  statute  to  any  narrower  meaning,  I  am  unable 
to  see  how  I  can  say  that  this  land  is  not  within  it.  He  then  said  that 
there  was  no  evidence  in  support  of  the  finding  of  the  Keferee,  inasmuch 
as  the  witnesses  for  the  owner  had  only  deposed  to  a  certain  percentage 
of  the  value  being  attributed  to  the  appropriation  of  the  street  site  and 
the  making  up  of  the  roadway.  I  have  already  expressed  the  opinion  that, 
where  both  these  elements  exist,  there  is  no  reason  why  the  effect  of  them 
on  the  value  should  not  be  calculated  together,  and,  if  that  is  so,  it  is 
immaterial  whether  you  say  that  50  per  cent,  must  be  deducted,  or  whether 
you  say  that  of  a  total  value  of  £90 — the  figure  in  this  case — £45  is  to  be 
deducted  for  these  reasons.  But  I  rather  understood  the  Solicitor-General 
to  suggest  that  this  way  of  stating  the  case  shows  that  there  was  in  ti-uth 
no  value  directly  attributable  to  the  appropriation  of  sites  for  stree6s,  and 
that  it  was  only  a  surveyor's  speculation,  and  iu  this  connection  he  laid 
some  stress  upon  the  words  "  directly  attributable."  In  one  sense  it 
is  true  that  the  evidence  is  a  matter  of  speculation,  because  there 
never  has  and  never  will  be  in  the  market  a  plot  of  land  iu  this 
estate  surrounded  by  the  houses  on  the  other  plots,  but  without  the 
existing  streets  upon  the  estate.  The  whole  of  the  elements  of  value 
which  have  to  be  disentangled  under  this  section  rest  on  hypothesis, 
including  the  total  value  from  which  the  deductions  have  to  be  made.  It 
seems  to  me  that  the  step  from  the  gross  value  to  the  total  value  presents 
more  difiiculties  in  a  case  like  the  present  than  the  calculation  of  the 
portion  of  such  total  value  which  would  not  have  existed  had  the  plot  of 
land  supposed  to  be  clear  of  its  buildings  been  situated  in  the  middle  of  the 
other  houses  without  access  by  street.  Whatever  deductions  the  introduc- 
tion of  the  word  "  direct "  may  have  the  effect  of  excluding,  I  do  not  think 
it  can  exclude  the  present  deductions,  if  Clause  (c)  is  to  have  any  effect 
at  all. 

I  further  gathered  that  the  Solicitor-General  made  some  complaint  as 
to  the  percentage  form  of  stating  the  deduction,  on  the  ground  that  the 
part  of  the  value  attributable  to  the  street  ought,  as  I  understood  him,  to 
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have  been  ascertained  once  for  all  as  at  the  time  the  street  was  appro- 
priated, because  otherwise,  he  said,  the  value  was  attributable,  not  to  the 
appropriation,  but  to  the  growth  and  pressui-e  of  population.  I  need  not 
enter  into  the  vexed  question  as  to  how  far  value  can  exist  at  all  with- 
out competition  for  the  article  to  be  valued,  because  it  seems  quite  clear 
that  the  figure  to  be  ascertained  in  the  present  case  is  to  be  "  part  of  the 
"  total  value,"  and  the  total  value  represents,  subject  to  certain  deductions 
(which  distinguish  it  from  the  gross  value),  the  value  in  the  open  market 
on  April  30,  1909.  The  part  of  that  value  to  be  deducted  must  be  the 
part  attributable  to  the  considerations  in  question  in  the  same  market. 

For  these  reasons  I  am  of  opinion  that  the  methods  and  principles 
adopted  by  the  Eeferee  were  in  accordance  with  the  Act,  and  I  was  not 
asked  to  modify  the  figure  he  arrived  at  merely  as  a  figure.  In  the  result 
I  dismiss  the  appeal  with  costs. — ^(84  L.  J.,  1202.) 


[VALUATION  APPEAL   COURT,  SCOTLAND.] 

GLASS  r.  INLAND   REVENUE. 

[Ebbruaey  6th,  1915.] 

Provisional  Valuation — Total   Value — Site  Value — Agricultural  Valve 

Special  Purcliaser — Provisional    Order    conferring    Power    on 

Water   Commissioners  to   acquire  Lands  by  Agreement  prior  tn 
April  30,  1909 — Enltaneed  Value  due  to  prohdble  Acquisition  btj 
Water  Ommissioners— Finance  (1909-10)  Aet,  1910  (10  Mdw.  VII., 
c.  8),  ..  25  (1)  (3)  (4). 
Clay  and  Buehanan  v.  Commissioners  of  Inland  Revenue  Q\9W], 

3  K.B.,  466,  ante,  p.  336)  approved  and  followed. 

This  was  an  appeal  against  the  provisional  valuation  of  the  farm  of  Easter 
and  Wester  Feal,  in  the  parish  of  Portmoak  and  county  of  Kinross.  The 
following  were  the  figures  in  the  provisional  valuation,  viz. :  Gross  value, 
£4,354  ;  full  site  value,  £3,473  ;  total  value,  £3,333  ;  assessable  site 
value,  £2,452  ;  agricultural  value,  £2,983.  On  appeal,  the  Referee 
(G.  H.  A.  Connor,  E.S.I.),  without  any  evidence  having  been  led  before 
him,  issued  the  following  award  on  July  24,  1914  :— 

"  Having  visited  and  inspected  the  property,  and  heard  parties  on  the 
"  appeal,  I  am  of  opinion,  and  decide,  that  the  difEerent  values  of  the 
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"  property  an  at  April  30,  1909,  in  terms  of  the  Finance  (1909-10)  Act, 
"  1910,  are  a^  follows  : — 

£ 

"  Original  gross  value     4,359' 

■' Original  full  site  value  3,684 

"  (Original  total  value      3,379 

•■' Original  assessable  site  value 2,704 

'■  It  is  contended,  on  behalf  of  the  appellant,  that  the  total  value  of  the 
"  property,  which  is  the  subject  of  this  appeal,  as  at  April  30,  1909,  is 
"  £5,000,  being  the  price  at  which  the  property  was  subsequently  sold  to 
"  the  Kirkcaldy  and.  Dysart  Waterworks  Commissioners  on  October  16, 
"  1911.  I  am  of  opinion  that  this  contention  is  not  well  founded,  and  I 
"  hold  that  the  total  value  of  the  property  at  the  former  date  is  as  stated 
"  above,  viz.,  £3,379,  and  that  the  consideration  on  the  subsequent  sale 
"  cannot  be  taken  as  a  true  standard  of  value,  and,  under  Section  25  (1) 
"  and  (3)  of  the  Act,  is  in  excess  of  the  value  that  the  property  might  be 
"  expected  to  realise  if  sold  at  the  time  in  the  open  market  by  a  willing 
"  seller  in  its  then  condition." 

The  Keferee  issued  a  separate  award,  in  which  he  decided  that  the 
value  of  the  land  for  agricultural  purposes  was  £3,079. 

On  August  22,  1913,  the  appellant  appealed  to  the  Valuation  Appeal 
Court.  On  January  27,  1914,  the  Court  formulated  certain  questions 
which  were  transmitted  to  the  Keferee  for  his  reply.  The  question>  by 
the  Court,  and  answers  by  the  Referee,  were  as  follows,  viz.  : — 

Question  1.  Did  the  Eeferee  have  in  view  that  the  Kirkcaldy, 
&c..  Water  Order,  1908,  had  passed  some  months  prior  to  April  30, 
1909  ? 

Ans)ve)'  1.  The  Beferee  had  in  view  thatthe  Kirkcaldy  and  Dysart 
Water  Order,  1908,  was  passed  prior  to  April  30,  1909. 

Q.  2.  Was  the  Farm  of  Easter  and  Wester  Feal  within  the 
drainage  area  of  the  Kirkcaldy  Waterworks  Commission  as  defined  by 
that  Order  ? 

A.  2.  The  said  farm  was  presumably  within  the  drainage  area 
though  not  expressly  defined  in  that  Order. 

Q.  3.  In  arriving  at  the  total  value  and  assessable  site  value  of 
said  lands,  did  the  Eeferee  have'  regard  to  it,  as  an  item  for  his  con- 
sideration in  determining  these  values,  that  the  Commissioners  might 
find  it  necessary  or  desirable  to  acquire  said  lands  in  terms  of  said 
Order  ? 

A.  3.  In  arriving  at  the  total  value  and  assessable  site  value  of 
said  lands,  the  Referee  did  regard  it  as  an  item  for  his  consideration 
in  determining  these  values  that  the  Commissioners  might  find  it 
necessary  or  desirable  to  acquire  said  lands  by  agreement  in  terms  of 
said  Order. 

Q.  i.  Did  the  Referee  consider,  in  view  of  the  passing  of  the  said 
Order  and  of  the  alternatives  open  to  the  Water  Commissioners, 
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whether  the  prospect  of  the  Commissioners  requiring  the  said,  lands 
added  to  the  normal  value  o£  said  lands  ? 

A.  i.  The  Referee  considered  this  point  carefully,  and  came  to 
the  conclusion  that  the  possibility  of  the  Water  Commissioners 
acquiring  said  lands  did  not  add  to  the  normal  value  nor  to  the 
market  value  as  defined  in  Section  25  (1)  of  the  Finance  (1909-10) 
Act,  1910. 

Q.  5.  If  the  lleferee  considered  that  the  possibility  of  the  Com- 
missioners requiring  said  lands  added  to  the  normal  value  of  said 
lands  as  at  April  30,  1909,  what  portion  of  the  value  he  has  put  upon 
said  lands  is  attributable  to  this  element  ? 

A.  5.  The  reply  to  this  question  is  covered  by  reply  to  question 
No.  4. 

Q.  6.  If  in  point  of  fact  the  Commissionera  in  1911  gave  £5,000 
for  said  lands,  how  does  the  Referee  explain  the  difference  between 
the  site  value  of  said  lands  as  ascertained  by  him  and  the  site  value 
as  ascertained  on  the  basis  of  said  price  ? 

A.  6.  The  difference  between  the  site  value  of  said  lands  as  ascer- 
tained by  the  Referee,  and  the  site  value  as  ascertained  on  the  basis 
of  the  price  paid,  is  accounted  for  by  the  fact  that  the  Referee  con^ 
siders  the  price,  paid  by  the  Water  Commissioners  in  1911,  viz., 
£5,000,  was  in  excess  of  what  in  his  opinion  the  said  lands  would 
have  been  reasonably  expected  to  realise  if  sold  in  the  open  market 
as  at  April  30,  1909  (mde  also  Section  25  (1)  and  (2)  of  the  Finance 
(1909-10)  Act,  1910).  It  is  scarcely  necessary,  for  the  Referee  to 
point  out  in  this  connection  that  the  Commissioners  did  not  purchase 
in  the  open  market  but  by  private  bargain.  Had  they  purchased  in 
"  the  open  market,  by  auction  for  instance,  they  would  have  been  in 
the  position  of  purchasing  these  lands  at  an  enhanced  bid  of  a  few 
pounds  over  another  bidder. 

Q.  7.  Had  any  change  occurred  between  April  30,  J  909,  and 
October  Hi,  1911,  which  affected  the  value  of  said  lands  to  their 
proprietor,  Mr.  Robert  Glass  ? 

A.  7.  In  the  opinion  of  the  Referee  no  change  had  occurred  between 
April  30,  1909,  and  October  16,  1911,  to  affect  the  value  of  said  lands 
to  their  proprietor,  Mr.  Robert  Glass. 

Agricultural  Valuation. 

Q.  The  Referee  will  explain  how  he  arrived  at  the  sum  of  £3,079 
as  the  agricultural  value  under  the  Act  of  the  lands  of  Easter  and 
Wester  Feal  f 

A.  The  agricultural  value  of  £3,079  is  arrived  at  in  this  instance 
by  deducting  the  value  of  the  shootings  from  the  total  value. 

Thereafter  the  case  was  again  heard  on  March  7,  1914,  when  the 
appellaat  argued  ;  The  Commissioners  had  obtained  no  compulsory  powers 
in  the  Order  of  1908;  but  pressure  was  being  put  on  them  to  acquire  the 
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lands  in -the  interest  of  public  health  ;  consequently  the  proprietor  was  in 
ji  position  to  fix  his  own  price.  The  lamls  had  thus  an  exceptional  value, 
and  the  appellaiit  was  prepared  to  show  that  they  had  acquired  that  value 
before  April  30,  1909.  Reference  was  made  to  the  cases  of  In  re  Gough 
and  Aspatrla,  S'dloth,  and  District  Jnint  Water  Board  (ISOi),  1  K.B., 
417  ;  III  re  Lucas  and  Cliestitrjicld  Gas  and  Water  Board  (1909),  1  K.B., 
16  ;  Inland  Revenue  v.  Walker,  1907,  S.  C,  719. 

The  respondents  argued  that  the  statute  was  specially  designed  to 
catch  windfalls,  such  as  the  present,  and  it  postulated  a  willing  seller,  not 
a  proprietor  holding  up  his  land  for  an  extortionate  price.  The  price 
subsequently  obtained  was  only  one  of  the  elements  in  estimating  its  value 
as  at  April  30,  1909.  The  value  for  estate  duty  purposes  at  June,  1909, 
adjusted  at  £3,300,  could  not  be  gone  back  upon. 

On  March  20,  1913,  the  Court  recalled  in  hoe  statu,  the  decision  of  the 
Referee,  and  remitted  to  him  to  allow  the  appellant  to  lead  evidence  inter 
alia  on  the  probability  of  the  Waterworks  Commissioners  of  Kirkcaldy 
and  Dysart  exercising  the  authority  to  acquire  lands  within  their  drainage 
area  by  agreement  which  they  obtained  by  Section  4  of  the  Kirkcaldy  and 
l^ysart  Waterworks  Order,  1908,  and  to  re-value  the  property  in  the  light 
of  the  evidence  adduced.  At  the  same  time  the  Judges  pronounced  the 
following  opinions  : — 

Lord  Johnston  :  The  Referee  has  had  to  value  the  farms  of  Easter  and 
Wester  Feal,  in  the  county  of  Kinross,  as  at  the  passing  of  the  Finance 
(1909-10)  Act,  1910  (April  30,  1909),  in  order  to  fix  their  original  assess- 
able site  value.  He  has  found  the  original  total  value  to  be  £3,379,  from 
which  deducting  for  value  of  buildings,  &c.,  £675,  gives  an  original  assess- 
able site  value  of  £2,704. 

The  appellant,  who  is  the  owner  of  Easter  and  Wester  Feal,  maintains 
that  the  original  total  value  was  £5,000,  which  would  have  given,  deduct- 
ing value  of  buildings,  A:c.,  £675.  an  original  assessable  site  value 
of  £4,325.  He  supports  thi<  contention  by  the  fact  that  in  October,  1911, 
the  lands  actually  sold  for  £5,000,  and  by  the  allegation  that  nothing  had 
occurred  between  April  30,  1909,  and  October,  1911,  to  affect  the  value  of 
the  lands. 

The  facts  are  .     .  [his  Lordship  narrated  the  facts]. 

Had  the  appellant  continued  to  maintain  his  contention  that  the  original 
total  value  must  be  ascertained  on  the  basis  of  the  sale  for  £5,000  in 
October,  1911,  I  could  not  have  sustained  that  contention.  But  at  the 
diKoussiou  before  this  Court  the  appellant  took  lower  ground,  and  con- 
tented himself  with  maintaining  that  the  subjects  in  question  had  in  1908- 
1909,  and  particularly  at  April  30,  1909,  an  element  of  value  which  the 
Keferee  had  refused  to  take  into  consideration.  When  this  was  made 
clear  the  learned  Solicitor-General  practically  admitted  that  he  could  not 
support  the  Referee's  determination.  The  case  is  a  very  exceptional  one, 
and  quite  novel,  and  I  am  not  surprised  that  the  Referee  has  fallen  some- 
what into  error.  But  in  justice  to  the  appellant,  I  am  satisfied  that  the 
ciiKo  must  be  sent  back  to  the  Referee  to  inform  himself  of  certain  matters 
which  he  has  considered  unnecessary  or  irrelevant,  and  to  revalue  the 
subjects  in  the  light  of  these  facts. 
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The  aiipellant,  when  the  case  was  first  before  us,  asked  that  he  might 
be  allowed  certain  proof  which  he  thought  necessary  in  order  to  inform  us 
of  facts  which  the  Referee  ought  to  have  had  before  him,  and  which 
whoever  is  to  value  the  subjects  in  question  in  terms  of  the  Act  must 
have  before  them,  whether  this  Court,  the  Referee,  or  someone  else.  We 
thought  that  before  we  could  dispose  of  the  question  thus  disclosed  we 
should  know  rather  more  of  what  was  in  the  mind  of  the  Referee,  and 
accordingly  certain  questions  were  addressed  to  him  to  be  answered  for 
the  information  tif  the  Court.  We  have  been  much  advantaged  by  the 
Referee's  clear  and  concise  answers  to  our  questions.  I  shall  only  refer  to 
three  of  these  questions  and  the  answers.  [His  Lordship  read  Questions  3, 
4  and  6  supra  with  the  answers  by  the  Referee.] 

From  these  answers  it  appears,  I  think,  that  the  Referee  has  mis- 
conceived the  situation  pi-esented  to  him.  He  is  to  value  the  property 
at  the  value  it  might  be  expected  to  realise  at  April  30,  1909,  if  sold 
(1)  "  in  the  open  market,"  (2)  "  by  a  willing  seller,"  and  (3)  "  in  its  then 
"  condition  "—Act,  Section  25  (1).  The  first  half  of  Answer  6  is  quite 
sound.  It  is  in  the  second  part  of  that  answer  that  I  think  the  Referee  has 
misled  himself. 

The  word  "  normal "  was  used  in  the  question  with  a  definite  intention, 
viz.,  to  indicate  the  value  uf  the  land,  assuming  that  thefe  were  no  ex- 
ceptional sun-ouuding  circumstances  ;  in  point  of  fact,  in  this  case  such 
value  would  have  been  confined  to  pure  agricultural  or  more  probably 
pastoral  value.  But  the  term  "  normal "  was  used  as  in  contradistinction 
to  "  market  value  in  its  then  condition." 

The  present  question  must,  I  think,  be  distinguished  from  cases  of 
compensation  where  land  is  taken  under  compulsory  powers.  In  the  latter 
case  it  is  recognised  as  a  guiding  rule  that  the  value  to  the  buyer  is  not  the 
de  qvo,  but  the  value  to  the  seller,  and  that,  therefore,  the  seller  does  not 
get  a  fortuitous  advantage  from  the  passing  of  the  Act  conferring  the 
powers.  But  though  the  seller  cannot  say,  "  Your  Act  ties  you,  the  buyer, 
' '  to  take  my  lands,  or  abandon  your  scheme,  and  therefore  the  value  is  its 
"  value  to  you,  the  buyer,  your  necessity  is  my  opportunity,"  it  is  at  the 
same  time  recognised  as  a  further  rule  that  the  passing  of  the  Act  con- 
ferring the  powers  is  not  to  deprive  the  seller  of  anjr' adventitious  advan- 
tages which  its  position,  its  configuration,  existing  surroundings,  and 
similar  considerations  give  to  his  property.  Two  instructive  cases  on  this 
subject  in  England  were  quoted  to  us — Gough's  case  ([1904],  1  K.B., 
417),  and  Lucas's  case  ([1909],  1  K.B.,  16).  These  illustrate  the  dis- 
tinction between  the  possibility  which  attaches  to  certain  lands  prior  to 
and  independently  of  their  being  scheduled  to  be  taken  under  compulsory 
powers,  and  the  realised  possibility,  as  I  think  it  has  been  called,  which 
attaches  to  the  same  lands  after  the  empowering  Act  is  passed. 

Now  the  present  case  is,  for  two  reasons,  not  in  pari  casu  with  one 
where  lands  are  taken  under  compulsory  powers.  In  the  first  case  there 
are  no  compulsory  powers.  The  Water  Commissioners  have  avoided  the 
expense  and  the  difficulties  which  they  must  have  encountered  had  they 
gone  to  Parliament  for  compulsory  powers,  and  they  have,  as  a  counter  to 
this  advantage,  placed  themselves  in  the  position  of  having  to  bargain  for 
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what  lands  they  require  with  those  who  are  able  fairly  to  gauge  the  Com- 
misBioners'  necessity  and  entitled  to  make  use  o{  their  knowledge.  And, 
in  the  second  place,  the  problem  for  the  Referee  under  the  statute  of  1910 
is  a  totally  different  one  from  that  presented  to  the  arbiter  under  a  com- 
pulsory taking.  "What  the  former  has  to  do  is  'to  estimate  and  fix  the 
lvalue  in  the  open  market  of  the  lands  in  question  at  a  specified  date, 
viz.,  April  30,  1909,  in  order  that  this  value  may  become  the  datum  for 
ascertaining  for  the  purpose  of  ta.xation  the  increase,  if  any,  in  value  on 
subsequent  transactions.  If  thei'e  is  a  cause  operating  on  the  value  at  the 
date  of  the  original  valuation,  and  which  continues  to  operate  in  an  in- 
creased degree  at  the  date  of  the  first  subsequent  transaction,  it  would  be 
manifestly  unfair  to  take  it  into  consideration  in  the  latter  case  and  not 
in  the  former.  So  it  seems  to  me  that  if  the  potentiality  at  the  date  of 
the  original  valuation  has  become  not  merely  an  increased  potentiality, 
but  has  ripened  into  an  actuality  at  the  date  of  the  subsequent  transaction, 
it  would  be  manifestly  unfair  to  exclude  it  from  consideration  in  the 
original  valuation,  when  automatically  it  enters  into  and  even  dominates 
the  actual  value  on  the  subsequent  tr.insaction.  Let  me  take  the  case 
in  question.  Apart  from  the  Provisional  Order  it  had,  by  1908,  and 
a  fortiori  after  the  Commissioners  had  obtained  their  Provisional  Order, 
become  common  knowledge  of  the  district  that  the  Commissioners  might 
sooner  or  later  require  to  obtain  possession  of  the  lands  of  Feal  by  agree- 
ment, or  else  would  have  to  obtain  compulsory  powers,  or  hit  upon  some 
scheme  costing  money  to  obviate  the  necessity  of  acquiring  Feal.  Suppose 
that  they  had  made  no  move,  but  that  after  the  lapse  of  five  years  it  came 
to  be  understood  that  they  must  immediately  acquii-e  the  lands,  I  cannot 
doubt  that  in  that  case,  had  they  then  been  revaluing  on  the  death  of  the 
proprietor,  the  Inland  Eevenue  authorities  would  have  been  astute  to  find 
an  increment  of  value  in  the  increased  potentiality  attaching  to  the  lands. 
Why,  then,  should  the  original,  though  lesser,  potentiality  not  be  valued 
at  the  earlier  date  of  1909?'  I  can  see  no  reason  whatever.  And  no 
difference  is  occasioned  by  the  fact  that  original  potentiality  is,  in  the 
case  in  question,  brought  into  comparison,  not  merely  with  an  enhanced 
potentiality,  but  with  a  realised  possibility. 

The  Referee  has  in  theory  regarded  the  possibility  attaching  to  the 
lands  in  1909  as  something  affecting  the  value.  In  practice  he  has  given 
to  it  no  effect,  but  has  admittedly  stuck  to  agricultural  value  because 
apparently  he  thinks  that  if  the  subjects  had  been  sold  in  open  market  the 
Commissionei-s  would  have  had  it  all  their  own  way,  and  would  have  had 
no  competitor  except,  possibly,  at  agricultural  value.  I  am  unable  to 
agree  with  him.  The  same  might  have  been  said  with  equal  force  in  all 
cases  of  statutory  valuation  for  rating  or  otherwise.  They  all,  jjerforce, 
involve  something  of  the  hypothetical  and  unreal,  and  none  more  than 
valuations  under  the  Finance  Act,  l:ilO.  In  order  to  do  justice  to  the 
appellant,  1  think  that  the  Referee  must  assume  a  little  of  the  hypothetical 
spirit  of  the  Act,  and  if  he  postulates  an  open  market  and  a  willing  seller 
Avhere  there  are  none,  must  also  allow  for  the  competing  buyer  where  the 
circumstances  reasonably  admit  of  the  hypothesis.  He  would  do  so  fast 
enough  if  the  subject  had  any  potential  fening  value,  though  no  hypo- 
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thetical  feuar  was  in  sight.  I  thiuk  the  Referee  is  mistaken  in  assumiijg 
that  open  market  necessarily  means  sale  by  auction.  A  sale  t^kes  place  in 
open  market,  if  the  subject  is  put  -on  the  market,  and  the  best  offer  taken, 
however  made.  But  he  is  further,  I  think,  mistaken,  in  that  he  has 
forgotten  tha,t  where  a  public  body  is  expected  in  the  near  future  to  require 
certain  property  there  are  generally  found,  and  must  be  assumed  to  be, 
people  who  are  prepared  to  trade  on  that  fact  and  prepared  to  bid  up  to  a 
point  to  which  they  think  they  miiy  safely  go  and  leave  themselves  a 
chance  of  profit  in  turning  over  the  property  to  the  Commissioners.  That 
point  will  doubtless  be  below  the  value  to  the  public  body,  but  where,  as 
here,  the  public  body  has  no  compulsory  powers,  all  depends  upon  how 
near  a  certainty  it  is  that  the  Commissioners  must  acquire.  In  fact,  if 
the  acquisition  by  the  public  body  has  become  a  practical  certainty,  the 
margin  depends  upon  what  it  would  cost  the  public  body  to  obtain  com- 
pulsory powers  or  to  adopt  some  other  course  of  obtaining  their  end,  if 
such  is  feasible.  The  phrase  "  willing  seller  "  is  not  to  receive  a  restricted 
meaning.  He  is  only  hypothetically  willing  if  he  gets  the  advantage  of 
all  sarrounding  circumstances,  and  this  is  implied  in  the  further  expression 
' '  in  its  then  condition." 

I  am  clear,  therefore,  that  the  Referee  instead  of  assuming  that  the 
Kirkcaldy  Commissioners  would  be  the  sole  offerers  for  the  property  if 
placed  on  the  market,  or  the  sole  bidders  at  the  hypothetical  auction,  has 
got  to  assume  that  there  will  be  competition,  the  weight  of  which  will 
depend  on  the  prosppct  of  the  Commissioners  actually  requiring  the  lands. 
Eor  if  they  do,  the  Commissioners  must  take  care  that  they  prevail  in  that 
competition.  The  problem  for  a  valuator  is  therefore  not  an  easy  one,  but 
it  is  one  of  a  class  with  which  valuators  are .  constantly  being  faced.  In 
many  respects  it  is  much  akin  to  a  case  pf  land  adjoining  a  large  work,  or 
to  a  case  of  prospective  feuing  value,  as  to  which  1  have  never  found 
valuators  make  any  difficulty,  though  I  have  often  found  them  arrive  at 
very  different  results.  I  have  no  doubt  the  Referee  here  will  apply  himself 
to  the  question,  as  it  will  now  be  explained  to  him,  with  the  conspicuous 
fairness  which  is  manifest  in  his  explanation  of  the  course  which  he  him- 
self formerly  took,  and  with  the  ability  he  always  displays. 

But  there  is  still  another  point  which  requires  consideration.  Before 
the  Referee  the  appellant  asked  a  proof  of  a  number  of  matters  which  he 
considered  had  an  important  bearing  on  the  question  wl)ich  he  had  to 
determine.  Acting  on  instructions  *  the  Referee  refused  to  allow ' 
proof.  These  instructions,  I  think  your  Lordships  agree  with  me,  have 
had  a  most  unfortunate  result.  Tortunately  they  are  not  binding  on  this 
Court.  The  appellant  was  entitled  to  bring  these  facts  before  the  Referee, 
and  a  great  deal  of  the  time  of  the  Court  has  been  wasted  and  expense  to 
the  parties  caused  in  consequence  of  their  not  being  brought  before  him, 
and  through  him  before  the  Court. 


*  It  is  nnderstood  that  Beferees  in  Scotland  were  advised  by  the  Reference  Committee 
for  Scotland  that  the  proceedings  before  them  were  to  be  regarded  as  consultations,  and 
that  unless  in  very  exceptional  cii-cumstances,  a  Referee  should  not  allow  evidence, 
-especially  skilled  evidence,  to  be  led  before  him. 
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When  the  case  first  came  before  the  Court  the  appellant  craved  leave 
to  lead  evidence  on  four  points  as  follows  : — 

(1)  The  circumstances  under  which  the  Waterworks  Commis3ioner& 
of  Kirkcaldy  and  D^sart  obtained  authority  by  Section  i  of  the 
Kirkcaldy  and  Dysart  Waterworks  Order,  1908,  to  acquire  by 
agreement  any  lands  lyitag  within  their  drainage  area  ; 

(2)  The  advantages  to  be  derived  by  the  said  Commissioners  from  the- 
acquisition  under  such  authority  of  the  farm  of  Easter  and  Wester 
Teal; 

(3)  The  value  of  such  advantages  to  the  said  Commissioners  ;  and 

(4)  The  probability  of  such  authority  being  exercised  by  the  said 
Commissioners. 

After  the  Referee  had  been  communicated  with  by  the  Court,  the- 
appellant  tabled  a  minute,  Print  D,  in  which  he  specifically  condescended 
on  the  circumstances,  which  he  was  prepared  to  prove,  in  support  of  the 
first  of  these  heads,  and  the  respondents  found  it  expedient  to  tender  an 
unqualified  admission  of  the  whole  of  these  facts.  Proof,  therefore,  on 
head  (1)  above  is  no  longer  necessary.  It  remains  to  consider  the  other 
three  heads.  I  do  not  think  that  we  can  exclude  proof  on  any  of  them.  I 
think  that  such  proof  is  necessary  to  secure  that  the«individual  appellant 
gets  justice  in  this  revenue  proceeding.  These  matters  bear  materially 
upon  the  valuation  which  the  Referee  has  got  to  make,  but  they  are  not 
that  valuation  itself.  I  therefore  think  that  we  must  authorise  and  instruct 
the  Referee  to  take  further  proof*  I  should  have  been  inclined  to  limit  a 
proof  to  these  heads.  But  I  understand  that  your  Lordships  think  that  the 
allowance  had  better  be  general,  relying  on  the  parties  that  they  %vill  use 
the  opportunity  with  discretion,  and  in  this  I  readily  acquiesce.  The- 
Referee  will  take  the  proof  under  no  restriction.  He  takes  it  under  the 
authority  of  this  Court.  But  it  must  be  understood  that  the  case  is  an 
exceptional  case. 

Lord  Salvesen  and  Lord  CuUen  gave  judgments  concurring. 

The  Referee  took  proof  on  June  29  and  July  17,  1914,  on  the  question 
of  value.  The  principal  witness  for  the  appelhint  was  Mr.  Charles  Brown, 
P.S.I.,  factor  to  the  Marquis  of  Zetland.  He  stated  that  £5,000  was  in 
his  opinion  a  reasonable  price  for  anyone  to  expect,  as  at  April  30,  1909, 
that  the  Water  Commissioners  would  be  prepared  to  pay  for  Feal  as  soon 
as  it  came  into  the  market.  After  making  the  necessaiT  deductions  for 
the  probability  of  the  sale  not  taking  place  for  a  few  years,  he  arrived  at 
a  figure  of  £1,250  as  a  proper  addition  to  the  Referee's  figure  in  arriving 
at  the  original  totul  value. 

On  August  20,  1914,  the  Referee  reported  to  the  Court  as  follows  : — 

"  I  am  of  opinion  that  the  different  values  of  the  property  as  at 
"April  30,  1909,  in  terms  of  the  Finance  (1909-10)  Act,  1910,  as  stated 
"in  ray  decision,  dated  July  24,  1913,  should  remain.  These  are  as 
"  follows  ; — 
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"  (Jnginal  gross  value     4,35!) 

"  Original  full  site  value  3,684 

"Original  total  value      3,379 

"  Original  assessable  site  value 2  70-t 

"  Note. — There  are  one  or  two  considerations  wMcl;  to  my  mind  bear 
"  strongly  on  this  case,  and  to  which  I  think  it  is  desirable  shortly  to 
"advert. 

"  The  farm  of  Feal  had  been  in  grass  for  twenty  to  thirty  years,  antl  was  so 
' '  at  April  30,  1 909,  and  at  that  date  grazed  by  sheep  only.  I  am  of  opinion 
"  that  the  farm  was  only  suitable  as  a  grazing  subject,  and  this  fact  was 
"  strongly  borne  out  in  evidence.  This  being  so,  there  would  appear  to  a 
"  valuer,  valuing  this  farm  at  April  30,  1909,  but  little  probability  ofthe 
"  Commissioners  finding  it  necessary  to  purchase  in  order  to  secure  the 
"  purity  of  the  water. 

•  Again,  there  was  no  complaint  made.by  the  Local  Government  Board 
"  after  1908,  the  date  when  the  farms  of  HoU  and  Drumain  were  pur- 
"  chased  by  the  Water  Commissioners,  showing  that  they  (the  Local 
"  Government  Board)  were  satisfied  with  the  steps  that  had  been  taken. 

"  The  farm  of  Feal  is  not  expressly  mentioned,  as  were  HoU  and 
"  Drumain,  in  the  Kirkcaldy  and  Dysart  Waterworks  Order,  1908, 
"although,  of  course,  this  farm  forms  part  of  the  drainage  area  included 
"in  the  Onler.  The  cause  refei'red  to  in. the  opinions  of  the  Court 
"operating  on  the  'normal'  or  market  value  is,  in  my  opinion,  one  of 
"such  a  minor  degree  as  at  April  30, 1909, that  a  valuer  in  practice  would 
"only  place  a  nominal  sum  on  the  value  pertaining  to  this  outside  pro- 
"  bability,  and  in  this  instance  t  feel  I  am  bound  to  exercise  my  own 
"judgment. 

"  The  utmost  I  could  add  to  my  original  valuation  would  be  one-half 
"year's  purchase  of  the  net  rental,  and  in  consequence  of  this  sum  being 
"  so  small  I  am  of  opinion  that  it  is  not  necessary  to  alter  my  figures,  un- 
"  less  ordei'ed  by  the  Court  to  do  so." 

The  case  was  again  heard  by  the  Court  on  December  18  and  19,  1914. 

Tor  the  appellant  it  was  argued  that  the  Referee  had  failed  to  estimate 
elements  of  value  to  which  his  attention  had  been  directed  by  the  previous 
judgment.  The  price  obtained  was  fair  and  reasonable  in  the  circum- 
stances, and,  judging  by  purchases  made  by  the  Commissioners  of  neces- 
sary ground  in  the  vicinity,  it  was  not  excessive.  It  must  be  assumed  that 
■speculative  purchasers  would  have  been  prepared  to  bid  a  price  in  excess 
of  the  agricultural  value.  The  present  case  was  a  fortiori  ot^lnland 
Jievenue  v.  Olay  and  Suchanan  (1914),  3  K.B.,  466,  for  here  the  pros- 
pective purchaser  was  a  public  authority  compelled  by  a  public  duty. 

For  the  respondents  it  was  argued  that  the  Referee  had  considered  the 
circumstances  to  which  his  attention  was  directed,  and  he  had  come  to  the 
conclusion  that  his  figures  should  not  be  altered.  The  Court  should  not 
interfere  with  the  Referee's  findings  unless  he  had  found  something  clearly 
unreasonable  on  the  evidence  or  had  gone  wrong  on  a  question  of  law. 
There  was  nothing  to  show  that  he  had  erred  on  either  of  these  grounds. 
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His  opinion  as  to  value  was  supported  by  the  valuation  made  for  estate 
duty  purposes  upon  the  death  of  Mr.  Glass. 

The  Court  reoalled  the  decision  of  the  Referee,  and  found  that  the 
original  total  value  of  the  farm  of  Easter  and  Wester  Feal  was  £4,629, 
and  that  the  original  assessable  site  value  was  £3,954. 

Lord  Johnston  (after  reciting  the  facts)  said  :  The  provisional  valua- 
tion was  made  on  October  31,  1912,  and,  disregarding  altogether  the  price 
obtained  just  a  year  before,  as  was  quite  right,  put  the  original  total  value 
at  £3,333.  This  the  Referee  raised  to  £3,879  on  his  own  separate  calcu- 
lation, but  on  the  same  footing.  This  figure,  after  having  considered  the 
instructions  conveyed  to  him  in  our  interlocutor  and  relative  opinions,  the 
Referee  finds  himself  unable  to  alter.  He  considers  that  the  farm  of 
Feal  could  at  April  30,  1909,  only  be  regarded  in  the  market  as  a  pastoral 
subject,  worth  the  price  which  he  has  put  on  them,  and  that  had  the  Com- 
missioners wanted  them  they  need  only  have  given  an  extra  bid  of  a  few 
pounds  to  secure  them. 

I  do  not  propose  to  go  over  the  ground  covered  by  my  opinion  already 
expressed  in  sending  back  the  case  to  Mr.  Connor.  Mr.  Connor  is  unable 
to  conceive  in  a  case  of  this  sort  the  possibility  of  anyone  coming  forward 
to  force  the  hand  of  the  Commissioners.  I  can  conceive  snch  a  thing  very 
possible,  and  I  find  that  three  j  udges  in  the  English  Court  of  Appeal  in 
the  case  of  the  Inland  Sevenwe  Commissionen  ».  Clay  and  Bucluinan 
([1914],  3  K.B.,  466),  have  expressed  themselves  to  the  same  effect.  The 
English  case  to  which  I  refer  occurred  shortly  after  our  judgment  of 
March  20,  1914,  and  its  circumstances  are  so  closely  analogous  to  those  of 
the  present  case  that  it  forms  a  direct  authority.  These  circumstances 
may  be  more  briefly  stated  than  those  with  which  we  have  to  deal.  [His 
Lordship  stated  the  facts  of  that  case.] 

As  far  as  I  can  see,  the  only  difference  between  Clay^s  case  ([1914], 
1  K.B.,  339)  and  the  present  is  that  prior  to  the  passing  of  the  Finance 
Act,  1910,  Mrs.  Buchanan  had  had  an  actual  proposal  from  Clay  and 
'others  to  purchase  at  a  price  of  £8i50,  being  admittedly  £100  over  what  I 
have  formerly  ventured  to  call  the  normal  market  value  ;  whereas  in  the 
present  case  no  overture  had  been  actuaUy  made  by  the  Water  Commis- 
sioners to  Mr.  Glass.  But  I  think  that,  when  the  circumstances  of  the 
present  case  are  considered,  this  makes  no  real  difference.  AVe  have  the 
history  of  the  Water  Commissioners'  position  from  1904  onwards  now 
clearly  explained,  and  we  must  take  it  that  every  item  of  that  history  was 
not  only  well  known  to  Mr.  Glass  but  was  public  property.  And  we  have 
a  still  more  important  circumstance,  that  in  the  end  of  1908  the  Water 
Commijsioners  had  placed  their  position  before  the  public,  so  clearly  in  the 
Provisional  Order  which  they  obtained  at  the  end  of  that  year,  as  the 
result  of  the  pressure  which,  duriug  the  previous  four  years,  had  been  put 
upon  them.  In  my  former  o[.iuion  I  drew  attention  to  a  point  which  I 
think  has  a  material  beai-ing  on  the  present  case,  viz.,  that  to  avoid  the 
expense  and  difficulties  of  obtaining  compulsory  powers  the  Water  Com- 
missioners elected  to  obtain  a  Provisional  Oi'der  without  compulsory 
powers,  a  course  which,  while  it  entirely  showed  their  hand  to  the  public, 
merely  gave  them  the  means  in  the  form  of  borrowing  powers,  &c.,  to 
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acquire  by  privaic  agreement.  It  must  be  assamed  that  the  Commissioners 
in  taking  that  coiu-se  weighed  the  fact  that  tlaey  would  have  to  bargain  for 
any  properties  that  they  required,  against  the  expense  wMeh  they  would 
have  been  put  to  had  they  sought  compulsory  powers,  and  that,  though 
they  knew  that  they  would  have  to  pay  beyond  the  ordinary  market  price 
for  the  lands  they  might  require,  ti-eated  as  purely  agricultural  or  pastoral 
subject's,  they  thought  that  they  would  do  better  in  that  way  than  by 
incurring  the  expense  of  obtaining,  possibly  against  opposition,  compulsory 
powers,  and  the  risks  of  an  arbitration  under  the  Lands  Clauses  Act.  "But 
the  fact  to  which  I  have  just  adverted  had  a  material  bearing  upon  the 
value  of  ilr.  Glass's  property  as  soon  as  the  Provisional  Order  had  been 
obtained. 

I  have  read  with  attention  the  judgment  of  Scrutton,  J.,  in  Clay's  case, 
and  those  of  the  Court  of  Appeal  ([1914],  3  K.B.,  466),  and  they  all  so, 
exactly  express  the  views  which  I  think  are  applicable  to  the  case  before 
us,  that  I  prefer  to  adopt  their  reasoning  rather  than  go  over  the  ground 
which  I  have  largely  travelled  in  the  opinion  already  given  in  the  present 
case.  I  should  like,  however,  to  point  out  that  in  the  passage  from  my 
former  opinicm  which  is  quoted  by  Pickford,  L.J.,  there  is  towards  the 
end  of  the  passage,  as  printed  at  p.  479,  an  omission  of  some  words  which 
are  necessary  to  make  my  meaning  intelligible. 

The  conclusion  at  which  I  have  arrived  is  that  the  Referee  in  the 
present  case  has  held  as  his  guiding  rule  the  contention  which  the  learned 
Solicitor-General  in  Clay's  case  ineffectually  put  forward — that  the  price 
actually  obtained  between  the  date  of  the  Act  coming  into  operation  and 
the  provisional  valuation,  though  it  does  not  fix  the  value  at  the  latter 
(late,  can  be,  and  must  be,  taken  into  (jousideration ;  that  the  statute  in 
using  the  term  "  sold  at  the  time  in  open  market  by  a  willing  seller  in  its 
"  (hen  condition,"  does  not  confine  the  attention  of  the  valuer  to  sale  by 
auction  only,  and  does  not  mean  by  "  willing  seller  "  a  person  willing  to 
sell  without  reserve  for  any  price' that  he  can  obtain;  but  one  who  is  willing 
to  sell,  making  the  most,  in  the  circumstances,  of  his  property,  and  that 
the  most,  in  the  circumstances,  he  can  make  of  his  property  cannot  be 
determined  without  consideration  of  the  circumstances,  and,  in  particular, 
cannot  be  ascertained  while  exduding  the  consideration  of  the  known 
wants  of  a  probable  purchaser. 

The  inability  of  the  Rsferee  to  appreciate  fully  the  explanation 
endeavoured  to  be  giv^n  to  him  of  the  matter  re-referred  to  him,  and  his 
adherence  to  his  original  opinion,  render  it,  I  think,,  impossible  that  we 
should  send  the  case  back  again  to  him,  either  in  courtesy  or  as  a  practical 
means  of  attaining  to  a  final  judgment  in  the  case,  and  I  think,  therefore, 
however  averse  I  am  to  do  so,  that  we  must  take  the  matter  of  value  into 
(iiu-  own  hands.  However,  I  am  somewhat  reconciled  to  doing  so  by  the 
consideration  that  wc  are  not  called  on  to  fix  an  agricultural  or  pastoral 
value,  or  even  a  feuing  value,  actj-ial  or  prospective,  but  to  fix  what,'in  any 
view,  must  be  a  somewhat  empirical  value,  viz.,  what  is  to  be  attributed 
to  the  probabiliiy  of  the  Water  Commissioners,  in  the  circumstances 
desiring  to  acquire  the  property,  and  what  figure,  in  a  friendly  negotiation 
would  they  be  expecting  to  pay  for  it. 


496 

His  Lorfship  made  a  brief  review  of  the  evidence,  and  continued  ; — 

The  one  argument  which  the  Inland  Revenue  have  is  that  after  Mr. 
Glass's  death  his  representatives  returned  the  property  for  estate  duty  at  a 
value  very  much  the  same  as  that  which  the  Heferee  has  put  upon  it.  I 
do  not,  however,  place  much  weight  upon  thi».  It  is  perfectly  well  known 
that  family  agents  in  such  circumstances  place  a  value  on  property  as  low 
as  they  reasonably  can,  and  after  excluding  any  such  incidental  matters  as 
we  have  to  consider  here,  and  that  the  Inland  Revenue  take  a  liberal  view 
of  the  situation. 

Taking  everything  into  account,  I  think  that  the  sum  arrived  at  by 
Mr.  Brown,  £1,2.50,  is  a  fair  sum  to  add  to  Mr.  Connor's  total  assessable 
site  value,  and  the  respondents  have  not  led  any  countei-evidence.  For 
what  it  is  worth,  I  may  add  that  the  sum  I  myself  arrived  at,  regarding 
the  matter  as  a  jury  question,  was  veiy  little  below  Mr.  Brown's  figure. 

The  expense  which  this  case  has  involved  is  to  be  regretted.  It  has 
been  increased  by  the  limitation  sought  to  be  imposed  on  referees  ;  but 
for  it  the  appellant  is  not  responsible,  and  accordingly  he  is  entitled  to 
have  his  full  expenses  against  the  Crown.  Lord  Salvesen  issued  a  con- 
curring judgment.  Lord  Cullen  dissented.  In  his  view  the  original  total 
value  was  £3,400,  representing  the  addition  of  the  Commissioners'  "  en- 
"  hanced  bid  "  to  the  total  va,lue  of  £3,379,  determined  by  the  Referee. — 
([1915],  S.  C,  -149  ;  .52  S.  L.  R.,  414.) 


[COURT   OF  APPEAL.] 

FORAN  ..  ATTORNEY-GENKRAL. 

[Febkuaky  17th,  18th,  and  March  5th,  1915.] 

Rexemip — Increment     Value    Duty — Umvorhed    JJinerah — X''ahie 

Foi'm  4 — Estimate  vnreturned — Bight  to  make  S'parate  lieturn 

In-efiularity  of  JVotioe—Finance  (1909-]n~).4ci',  1910  (10  Hdw  VIZ. 
c.  8),  ss.  2  (3),  23  (1)  (2)  (4),  ^-  26. 

Held,  that  the  Commissioners  were  not  entitled  to  treat  the  return 
made  by  the  owners  as  the  return  referred  to  in  Section  23  (2),  of  the 
Finance  (1909-10)  Act,  1910  ;  and  that  the  owners  were  entitled  to  have  a 
provisional  valuation  of  their  unworked  minerals  treated  as  u  separate 
parcel  of  land. 

Decision  of  Warrington,  J.  (Ill  L.  T.  R.,  978)  reversed,  for  which  see 

497. 
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[CHANCERY   DIVISION.] 

[July  23rd  and  30th,  1911.] 

Renniie— Increment  Value  Dntij—Unwurhed  Minerals— Form  4— 
Valne  of  Minerals  — Nn  Estimate  returned  on  Form-JVeid  of 
Separate  Return— Notice  Irregular— Wairer— Substituted  Capital' 
Value— Finance  (1909-10)  Act,  1910  (10  Edu\  VII..  c.  8)  ss.  2  (%\ 
23  (1)  (2)  (4),  4-  26. 

Owners  of  land  let  to  W.  I'.,  with  a  reservation  to  them  of  the  minerals 
(which  were  in  fact  not  comprised  in  any  mining  lease  or  being  worked), 
received  from  the  Commissioners  of  Inland  llevenue  on  the  September  \i, 
1910,  a  notice  dated  September  10,  1-910,  requiring  them  to  make  a  return 
of  particulars  of  the  land  on  the  accompanying  form — which  was  Form  4 
— within  thirty  days  of  the  date  of  the  notice,  the  land  being  described  on 
the  form  as  let  to  W .  P. 

In  Part  2  of  the  form,  headed  "  Additional  particulars  which  may  be 
"  given  if  desired,"  was  a  space  for  the  estimate  of  the  capital  value  of 
nuworked  minerals.  This  space  the  owners  left  blank  when  they  returned 
the  form  with  the  particulars  in  Part  1  filled  in. 

The  land  wa'i  valued,  the  original  site  value  was  determined,  and  the 
land  (including  the  minerals)  was  subsequently  sold  at  a  price  which  left 
a  considerable  increment  value. 

The  owners  contended  that  the  notice  being  irregular  (less  than  thirty 
days  being  allowed  by  it),  they  were  not  bound  by  their  return,  and  that 
the  return  was  not  a  return  with  regard  to  the  minerals,  which  should 
have  had  a  separate  return  ;  and  they  claimed  to  deliver  a  fresh  return  as 
to  the  minerals,  or  to  amend  their  return  for  the  purpose  of  having  a  sub- 
stituted capital  value  of  the  minerals. 

Held,  that  although  the  notice  was  irregular,  yet  that  the  owners  had 
waived  the  irregularity,  and  were  bound  by  the  return  that  they  had  made ; 
that  Form  4  applied  to  the  minerals  as  well  as  to  the  land,  and  as  no 
estimate  of  the  value  of  the  minerals  had  been  given,  they  must,  under  the 
Finance  (1909-10)  Act,  1910,  be  treated  as  of  no  value  ;  that  the  owners 
were  not  entitled  to  make  a  fresh  return  as  to  the  minerals,  or  to  amend 
their  return  for  the  purpose  of  having  a  substituted  capital  value,  as  the 
minerals  having  no  value  there  was  no  value  for  which  a  capital  value 
could  be  substituted.— (113  L.  T.  R.,  23. ) 
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[KING'S  BENCH   DIVISION  IN  IRELAND.] 

COilMISSIONERS   OF   INLAND   REVENUE   /.  LEMON. 

[May  13th,  1915.] 

Retetme — Undeveloped  Land  Duty — Deduetions  allowed  in  estlmatimj 
"Site  Value'" — Bargains  with  respect  to '^  Site  Valve" — Finance 
(1909-10)  Act,  1910,  s.  16  (2)  (J). 

L.,  the  owner  of  land  which  was  tl^e  subject  of  a  land  development 
scheme,  arranged  with  a  corporatioa  within  whose  boundary  the  land  was 
that  the  corporation  should  take  over  a  road,  and  make  and  keep  same,  on 
condition  that  L.  should  dedicate  for  the  purpose  of  the  road  a  margin 
10  feet  in  width.  Prior  to  the  arrangement  L.  was  liable  for  the  upkeep 
of  the' road. 

Held,  that  L.  was  entitled  to  be  allowed  the  amount  of  the  expenditure 
by  the  corporation  as  if  L.  had  made  such,  expenditure  himself  in  fixing 
the  assessable  site  value,  and  that  the  assessment  for  undeveloped  land 
duty  should  be  made  accordingly. 


This  was  an  appeal  hy  the  Commissioners  of  Inland  Revenue  under 
Section  33  (4)  of  the  Finance  (1909-10)  Act,  1910,  from  the  decision  of 
the  Referee. 

Mr.  Lemon  was  on  March  13,  1913,  assessed  by  the  Commissioners  in 
respect  of  land  at  Hollywood  Road,  Belfast,  for  undeveloped  land  duty  for 
the  year  1909-10  under  an  assessment  in  the  following  terms:  Area  of 
lands,  16  acres  3  roods  27  poles  ;  site  value,  £4,229  ;  agricultural  value  of 
agricultural  land,  £566 ;  land  occupied  with  dwelling-house,  £1.400  ; 
allowance  to  avoid  charging  fractions  of  a  penny,  £1  ;  total  deductions, 
.£1,967;  net  value  chargeable- with  duty,  £2,262;  undeveloped  land  duty, 
at  \d.  in  £.  on  the  value  in  column  (6)  {i.e.,  on  £2,262),  £4  14,*.  Zd. 

Mr.  Lemon  appealed  against  the  assessment  on  the  grounds  that  no 
allowance  had  been  made  in  respect  of  the  widening,  making,  and  com- 
pleting by  the  Corporation  of  Belfast  of  the  street  known  as  Sydenham 
Avenue.  By  an  agi-eement  between  Mr.  Lemon  and  the  corporation  it 
was  agreed  that  if  ilr.  Lemon  granted  the  corporation  sufficient  ground 
to  enable  them  to  widen  Sydenham  Avenue  to  a  width  of  30  feet,  the 
corporation  would  make,  pave,  and  complete  same.  Mr.  Lemon  had 
given  the  necessary  ground  for  the  street,  which  had  been  completed  by 
the  corporation  at  a  cost  of  £600.  Mr.  Lemon  alleged  he  gained  no 
advantage  from  the  widening  in  the  way  of  letting  value,  and  claimed 
that  he  had  paid  the  corporation,  if  not  in  money,  at  least  in  kind,  by  the 
grant  of  the  additional  land,  and  that  he  should  be  allowed  the  sum  spent 
iby  the  corporation  imdcr  Section  16  (3). 

The  Referee,  Mr.  George  Heneon,  gave  his  decision  as  follows  : — 

"  The  facts  appear  to  be  that  in  1896  the  road  (Sydenham  Avenue), 
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I  which  was  about  20  feet  in  width,  was  brought  inside  the  Belfast ' 
I  borough  boundary,  but  not  adopted  by  the  corporation,  that  is  to  say, 
'  that  the  owner  remained  responsible  for  its  upkeep,  and  could  be  com- 
'  pelled  by  the  corporation  to  keep  it  in  repair.  In  the  years  1909,  1910, 
'  communications  were  opened  between  the  corporation  and  the  owner, 
'  having  in  view  the  adoption  of  the  road  by  the  corporation,  with  the. 
'  result  that  in  1910  the  road  was  taken  over  by  the  corporation  on  the 
'  understanding  that  the  owner  was  to  give  the  corporation  an  average 
'  of  10  feet  of  his  frontage  for  the  purpose  of  widening  the  road  and 
'  providing  the  necessary  footpath.  The  length  of  the  road  involved  was 
'  approximately  860  feet.  The  owner  was  also  called  upon  to  erect  a  new 
'  fence  to  replace  the  existing  one  bounding  his  property,  which  he  did 
'  at  a  cost  of  £43.  The  road  was  widened  and  put  in  repair  by  the 
'  lorporation,  and  a  footpath  made  at  a  cost  of  £520.  The  estate  was 
■  considerably  improved  by  this  work,  and  the  public  were  also  benefited 
'  by  having  a  good  thoroughfare  between  Hollywood  Road  and  Belmont. 
'  It  appears  that  the  appellant  should  get  some  credit  for  his  outlay,  and 
'  also  for  the  land  he  had  to  surrender  to  the  corporation,  over  and  above 
'  the  benefit  he  received  by  having  the  road  taken  off  his  hands,  and  that 
'  he  should  be  allowed  £100  as  his  expenditure  on  the  road  'under 
'  Section  16  (2)  (i),  such  allowance  to  date  from  March  31,  1911.  It 
'  appears  that  a  scheme  of  development  of  this  frontage,  which  included 
'  the  widening  of  the  road,  was  made  as  far  back  as  1896.  No  expenses 
'  to  either  party." 

The    Commissioners  appealed   from   this   finding    on    the    f)llowing 
grounds  :^ 

(1)  That  the  owner  or  his  predecessors  in  title  hail  not,  with  a  view 
to  the  land  being  developed,  incurred  any  expenditure  on  roads 
within  the  meaning  of  Section  16  (2)  (fi)  of  the  Mnance 
(19(19-1910)  Act,  _1910,  and  that  the  arrangement  between  said 
Archibald  1).  Lemon  and  the  Corporation  of  Belfast  was  in 
truth,  and  in  fact  an  appropriation  of  land  by  the  said  Archibald 
D.  Lemon  for  the  purpose  of  a  street,  road,  or  path. 

(2)  That  there  is  no  authority  in  the  said  Act  foi-  the  allowance  of  a 
deduction  in  respect  of  expenditure  for  fences. 

-  James  Rearden  and  the  Solicitor-General,  for  the  Commissioners,  argued 
that  the  money  spent  by  the  corporation  on  the  road  was  not  an  expenditure 
by  ilr.  Lemon.  The  phrase  "incurred  expenditure"  in  Section  16  (2)  (i) 
showed  that  actual  expenditure  of  money  is  meant. 

T.  W.  Brown,  for  Mr.  Lemon,  said  that  if  Mr.  Lemon  had  refused  to 
dedicate  the  10-feet  strip  the  corporation^would  have  had  to  purchase  it. 
The  bargain  really  was  a  purchase  by  Mr.  Lemon  of  the  expenditure  made 
by  the  corporation. 

The  judgment  of  the  Court  was  delivered  by  Palles,  L.C.B. :  We  have 
carefully  considered  this  case.  It  involves  an  interesting  point,  but  we 
think  Mr.  Brown's  contention  is  correct,  although,  of  course,  Mr.  Lemon 
cannot  get  an  allowance  twice  in  respect  of  the^ame  plot  of  ground.    We 
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do  not  think  that  the  Finance  (1909-10)  Act,  1910,  interferes  with  the 
povfer  of  a  landowner  to  make  a  bargain  in  respect  of  the  "  site  value. 
We  will  put  upon  the  face  of  our  order  that  Mr.  Lemon  ie  entitled  to  an 
allowance  in  respect  of  the  bargain  with  the  corporation  by  which  he 
purchased  the  labour  of  the  corporation,  but  that  allowance  is  m  respect  of 
the  site  value  of  the  10-feet  strip  of  road  dedicated  by  Mr.  Lemon  to  the 
public.  We  dismiss  the  appeal  with  costs.  The  order  entitled  Mr.  Lemon 
to  a  sum  of  £100  in  respect  of  the  expenditure  in  question. 
For  the  appellants  :  The  Solicitor-General  and  J.  Rearden,  instructed  by 

the  Solicitor  for  the  Inland  Revenue. 
For  the  respondent :  T.  W.  .Brown,  instructed  by  John  Graham. 


[VALUATION  APPEAL  COURT,  SCOTLAND.] 

TRUSTEES  OF  THE  CONGREGATION  OF  JEWS. 
GLASGOW,  r.  INLAND  REVENUE. 

[July  10th,  1915.] 

Increment  Value  Duty  —  Sale  —  Site  Value  tm  Occasion — Method  of 
Ascertainment — Remit  to  Referee  to  reconsider  Ids  Decision  in  the 
light  of  Lumsden's  and  Walker's  Cases — Finance  (1909-10)  Act, 
1910  (10  Edw.  VII.,  c.  8),  ss.  2  ^-  25.        . 

A  property,  purchased  by  the  appellants  in  1908  for  £1,200,  was  sold 
by  them  in  1911  for  £1,500.  Before  April  30,  1909,  they  had  expended 
£305  in  Improvements.  They  did  not  contest  the  provisional  valuation 
which  fixed  original  total  value  at  £1,200,  and  original  assessable  site 
value  at  £605.  On  the  occasion  of  the  sale  the  Commissioners  claimed 
that  the  site  value  was  £905,  showing  an  increment  value  of  £300,  and 
this  was  confirmed  by  the  Referee.  On  appeal  to  the  Valuation  Appeal 
Court,  the  Court,  taking  into  consideration  that  the  Referee  had  issued  his 
award  before  the  judgments  of  the  House  of  Lords  in  lAimsden  v.  Inland 
Reremie  [1914],  A.  C,  877,  and  Inland  Revenue  v.  Walker  [1915],  A.  C, 
509  ;  1915,  S.  C.  (H.L.),  1,  Temitted  to  him  to  reconsider  his  award 
in  the  light  of  these  judgments.  The  Referee  having  reported  that  on 
reconsideration  he  found  the  site  value  on  the  occasion  to  be  £600,  the 
Court  recalled  the  Referee's  first  decision  and  affirmed  his  second  decision. 


The  property  forming  the  subject  of  the  appeal  is  known  as  No.  403, 
Cumberland  Street  and  No.  304,  Mathieson  Street,  Glasgow,  and  was 
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occupied  at  April  30,  1909,  as  a  Jewish  synagogue.  It  was  purchased  by 
the  appellants  on  September  5,  1908,  at  the  price  of  £1,200.  In  1909, 
before  April  30.  the  appellants  effected  improvements  on  the  buildings 
at  a  cost  of  £30.5.  On  August  S,  1911,  they  sold  the  property  to 
James  Campbell  and  John  Farmer  for  £1,500,  and  since  that  date  it 
had  been  used  as  a  picture-house.  The  provisional  valuation  was  served 
on  July  2:),  1912,  and,  not  being  objected  to,  became  final.  The  total 
value  was  staled  at  £L200,  and  the  assessable  site  value  at  £605.  The 
Commissioners  subsequently  claimed  that  the  site  value  on  the  occasion 
of  the  sale  was  £90."..  This  sum  was  arrived  at  by  deducting  from  the 
consideration  for  the  sale,  viz.,  £1,500,  the  same  sum  as  was  deducted  _ 
from  total  value  in  the  provisional  valuation,  viz.,  £595.  The  appellants  ' 
were  accordingly  assessed  to  increment  value  duty  on  £300  (£905  - 
£605). 

The  appellants  appealed,  and  the  Keferee,  to  whom  the  case  was  re- 
mitted, issued  an  award  on  June  2,  1914,  in  the  following  terms  : — 

"  Having  inspected  the  site  and  building,  and  having  regard  to  the 
"  particulars  of  the  grounds  of  appeal  as  presented  to  me  at  the  bearing, 
"  and  to  the  admitted  fact  that  the  provisional  valuation  was  not  objected 
"  to  within  the  time  allowed  under  the  Finance  (1909-10)  Act,  1910,  I 
"  decide  the  provisional  valuation  holds  good,  and  the  appellants  liable 
"  for  the  increment  duty  on  the  sale  of  the  subject." 

The  appellants  appealed  against  this  decision  to  the  Valuation  Appeal 
Court,  and  the  Court  on  March  20,  1915,  remitted  to  the  Referee  to  I'econ- 
sider  his  awai-d  in  view  of  the  House  of  Lords'  decisions  in  Liimsdeti's  and 
Walker^ 8  cases,  which  had  been  issued  since  his  award,  and  to  amend  his 
award  if  so  advised. 

On  July  2,  1915,  the  Referee  reported  to  the  Court  as  follow.s : — 

"  Having  reconsidered  the  matter  .  .  .,1  am  of  opinion  the  assess- 
"  able  site  value  .  .  .on  the  occasion  of  sale  (viz.,  August  S,  1911)  was 
"  £600,  and  that  as  the  original  assessable  site  value  is  £605,  there  is 
"  therefore  no  increment  value  on  the  occasion  in  question." 

'•  Note. — I  desire  to  explain  that  I  wholly  misappi'ehended  the  question 
"  with  which  I  had  to  deal,  and  at  the  same  time  was  misled  by  the  manner 
"  in  which  the  question  was  submitted  to  me  by  the  parties.  According  to 
"  the  best  opinion  which  I  am  able  to  form,  I  consider  that  in  the  original 
"  valuation  too  little  was  attributed  to  the  value  added  by  buildings.  But, 
"  as  the  original  assessable  site  value  was  finally  fixed,  in  consequence  of 
"  no  appeal  being  taken,  at  £605,  I  take  that  figure  as  the  one  with  which 
"  to  compare  the  assessable  site  value  on  the  occasion  of  sale,  viz.,  August  8, 
"  1911. 

"  To  ascertain  this  latter  value,  as  directed  by  the  statute,  I  find — 

"  (1)  The  gross  value  at  August  8j  1911,  to  be  £2,065,  as  I  regard  the 
"  actual  consideration  on  sale  when  the  capitalised  value  of  the 
"  feu-duty  is  added  as,  in  my  opinion,  meeting  the  requirements 
"  of  the  Act,  Section  25  (1). 
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'■  (2)  The  difference  between  the  said  gross  valae  and  what,  in  my 
"  opinion,  was  the  full  site  value  at  August  8,  1911,  to  be  £900, 
"  and  deducting  this  difference  (£900)  from  the  consideration  on 
"  sale  (£1,500), 

"  (3)  I  find  the  assessable  site  value  at  August  8,  1911,  to  be  £600, 
"  and  as  this  is  less  than  the  original  assessable  site  value  there 
"  is  no  increment  value  on  this  occasion." 

On  July  10,  1915,  the  Court,  having  considered  the  Eeferee's  report, 
recalled  his  original  decision,  dated  June  2, 1914,  and  affirmed  his  decision, 
dated  July  2,  1915,  and  found  no  expenses  due  to  or  by  either  party  in  the 
Court  or  before  the  Eeferee. 

Lord  Johnston  :  In  this  appeal  of  the  Trustees  of  the  Congregation  of 
Jews  in  Glasgow  against  Mr.  Watherston's  determination,  as  Referee,  of 
June  2,  1914,  after  hearing  parties  on  the  case  stated  by  Mr.  Watherston, 
we,  on  March  20,  1915,  recalled  in  hoc  .sfutii  the  decision  of  the  Referee, 
and  remitted  to  him  to  reconsider  and  to  amend  the  same,  if  so  advised. 
We  did  so  because  Mr.  Watherston  had  dealt  with  the  case  and  given  his 
determination  thereon  prior  to  the  hearing  by  the  House  of  Lords  of  the 
recent  case  of  Lumsden  ([1914],  A.C.,  877).  There  was  reason  to  think 
that  Mr.  'Watherston,  and  he  was  not  singular  in  this,  had  misapprehended 
the  meaning  and  intention  of  the  Act,  at  least  as  now  authoritatively  in- 
terpreted by  the  House  of  Lords,  notwithstanding  the  equal  division  of 
opinion  in  the  House,  by  their  judgment  in  that  case.  In  sending  the 
case  back  to  Mr.  Watherston  we  carefully  explained  to  him  the  effect,  as 
we  understood  it,  of  the  House  of  Lords'  Judgment  in  Lumsden^s  case,  and 
the  course  which,  in  accordance  with  that  judgment,  it  behoved  him  to 
follow. 

Mr.  Watherston  has  now  reported,  and  in  doing  so  has  stated  that,  as 
we  anticipated,  he  had,  in  point  of  fact,  misapprehended  the  question  with 
which  he  had  had  to  deal,  and  at  the  same  time  had  been  misled  by  the 
manner  in  which  it  had  been  submitted  to  hira  by  the  parties.  The  result 
of  his  reconsideration,  in  the  light  of  our  explanations  and  instructions  to 
him  of  March  20  last,  is  that  he  now  finds  that  the  assessable  site  value, 
on  the  occasion  of  sale,  viz.,  August  s,  1911,  was  £600,  and  that  as  the 
original  assessable  site  value  was  £605,  there  was  therefore  no  increment 
value  on  the  occasion.  In  a  note  to  his  determination  he  exjilains  the 
process  by  which  he  reaches  that  conclusion. 

To  Mr.  Watherston's  procedure  and  conclusion  on  such  reconsideration 
there  has  been,  and  I  am  satisfied  can  be.  stated  no  objection,  and  we  shall 
accordingly  pronounce  an  interlocutor  approving  his  determination.  But 
we  think  that,  though  the  appellants  are  thus  successful  in  their  appeal 
in  consequence  of  their  conduct  of  their  case  they  are  not  entitled  to  any 
expenses. 

The  Crown  have  chosen  to  enter  a  carent  against  our  procedure  being 
accepted  as  a  precedent,  in  respect  that  the  case  is  a  very  exceptional  one, 
and  that  the  result  of  our  remitting  to  Mr.  Watherston  has  been  that  the 
appeal  has  been  sustained  on  totally  different  grounds  from  those  on  which 
it  was  originally  taken  to  Mr.  Watherston  as  Referee. 
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The  course  taken  by  the  Court  in  this  case  has  certainly  been  ex- 
ceptional, and  the  reasons  for  taking  it  have  been  so  fully  explained  in 
our  previous  judgment  in  the  presence  of  the  Crown,  that  I  do  not  think  it 
necessary  to  advert  to  them  further.  The  precise  circumstances  are  not 
likely  to  recur  again.  But  1  am  not  prepared  to  say  that  the  Court  will 
hold  itself  in  any  way  tied  by  the  precise  form  and  grounds  of  appeal  taken 
against  a  provisional  valuation  to  a  Referee,  and  that  it  will  not,  where  it 
thinks  that  necessary,  remit  to  the  Referee  to  reconsider  the  case  anew, 
with  explanations  or  instructions.  The  course  would  still  be  exceptional, 
but  we  are  in  no  way  debarred  from  taking  it,  where,  as  here,  it  is  necessary 
to  enable  the  Court  to  perform  its  fimction  under  the  Act. 

Lord  Salvesen  and  Lord  CuUen  concurred. — ([1915],  S.  C,  997.) 


[VALUATION  APPEAL   COURT,   SCOTLAND.] 

INLAND    REVENUE   <:   MILLER    AND    OTHERS. 
[February  6th,  1916.] 

Iticycment  Value  Duty— Exemjit'wii— Stamp  Duty— Ground  purchased 
iy  Local  Author ity—Conreyance-  exempt  from  Staimp  Duty— 
PuUic  Health  (^ScotlaiicC)  Act,  1897  (60  ^  61  Vict.,  o.  38),  s.  168 
—  Glasgow  Curpm-atioii  ^Police)  Order  Confirmation  Act,  1901 
(1  Edic.  VII.,  c.  163),  .«.  IS  —  Finance  (1909-10)  Act,  1910  (10 
Edw.  VII.,  c.  s),  ss.  3  (6),  4  (4),  Sr  10  (2). 

The  Finance  (1909-10)  Act,  1910,  Section  3  (C.)  enacts  :  "  Increment 
"  value  duty  shall  be  a  stamp  duty  collected  and  recovered  in  accordance 
"  with  the  provisions  of  this  Act." 

Section  i  (41  enacts  :  "  Any  duty  assessed  by  the  Commissioners  under 
"  this  section  shall  be  a  debt  due  to  the  Crown  from  the  transferor  or 

"  lessor." 

The  Public  Health  (Scotland)  Act,  1897,  Section  168,  enacts  :  ''AH  .  .  . 
"  conveyances  .  in  favour  of  the  local  authority  under  this  Act  shall 
"  be  exempt  from  all  stamp  duties." 

Held,  that  increment  value  duty  was  a  debt  due  to  the  Crown,  and  not 
a  stamp  duty  on  an  instrument ;  and  therefore  a  person  who  had  sold  and 
conveyed  land  to  a  local  authority  under  the  Public  Health  (Scotland)  Act, 
1897,  was  not  exempt  from  increment  value  duty. 

Decision  of  the  Referee  iante,  p.  2S5)  reversed. 


The  arguments  are  fully  stated  in  the  previous  report. 

Lord  Johnston  :  The  Coi-poration  of  the  City  of  Glasgow  has  recently 
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acquired  from  John  Miller,  and  others,  certain  suhjects  in  School  Wyiitl, 
Glasgow,  by  disposition  dated  in  January,  1913.  These  subjects  were 
acquired  by  the  corporation,  acting  under  the  Glasgow  Police  Acts,  1866 
to  1912,  and  the  subjects  were  acquired  for  the  purpose  of  being  converted 
into  an  open  space  or  playground  for  children.  The  question  that  is  raised 
here  is  as  to  the  incidence  of  increment  value  duty  upon  the  transaction. 
It  is  accepted  that,  if  increment  value  duty  is  due,  the  amount  is  £303. 
John  Miller  and  others,  base  their  claim  for  exemption  from  increment 
value  duty  upon  the  statutory  powers,  including  the  statutory  relief  from 
stamp  duties,  of  the  Commissioners. 

By  the  Glasgow  Police  Order  of  1901  Qcluly  confirmed  by  Parliament) 
it  is  provided  (Section  18)  that  the  corporation,  acting  as  the  local  autho- 
rity under  the  Public  Health  (Scotland)  Act,  1897,  "may  provide  by  pur- 
"  chase,  lease,  or  otherwise  maintain,  lay  out,  and  improve  ground  or 
"  premises  for  public  recreation  ....  and  the  powers  of  borrowing 
"  money  and  levying  assessments  in  that  Act  contained  shall  be  applicable 
"  to  the  purposes  of  this  section."  Turning  to  the  Public  Health  Act  of 
1897,  it  is  found  that  the  corporation  are  indeed  the  local  authority  under 
the  Public  Health  Acts,  but  I  do  not  find  that  the  local  authority  under 
the  Public  Health  Acts  had  any  power  to  acquire  lands  for  the  purpose  of 
recreation.  The  Provisional  Order  Act  of  1901  is  therefore  an  extension 
of  the  corporation's  powers  as  local  authority  under  tie  Public  Health 
Act.  And  in  order  to  enable  them  to  effect  such  acquisition,  they  require, 
and  I  think  were  intended  to  have,  more  than  the  public  health  local 
authority's  powers  of  borrowing  money  and  levying  assessments.  With 
the  extended  power  to  provide,  i;c.,  ground  for  public  recreation,  I  think 
it  is  a  necessary  implication  that  they  were  to  have  the  same  powers  for 
acquiring  land  as  were  conferred  on  the  public  health  local  authority  by 
the  Act  of  1897,  for  acquiring  lands  for  sundry  purposes  named  in  that 
Act.  These  powers  are  to  be  found  in  the  Public  Health  Act,  1897, 
Sections  Hi  and  145.  By  Section  144  the  local  authority  is  empowered 
to  acquire  lands  "by  agreement  or  otherwise.''  But  by  Section  14.5 
"otherwise"  is  interpreted.  Shortly,  a  code  is  enacted  whereby  the 
local  authority  may  obtain  through  the  Local  Government  Board  an 
Order  empowering  them  to  put  in  force  the  compulsory  powers  of  the 
Lands  Clauses  Acts.  Whether  they  acquire  by  agreement  or  compulsorily, 
the  transaction  necessarily  involve?  a  conveyance.  In  the  present  case  they 
have  acquired  by  agreement,  and  they  have  obtained  a  disposition  from 
John  Miller  and  others  conveying  to  them  the  subjects  acquired.  Now 
the  Public  Health  Act,  Section  168,  provides  that  "  all  bonds,  assignations, 
''  conveyances,  instruments,  agreements,  receipts,  or  other  writings  made  or 
"  granted  by  or  to  or  in  favour  of  the  local  authority  under  this  Act  shall  be 
"  exempt  from  all  stamp  duties."  This  enactment  is  undoubtedly  intended 
as  an  encouragement  to  the  public  health  anthority  to  exercise  these  powers, 
as  it  cheapens  to  them  any  transaction  requiring  a  writ  or  instrument  of 
the  class  enumerated.  The  first  question  is,  Does  it  cover  transactions 
which  are  not  directly  under  the  Public  Health  Act  but  only  indirectly 
under  the  combination  of  the  Provisional  Order  Act  of  1901  and  the 
Public  Health  Act  ?     This  question  I  answer  in  the  affirmative.     But 
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the  more  important  question  is  whether  this  relief  enures  in  any  way 
to  the  sellers  of  subjects  to  the  corporation,  and  who,  as  sellers,  anil 
not  the  corporation  as  purchasers,  are  liable  in  the  pai-ticular  duty  in 
question.  At  first  sight  it  does  not  seem  a  natural  conclusion  from 
the  terms  of  the  statutory  relief.  Where  tlie  corporation  acquire 
lands  and  obtain  a  conveyance  according  to  the  ordinary  law  and 
practice!  it  is  the  corporation  as  disponees,  who  are  liable  in  the  stamp 
duties  on  the  transaction,  which  are  the  usual  ai  valorem,  duties  on 
conveyances.  The  terms  of  the  statutory  relief  do  not  indicate  the  in- 
tention of  doing  more  than  exempting  the  necessary  instrument  or  con- 
veyance from  stamp  duties,  and  it  would  need  some  very  cogent  reasons  to 
induce  me  to  think  that  the  provision  in  question  intended  relief,  not 
merely  to  the  corporation,  but  to  those  who  sold  to  the  corporation,  from 
any  such  duties  as  increment  value  duties,  which  have  no  relation  to  the 
instrument  or  conveyance.  But  the  appellants  found  upon  the  expression 
"  exempt  from  all  stamp  duties,"  and  point  out  that  increment  value  duty 
is  a  stamp  duty.  This  is  true  in  words,  although  I  do  not  think  that  it  is 
true  in  the  sense  in  which  the  term  "  stamp  duties  "  is  used  in  the  Public 
Health  Act,  Section  168. 

Increment  value  duty  is  imposed  by  Section  1  of  the  Pinance  (190910) 
Act,  1910.  and  is  to  be  collected  in  accordance  with  the  provisions  of  that 
Act.  And  Section  3  (6)  declares  that  "  increment  value  duty  shall  be  a 
"  stamp  duty  collected  and  recovered  in  accordance  with  the  provisions  of 
"  this  Act."  When  the  provisions  of  this  Act  are  carefully  examined  it 
is  found  that  the  duty  is  certainly  not  to  be  collected  in  the  ordinary  sense 
of  a  stamp  duty,  that  is,  by  the  means  of  stamps. 

In  the  case  of  a  transfer  op  sale,  it  is  (Section  4  (1))  to  be  assessed  by 
the  Commissioners  and  paid  by  the  transferor.  It  is  the  duty  of  the 
transferor  (Section  4  (2))  to  present  to  the  Commissioners  the  instrument 
of  transfer  or  reasonable  particulars  thereof  for  the  purpose  of  assessment. 

Further,  the  instrument  is  not  (Section  4  (3) )  to  be  receivable  in 
evidence  (see  the  Stamp  Act,  1891,  Section  14)  unless  it  has  been  stamped 
with  the  denoting  stamp  ;  that  is,  a  stamp  denoting  either  (o)  that  the  duty 
has  been  assessed  and  paid,  or  (V)  that  particulars  have  been  delivered,  and 
caution,  if  required,  fou»id  for  the  duty,  or  (o)  that  no  duty  is  due.  But 
there  follows  a  most  important  provision  (Section  4  (4) ),  viz.,  that  any 
duty  assessed  by  the  Commissioners  shall  be  a  debt  due  to  the  Crown  from 
the  transferor.  That  is  not  the  case  with  duties  properly  collected  by 
stamps.  The  collection  of  these  is  enforced  by  penalties  and  by  rendering 
the  instrument  of  no  practical  avail  until  it  is  stamped.  There  are, 
however,  a  great  many  cases  in  which  duties  are  termed  stamp  duties 
which  are  in  the  same  position  as  those  in  question.  For  instance,  by  the 
Succession  Duty  Act  of  1853,  Section  fl,  succession  duties  "  shall  be  con- 
"sidered  as  stamp  duties,  and  shall  be  under  the  care  and  management 
"  of  the  Commissioners  of  Inland  Revenue."  It  is  very  difficult — in  fact, 
the  learned  Solicitor-General  admitted  that  he  had  failed — to  find  any 
intelligible  reason  for  their  being  called  stamp  duties  when  they  are  not 
collected  by  means  of  stamps,  either  embossed  or  adhesive.  The  most 
probable  explanation  seems  to  me  to  be  that  the  use  of  therterm  has  refer- 
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•ence  to  some  foi-ttier  revenue  arrangement  for  collecting  duties,  when,  if  I 
.am  not  mistaken,  there  was  a  separate  Board  of  Commissioners  of  Stamps. 
Some  light,  I  think,  is  got  from  the  comparison  of  the  Stamp  Duties 
iliinagement  Act,  1891,  and  the  Stamp  Act  of  the  same  year.  The  fi,rst  of 
these  Acts  (Section  1)  speaks  of  "  duties  for  the  time  being  chargeable  by 
"  law  as  stamp  duties,"  and  places  them  under  the  care  and  managementpf 
the  Commissioners  of  Inland  Revenue,  whereas  the  second  of  these  Acts  is 
confined  to  stamp  duties,  properly  so  called,  upon  instruments.  There  is 
another  indication  which  must  not  be  omitted.  Under  the  Finance  Act  of 
1910,  where  increment  duty  falls  to  be  collected  on  the  occasion  of  a  death, 
the  provisions  for  the  collection  of  estate  duty,  under  the  Finance  Act  of 
1894,  are  to  apply  as  if  increment  duty  were  estate  duty.  If  the  Finance 
Act  of  1894  (Section  6)  is  examined,  it  is  seen  that  though  estate  duty 
is  equally  called  a  stamp  duty  it  is  to  be  collected  on  an  account  as  other 
death  duties,  and  can  be  recovered  by  the  Crown. 

Keturning  to  the  exempting  or  relieving  clau.se  of  the  Public  Health 
Act,  1897,  when  it  is  seen  how  clearly  the  exempting  provision  has  refer- 
ence to  the  exemption  of  instruments  from  stamp  duty,  I  think  that  it  is 
impossible  to  include  thereunder  the  exemption,  not  of  the  instrument  but 
of  the  transaction,  from  increment  value  duty,  which,  though  called  a 
.stamp  duty,  differs  so  materially  from  the  stamp  duties  upon  instruments. 
I  conclude,  therefore,  that  the  prima  facie  view  that  Section  liJS  of  the 
Public  Health  Act,  1897,  was  not  intended  to  relieve  anybody  but  the 
corporation,  as  public  health  authority,  from  the  incidence  of  stamp  duty 
upon  instruments  is  a  sound  conclusion,  and  that  therefore  the  decision  of 
the  Referee  was  erroneous. 

Lord  Salvesen  and  Lord  CuUen  concurred. — ([191.5],  S.  C,  i69  ;  .52 
S.  L.  R.,  423.) 


[VALUATION   APPEAL   COURT,   SCOTLAND.] 

INLAND   REVENUE  /■.  SCOTTISH  NEWSPAPER  PUBLISHING 
COMPANY,  LIMITED. 

[February  19th,  1916.] 

Increment  Value  Duty — Transfer  on  Sale — Consideration — Total  Value 
—  Deductions  from  Total  Value  to  arrive  at  Assessable  Site  Value — 
Bxjienditure  of  a  Capital  Xo.ture  for  the  purpose  of  any  Business — 
Matter  Personal  to  the  Owner— Finance  (1909-10)  Act.  1910  (10 
K(bi-.  VII.,  c.  S),  ss.  •>  (2)  (o),  and  25  (1)  (3)  .<■  (4)  («)  (*)  ^-  (d). 

A  building  with  a  piece  of  background,  forming  19,  St.  James"  Square, 
Edinburgh,  was  occupied  by  Messrs.  Macfarlaue  &  Erskine,  printers,  until 
the  end  of  1907.  Repeated  efforts  were  made  to  sell  the  property.  Twice 
in  March,  1908,  and  in  February,  1909,  it  was  exposed  to  public  auction, 
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latterly  at  the  npset  price  of  £1,200,  but  without'  eliciting  a  bid.  Iii' 
December,  191],  the  respondents  made  an  offer  of  £650  ;  but,  after  some 
further  negotiations,  they  increased  it  to  £725,  at  which  figure  the  pro- 
perty was  sold  to  them.  The  bargain  was  concluded  on  January  11, 1912. 
Within  nine  days  thereafter  H.M.  Board  of  Works  opened  negotiations 
for  the  purchase  of  the  property,  and  on  ITebruary  6  they  purchased  it  for 
£2,100.  The  provisional  valuation,  as  at  April  .SO,  1909,  had  fixed  the 
gross  value  at  £1,138,  total  value  1:1,050,  full  site  value  £370,  "difference" 
value  £768,  assessable  site  value  £282.  The  Commissioners  claimed  that 
the  assessable  site  value,  on  the  occasion  of  the  sale  by  the  respondents,^ 
was  £1,332,  and  a  notice  of  assessment  to  increment  value  duty  was  serve'd 
on  June  13,  1913. 

The  respondents  appealed,  and  the  Eeferee  (Mr.  John  Watherston,  F.S.I.), 
to  whom  the  appeal  was  remitted,  issued  an  award  on  January  9,  1914, 
fixing  the  site  value  on  the  occasion  at  £775.  The  Commissioners  of 
Inland  Eevenue  appealed  to  the  Valuation  Appeal  Court. 

On  October  26,  1915,  the  Court  remitted  the' case  back  to  the  Referee 
to  take  evidence  of  the  circumstances  surrounding  the  transaction  out  of 
which  the  question  to  him  had  arisen,  and  to  report  to  the  Court  his  deter- 
mination of  the  site  value  on  the  following  hypotheses  :  (1)  Without 
reference  to  the  fact  that  the  Board  of  Works  were  in  the  field  desirous 
of  acquiring  the  property ;  (2)  taking  into  consideration  that  the  Board 
of  Works  were  potential  buyers  ;  (3)  that  the  appellants  were  only  willing 
sellers  at  a  price  calculated  on  the  value  of  the  property  to  them  ;  and  (4) 
that  the  price  received  by  the  sellers  included  compensation  for  disturbance. 

Evidence  was  led  before  the  Eeferee  on  December  20,  1916,  and  on 
January  10,  1916,  he  reported  to  the  Court  as  follows  : — 

"  Case  I. — Gross  value  £1,238,  total  value  £1,150,  '  difference  '  value 

"  £868,  full  site  value  £370,  assessable  site  value  £282. 
"  Case  II. — Gross  value  £1,438,  total  value  £1^350,  difference  value 

"  £868,  full  site  value  £570. 
"  Case  III. — Gross  value  £2,188,  total  value  £2,100,  difference  value 

"  C868,  full  site  value  £1,320.     The  calculations  for  increment 

"  value  would  then  be — 

£  £ 

"  Consideration  on  sale...         ...         ...         ...  2,100 

"(a)  '  Difference '  value  S(>S 

"  (J)  Expenditure  for  plans,  &c.  60 

"  (c)  Matters  personal  to  the  owner  or  other 
"  person  interested  for  the  time  being 
"in  the  land       525        1.4.-)3 

"  Site  value  on  occasion  647 

"  I  consider  this  the  cori-ect  method  of  dealing  with  the  transaction  .  .  . 

"  Case  IV. — I  consider  that  my  findings  under  Case  III.  would  allow 
"  sufficient  compensation  to  the  company  for  disturbance  in  their 
"  ownership  of  the  buildings  as  apart  from  site  .... 
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'•  My  determination  of  the  site  value  of  the  land  on  the  occasion  of  the 
"  transfer  on  sale  is  that  the  amount  is  1:647  sterling." 

The  Court  found  that  the  assessable  site  value  on  the  occasion  was 
£1,232. 

Lord  Salvesen  (after  narrating  the  fact'i)  :  Assuming  that  there  are  no 
deductions  to  be  made,  the  calculation  for  ascertaining  the  site  value  on 
the  occasion  is  a  simple  one.  It  is  reached  by  subtracting  the  difference 
value  from  the  consideration  on  sale.  This  brings  ont  the  assessable  site 
value  of  £1,232  on  the  occasion  ;  and,  deducting  the  original  assessable  site 
value  of  £282,  the  increment  of  site  value  amounts  to  £950,  on  which  the 
duty  of  20  per  cent,  is  now  claimed. 

But  for  the  decision  of  the  House  of  Lords  in  the  case  of  Lumsden  it 
would  have  seemed  difficult  to  hold  that  a  duty  which  was  intended  to  be 
imposed  on  increment  of  site  value  only  should  be  leviable  when  it  is 
found  as  a  fact  that  there  has  been  no  increase  in  site  value,  and  that  the 
difference  between  the  price  obtained  and  the  original  total  value  must, 
therefore,  have  arisen  from  other  causes.  So  far  as  we  are  concerned, 
however,  it  has  now  been  conclusively  settled  that  the  increment  value 
duty  imposed  by  the  Finance  Act,  1910,  is  wholly  independent  of  any 
increased  value  in  the  site;  and  what  are  called  "windfalls''  by  the 
Lord  Chancellor  will  be  taxed  "  whatever  they  may  be  due  to — site, 
"  buildings,  or  anything  else."  I  do  not  profess  myself  able  wholly  to 
understand  the  opinions  delivered  by  Lord  Haldane  (Lord  Chancellor) 
and  Lord  Shaw,  to  which  alone  it  is  legitimate  to  look  for  guiilance  :  but 
on  the  matters  which  are  essential  here  they  have  been  interpreted  by  the 
House  of  Lords  in  the  subsequent  case  of  Walher  ([1915]  A.C.,  .509:  1915, 
S.  C.  (H.L.),  1),  and  that  interpretation  is  binding  upon  ns.  Lord  Parker 
of  Waddington  thus  interprets  the  effect  of  the  decision  in  Lunmden's 
case.  He  says:  "It  converts  the  increment  value  duty  imposed  by  the 
"  Act  into  a  duty  which  is  wholly  independent  of  any  increment  value 
"  at  all,  and  it  enables  the  Crown  on  any  sale  of  land  to  exact  as  incre- 
"  ment  value  duty  one-fifth  of  the  sum  by  which  the  actual  consideration 
"  given  by  the  purchaser  may,  in  the  opinion  of  the  valuing  authority, 
"  have  been  too  large — even  though  the  original  or  assessable  site  value 
"  may  have  remained  the  same  or  have  actually  decreased." 

The  statute,  however,  allows  certain  deductions  from  total  value  in 
order  to  ascertain  the  assessable  site  value.  With  the  first  of  these  deduc- 
tions, which  consists  of  what  the  Referee  calls  "difference  value,"  I  have 
already  dealt.  The  other  deductions  under  heads  (b)  and  (c)  of  Section 
25  (4)  are  not  directly  involved  in  this  case.  They  require,  however,  to  be 
examined  in  order  to  ascertain  their  character  and  with  a  view  to  con- 
sidering whether  they  afford  any  aid  in  the  interpretation  of  the  deductions 
here  claimed.  Clause  (I)  deals  with  any  part  of  the  total  value  which  is 
proved  to  be  directly  attributable  to  work  executed  or  expenditure  of  a 
capital  nature  (including  any  expense  of  advertisements)  incurred  bona 
fide  on  behalf  of  any  persons  interested  in  the  land  for  improving  the 
value  of  the  land,  or  for  the  purpose  of  any  business,  trade,  or  industry 
other  than  agriculture.    A  concrete  illustration  would  be  where  the  owner 
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had  added  a  wing  to  any  building  whicli  had  been  made  the  subject  of  an 
original  valuation  and  by  which  the  value  of  the  subjects  had  been  en- 
hanced. The  whole  amount  of  the  expenditure  would  not  necessarily  fall 
to  be  deducted  from  the  total  value,  for  that  might  well  be  in  excess  of  the 
amount  by  which  the  Referee  considered  that  the  value  had  been  enhanced 
by  the  expenditure.  '  This,  I  think,  is  plain  from  the  opening  words  of  the 
clause,  by  which  the  deduction  is  limited  to  any  part  of  the  total  value 
which  results  from  the  expenditure  mentioned.  If  it  were  otherwise  the 
clause  would  presumably  have  been  expressed  so  as  to  cover  all  expendi- 
ture of  a  capital  nature.  The  same  applies  to  Clause  (c),  which  contem- 
plates the  case  of  the  appropriation  of  any  land  for  the  purpose  of  streets 
or  open  spaces  for  the  use  of  the  public.  Such  appropriation  must  enhance 
the  value  of  the  subjects  which  has  already  been  entered  in  what  is 
popularly  called  the  "  Domesday  Book."  Thus  in  any  case  where,  after 
a  street  has  been  built,  an  open  space  in  front  of  it  is  dedicated  in  per- 
petuity for  the  use  of  the  public,  the  amenity  which  is  thus  insured  to  the 
houses  already  built  will  go  to  enhance  their  value  in  the  open  market, 
and  will  so  enter  the  Eeferee's  estimate  of  total  value.  To  the  extent  that 
this  added  amenity  has  enhanced  the  value  o£  the  subjects  it  forms  a 
deduction  from  the  value  in  reaching  the  assessable  site  value.  And  here, 
again,  there  appears  to  be  no  difficulty  in  following  out  the  direction  of 
the  statute.  Clause  (d),  however,  deals  in  part  with  a  different  class  of 
deduction.'!.     It  is  thus  expressed  fhis  Lordship  quoted  the  clause] . 

The  first  part  of  the  clause  appears  to  me  to  occasion  no  difficulty.  If 
in  the  present  case  the  feu-dnty  had  been  redeemed,  the  gross  value  and 
the  total  value  would  have  been  the  same  figure  ;  but  the  effect  of  the 
redemption  would  have-  been  to  increase  the  total  value  by  the  amount  of 
the  capitalised  fen-duty.  This  increase  of  the  value  being  attributable  to 
the  redemption  of  a  fixed  charge  would  require  to  be  deducted  from  the 
total  value,  otherwise  the  owner  would  be  liable  to  be  taxed  on  an  incre- 
ment of  value  which  was  due  to  his  own  expenditure.  When  one  comes, 
however,  to  the.  concluding  words  of  the  clause  (and  it  is  upon  these  that 
the  deductions  are  claimed),  one  finds  a  difficulty  in  figuring  any  concrete 
case  in  which  personal  goodwill  or  any  other  matter  which  is  personal  to 
the  owner  or  occupier  of  the  land  can  possibly  enter  as  an  element  in 
estimating  the  total  value  of  the  land.  It  is  a  quite  intelligible  proposition 
that  the  conaideration  paid  by  the  purchaser  may  include  a  sum  for  good- 
will or  other  personal  element  which  he  acquires  along  with  the  land  ;  but 
I  fail  to  see  how  it  can  form  part  of  the  value  of  the  land,  as  that  has  to 
be  ascertained  in  terms  of  Section  25  (1).  Sx  Jiypothesi  the  land  has  to 
be  valued  as  if  no  sale  has  taken  place,  and  the  principle  of  valuation  is  to 
be  the  amouut"'  which  the  fee  simple  of  the  land,  if  sold  at  the  time  in 
"  the  open  market  by  a  willing  seller  in  its  then  condition  ....  might 
"  be  expected  to  realise."  Such  a  principle  appears  to  me  to  exclude 
anything  of  the  nature  of  a  personal  element,  for  that  is  i  thing  which 
may  or  may  not  be  conveyed  along  with  the  land.  The  owner  of  the  land 
may  at  the  same  time  be  the  occupier  and  be  carrying  on  a  lucrative 
business  in  the  premises  conveyed.  So  f»r  as  the  goodwill  of  that  business 
depends  upon  the  site  it  is  heritable  and  forms  part  of  the  value  of  the 
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land  in  the  oi^en  market.  Thus  a  shop  in  a  centi'al  thoroughfare  will 
have  a  much  higher  value  than  a  similar  shop  in  a  side  street.  But 
obviously  this  is  a  value  which  attaches  to  the  land  as  such,  and  has 
nothing  to  do  with  the  person  who  happens  to  be  in  occupation  at  the 
time  when  the  ownership  is  changed  by  sale.  The  owner  of  such  a  pro- 
perty, however,  may  convey  the  personal  goodwill  which  arises  from  th& 
reputation  which  he  has  established  for  the  goods  sold  at  the  premises  in 
question,  and  which  (especially  when  conveyed  along  with  the  name  under 
which  the  business  has  been  carried  on)  may  constitute  an  element  of 
value  greater  than  the  actual  value  of  the  subjects  in  the  open  market. 

The  Act  seems  to  contemplate  such  items  of  value  as  forming  a  legiti- 
mate deduction  for  the  purpose  of  ascertaining  increment  value  doty.  But 
on  the  construction  adopted  in  Lumsden's  case  I  am  iniable  to  see  (and 
counsel  for  the  appellants  could  offer  no  assistance)  how  this  construction 
can  ever  receive  effect.  This  difBcnlty  was  very  forcibly  pointed  out  by 
Lord  Moulton  in  his  dissenting  judgment  in  LnmsderCs  case,  and  I  cannot 
find  a  solution  to  his  and  my  own  difficulties  in  either  of  the  two  opinions 
by  which  the  interpretation  of  the  Act  has  been  finally  fixed. 

These  opinions,  however,  as  I  think,  lead  to  the  necessary  result,  as- 
expressed  by  Lord  Parmoor  in  ^Yanl,er''s  case,  that  Section  2.5  (4)  ((?> 
"  only  allows  such  a  deduction  if  the  amount  claimed  to  be  deducted  is 
"  included  as  part  of  the  total  value  ; "  and  the  same  view  appears  to  mc- 
to  be  adopted  by  Lord  Parker  of  Waddlngton  where  he  says  that  in  order 
to  justify  the  respondent  in  making  the  deduction  claimed  in  respect  of 
goodwill  it  lay  upon  her  to  prove  that  "  some  part  of  the  total  value  of  the 
' '  land,  as  estimated  by  the  Referee  ...  is  directly  attributable  to  one  or 
' '  other  of  the  matters  referred  to  in  Clause  (d).' '  In  the  present  case,  as- 
in  Walhet's,  none  of  the  deductions  claimed  are  included  in  the  total  valne 
of  £1,150  as  estimated  by  the  Referee.  This  appears  from  the  Referee's- 
own  figures  and  from  the  fact  that,  in  order  to  give  effect  to  the  deduction 
which  the  respondents  claim,  he  has,  I  think,  contrary  to  the  decision  in. 
Lumsden's  case,  proceeded  to  fix  the  total  value,  not  on  the  basis  of  the 
value  in  the  open  market  but  upon  the  price  paid. 

What  I  have  said  appears  to  me  to  be  sufficient  for  the  decision  of  this- 
case  according  to  the  interpretation  of  the  Act  that  we  are  now  bound  to- 
follow.  That  interpretation  has  the  merit  of  simplif}'ing  the  Act  by 
reading  out  of  it  altogether,  so  far  as  I  can  see,  the  last  three  lines  of 
Section  25  (4)  (d),  although  it  affords  no  explanation  as  to  how  these 
words  came  to  be  inserted. 

Even  if  I  were  free  to  take  the  Referee's  method  of  starting  with  the 
consideration  on  sale  as  the  essential  figure  by  reference  to  which  the- 
various  deductions  fall  to  be  ascertained,  I  should  still  differ  from  him  in 
holding  that  any  deductions  have  been  proved  which  are  of  the  nature  of 
"  goodwill  or  any  other  matter  which  is  personal  to  the  owner,  occupier, 
"  or  other  person  interested  for  the  time  being  in  the  land."  The  two- 
items  which  he  allows  are :  (1)  I'ixpense  of  plans  and  Dean  of  Guild  Oourt 
petition,  £60  (1  may  mention  in  passing  that  in  the  proof  the  figure  is- 
nowhere  higher  stated  than  £40);  and  (2)  Allowance  for  matters  personal 
to  the  owner,  £52.".     As  regards  the  first  item,  it  was  incurred  before  the- 
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■sale  was  completed,  and  with  the  view  of  enabling  the  respondents  to 
consider  whether  the  subjects  would  be  suitable  for  their  purpose  and  the 
amount  of  expenditure  which  they  would  have  to  incur  to  use  them  to  the 
'best  advantage.  I  cannot  see  how  this  can  form  part  of  the  value  of  the 
subjects,  whether  the  total  value  is  to  be  arrived  at  by  estimate  or  is  to  he 
taken  as  the  sale  price.  The  Referee  treats  it  as  a  deduction  falling  under 
(J)  as  expenditure  of  a  capital  nature  incurred  Tjona  fide  for  the  purpose 
■of  a  business.  It  may  be  so  described  ;  but  it  is  only  where  such  expendi- 
ture contributes  to  the  total  value  of  the  land  that  it  forms  a  permissible 
■deduction.  In  this  case  it  appears  to  me  that  no  part  of  the  total  Talue 
was  attributable  to  such  expenditure.  I  rather  take  it  that  there  is  a 
further  limitation,  namely,  that  the  expenditure  must  be  made  by  or  on 
behalf  of  the  person  who  is  interested  in  the  land,  and  the  respondents 
Tncrc  were  not  interested  in  the  lands  in  question  at  the  time  when  they 
■made  it. 

With  regard  to  the  other  deduction  claimed,  viz.,  £525,  it  may  be,  as 
the  Referee  says,  that  it  is  "  a  fair  sum  to  allow  to  the  company,  in  addition 
"  to  what  may  be  called  the  market  value  of  the  buildings  as  buildings,  in 
•"  order  to  compensate  them  for  being  deprived  of  the  buildings"  ;  but  I 
fail  to  see  the  relevancy  of  the  remark.  The  special  use  to  which  the 
•owner  of  a  property  proposes  to  put  it  or  the  value  which  it  has  to  him 
does  not  necessarily  affect  its  value  to  the  purchaser.  "What  the  Act 
•seems  to  •  contemplate  is  an  element  of  value  which  is  transmitted  by  the 
•owner  to  the  purchaser,  and  not  merely  a  reason  which  makes  the  owner 
reluctant  to  part  with  his  property  unless  at  a  tempting  price.  Thus,  if  in 
this  case  the  property  had  been  acquired  by  a  property  speculator  who  had 
declined  to  sell  at  a  less  price  than  that  which  the  respondents  received, 
according  to  the  Referee's  view  no  deduction  would  fall  to  be  made 
under  subsection  ((?),  for  there  was  nothing  personal  to  the  owner  except 
his  fixed  resolve  not  to  part  with  the  property  unless  he  got  a  ransom 
,price.  But  the  buyers  would  obtain  exactly  the  same  subject  whether 
they  bought  from  the  one  owner  or  the  other  ;  and  the  value  of  the 
.property  in  the  open  market  estimated  under  Section  2o  (1)  could  be  no 
higher  in  the  one  case  than  in  the  other.  In  truth  it  was  not  any  con- 
sideration personal  to  the  seller  which  enhanced  the  purchase  price,  but 
■the  ailxiety  of  the  purchaser  to  acquire  this  particular  site.  Perhaps  he 
might  have  made  an  easier  bargain  with  a  less  unwilling  seller,  but  even 
ihat  does  not  follow.  In  allowing  this  deduction  the  Referee  has,  in  my 
opinion,  violated  two  of  the  conditions  under  which  total  value  has  to  be 
ascertained.  In  the  first  place  he  has  taken  the  actual  price  as  the  starting 
point  of  the  calculation  because  the  respondents  were  unwilling  sellers, 
whereas  his  duty  was  to  estimate  the  value  on  the  footing  that  they  were 
willing  sellers ;  and  secondly,  he  has,  for  the  purpose  of  the  deduction, 
treated  the  actual  price  paid  as  if  it  were  equivalent  to  the  value  in  the 
open  market,  which  he  has  himself  fixed  'as  little  more  than  half   the 

.figure. 

.  I  need  scarcely  say  that  I  do  not  regard  my  view  as  in  the  least  con- 
iflicting  with  the  decisions  in  the  case  of  Glass  (to  which  I  was  a  party) 
.iind  the  case  of  Buclmnan,  decided  by  the  Court  of  King's  Bench.    The 
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former  case  wiis  that  of  ii  provisional  valuation-where  the  Referee  had  left 
out  of  account  an  important  element  of  value,  namely,  that  the  land  formed 
part  of  a  drainage  area  which  it  was  known  that  the  Water  CommissionerB 
would  SDoner  or  later  have  to  acquire  in  order  to  preserve  the  purity  of  the 
water  supply.  The  land  itself  had  thus  a  special  value  for  a  particular 
jjurpose  which  was  known  and  would  have  brought  speculators  into  the 
field  the  moment  it  was  exposed  for  sale.  The  circumstances  were  similar 
in  the  English  case.  The  lands  sold  adjoined  an  institution  which  was 
known  to  require  land  for  extension,  and  could  only  do  so  in  the  direction 
of  the  seller's  property;  Both  subjects  fell  to  be  dealt  with  in  the  same 
way  as  land,  which  in  the  vicinity  of  a  rapidly  increasing  town  may  have 
a  prospective  feuing  value,  although  until  actually  sold  for  feuing  it  con- 
tinues to  be  occupied  for  agricultural  purposes.  The  use  to  which  the 
seller  proposes  to  put  the  land  does  not  enter  into  the  question  at  all.  He- 
will  no  doubt  in  every  case  endeavour  to  make  the  most  of  what  he  believes 
to  be  the  buyer's  necessity  and  exact  the  highest  price  ;  but  how  the  profit 
so  made  can  be  attributed  to  goodwill  or  any  other  matter  pereonal  to  the 
owner  passes  my  comprehension.  If  windfalls  are  to  be  taxed,  as  the  Lord 
Chancellor  stated  they  must  be,  this  appears  to  me  to  be  a  typical  case  of 
the  windfall.  Within  a  few  weeks  the  respondents  realised  a  price  for  an 
old  property  nearly  three  times  as  great  as  what  they  had  contracted  to  pay 
for  it,  without  ever  having  occupied  it  or  expended  a  penny  upon  it.  It 
appears,  too,  that  in  this  case,  whatever  may  be  said  of  others,  this  profit 
was  due  entirely  to  site,  the  increment  value  arising  from  the  requirements 
of  the  community.  For  these  reasons  I  am  of  opinion  that  the  appellants 
are  right  and  that  the  increment  value  duty  falls  to  be  levied  on  the  sum  of 
£950. 

Lord  CuUen  (after  narrating  the  facts)  :  The  respondents  say  that 
while  they  paid  only  £725  for  this  property,  which  for  about  four 
years  previously  had  attracted  no  offerer,  the  .property,  from  the  point 
of  view  of  their  Special  requirements,  was  a  great  catch  at  £725,  and 
that  its  true  value  to  them  for  retention  and  use  in  their  business 
was  about  the  sum,  £2,100,  paid  to  them  on  the  resale  to  the  Board 
of  Works.  They  then  go  on  to  say  that  in  the  hypothical  open  market 
sale  by  n  willing  seller  as  at  the  date  of  the  occasion,  which  forms  the 
basis  for  estimating  gross  value,  &c.,  they,  the  owners,  are  to  be  figured 
as  legitimate  competitors  with  outsiders  and  as  ready  to  pay  £2,100,  or 
thereby,  in  order  to  retain  the  property  for  themselves  rather  than  sell  it 
to  any  outsider  for  less.  I  am  unable  to  admit  this  view.  The  selling 
value  of  a  property  is  what  the  owner  can  get  from  someone  else.  He 
cannot  sell  to  himself. 

The  respondents  claim  that  they  are  entitled  to  a  further  deduction 
under  the  last  part  of  head  {d)  of  Section  25  (4)  in  respect  of  matters 
personal  to  them  as  the  owners.  They  say  that  of  the  price  of  £2,100  a 
large  part,  if  not  the  whole,  of  the  excess  of  this  price  over  the  total 
value  of  £1,150  has  been  proved  to  be  attribulitble  to  such  matters  per- 
sonal to  them.  What  these  alleged  matters  personal  onsist  of,  according 
to  the  respondents'  view,  has  been  already  fully  stated  by  Lord  Salvesen. 

The  first  answer  made  by  the  Crown  to  this  claim  is  that,  according  to 
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the  defining  words  used  in  Section  25  (4)  (il),  ii  deduction  allowable  there 
nnder  must  consist  o£  some  part  ot  total  value,  whereas,  ex  hypotkeni, 
the  deduction  here  claimed  by  the  respondents  forms  no  part  of  the  total 
value  on  the  occasion.  The  reply  made  by  the  respondents  is  as  follows  : 
They  say  (1)  that  the  defining  words  "  any  part  of  the  total  value  "  used 
under  head  {d),  as^lso  under  heads  (J)  and  (c),  are  appropriate  to  the 
original  process  of  arriving  at  assessable  site  value  as  at  April  30,  1909, 
where  total  value  is  what  the  deductions  fall  to  be  subtracted  from  ;  (2) 
that  under  Section  2,  when  site  value  on  the  occasion  of  a  transfer  by  way 
of  sali  has  to  be  fixed,  the  consideration  becomes  the  amount  from  which 
the  deductions  fall  to  be  taken  ;  and  (3)  that  it  therefore  follows,  by  way 
of  analogy,  that  the  defining  words,  "  any  part  of  the  total  value,"  are,  on 
the  occasion,  to  be  replaced  by  the  words  "  any  part  of  the  consideration." 
This  seems  to  me  to  be  a  non  se.quUur.  What  Section  2  allows  to  he  deducted 
on  the  occasion  are  "  the  like  deductions,"  while  the  respondents'  view 
seems  to  change  the  nature  of  the  deductions  as  they  are  defined,  and  to  let 
in  a  deduction  on  the  occasion  which  is  unlike  any  deduction  allowable  in 
fixing  the  original  assessable  site  value. 

The  respondents  urge  this  further  view.  They  say  that  the  matters 
personal  to  the  owner  under  Section  25  (+)  (d~),  if  the  word  "personal" 
be  taken  as  referring  to  items  of  the  nature  of  personal  estate,  cannot,  by 
their  nature,  be  ingredients  in  total  value,  which  is  a  value  of  the  land,  so 
that  the  deduction  in  respect  of  matters  personal  cannot  have  been  intended 
to  have  any  application  in  the  original  process  of  arriving  at  assessable 
site  value,  and  must,  therefore,  have  been  intended  specially  and  solely  for 
application  on  the  occasion,  by  way  of  dissecting  any  excess  of  a,  price 
paid  over  total  value.  Now  I  confess  that  in  any  view  it  is  exceedingly 
difficult  to  know  what  are  the  kinds  of  matters  intended  to  be  covered  by 
the  words  "  any  other  matter  which  is  personal  to  the  owner,  &c."  But 
one  thing  is  clear,  that  under  the  express  terms  of  Section  2.5  (4)  (d)  such 
matters  "are  conceived  of  as  capable  of  forming  part  of  the  total  value  as 
at  April  30,  1909,  from  which  they  are  directed  to  be  deducted  in  the 
original  calculation  for  fixing  assessable  site  value.  *And  that  being  so, 
the  point  of  the  particular  argument  for  the  respondents  under  notice 
seems  to  fail. 

The  case  of  Zumsden  ([1914],  A.  C,  877)  decides  that,  in  applying 
head  {a)  of  Section  25  (4),  the  valuer  is  not  to  proceed  by  taking  the 
price  paid  as  necessarily  proving  the  total  value  on  the  occasion  and  by 
building  upon  it  a  corresponding  gross  value,  but  that  the  gross  value  and 
full  site  value  on  the  occasion  are  to  be  estimated  in  accordance  with  their 
definitions,  which  hinge  on  open  market  value  as  on  a  sale  by  a  willing 
seller,  a  standard  of  value  which  a  price  paid  may  not  reflect.  The  decision 
in  Lumsden  applied  solely  to  a  deduction  claimed  under  head  (a)  of 
Section  25  (4),  but  there  fire  obsei-vations  by  the  noble  and  learned  lords 
in  accordance  with  whose  opinions  the  decision  went,  which  ai-e  favourable 
to  the  view  that  the  price  paid  is  not  to  be  substituted  for  total  value  in 
applying,  on  an  occasion,  the  defined  deductions  under  heads  (*),  (c), 

and  (^). 

In  the  subsequent  case  of  Walker  (1915,  S.  C.  (H.L.),  1)  the  question 
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here  under  consideration  was  not  raised  in  the  argument  before  this  Court, 
both  parties  having  proceeded  on  the  assumption  that  a  deduction  under 
the  last  part  of  Section  25  (i)  {d)  might  be  allowable  from  the  price 
although  not  forming  any  part  of  total  value  on  the  occasion.  The  point 
was,  however,  taken  in  the  argument  before  the  House  of  Lords,  and  Lord 
Parker  of  Waddington  and  Lord  Parmoor,  in  the  cou^-se  of  giving  judg- 
ment, both  expressed  the  view  that,  following  the  decision  in  Lumsden,  a 
deduction  under  head  ((Z)  allowable  on  the  occasion  must  consist  of  some 
part  of  the  total  value  in  accordance  with  the  terms  in  which  head  (d),  in 
common  with  heads  (J)  and  (c),  is  expressed.  These  views  were  not 
necessary  to  the  decision  in  Wanier''s  ease,  but  they  are  high  authority,  the 
force  of  which  is  not  taken  o£E  by  anything  said  by  the  other  noble  and 
learned  lords  who  took  part  in  the  case. 

Por  my  own  part  I  am  prepared  to  follow  the  opinions  so  expressed  by 
Lord  Parker  of  Waddington  and  by  Lord  Parmoor.  Putting  aside  con- 
jectural views  as  to  the  intendment  of  the  statute,  and  proceeding  on 
ordinary  principles  of  construction,  I  am  unable,  by  necessary  implication, 
to  derive  from  its  terms  the  result  that,  in  applying  the  provisions  of 
Section  2  and  of  Section  25  (4)  on  the  occasion,  the  allowable  deductions 
under  heads  (V),  (c),  and  (rf)  of  Section  25  (4)  are  not  to  follow  the  words 
in  which  they  are  there  defined,  equally  as  they  must  do  in  the  original 
process  of  arriving  at  assessable  site  value  from  total  value  as  at  April  30, 
1909.  > 

Assuming,  however,  the  contrary  view,  and  that  the  respondents  are 
right  in  saying  that  on  the  occasion  the  words  "  any  part  of  the  total 
"  value  "  fall  to  be  exchanged  for  the  words  "  any  part  of  the  considera- 
"  tion  for  the  transfer,"  I  am  unable  to  conclude  that  what  they  propose 
to  deduct  is  an  allowable  deduction  under  the  last  part  of  head  (<f).  It 
is  said  to  represent  matters  personal  to  them  as  the  owners.  It  seems 
just  as  easy  to  say,  in  a  similar  sense,  that  it  represents  matters  personal 
to  the  buyers.  The  respondents  were  desirous  to  keep  the  property  hecause 
it  suited  their  own  special  purposes,  and  was,  in  their  view,  worth  to  them 
for  retention  much  more  than  either  the  price  of  £725  they  had  paid,  or 
what  they  could  get  for  it  in  open  market.  They  were  not  willing  sellers 
in  open  market,  but  were  unwilling  to  sell  unless  they  got  an  enhanced 
price  covering  the  special  advantages  o£  the  property  for  retention  by 
them.  On  the  other  hand,  the  Board  of  Works  was  an  urgent  buyer  for 
whom  the  subjects  had  a  special  attraction,  which  was  different  from  the 
attraction  they  had  for  the  respondents,  inasmuch  as  what  the  Board  was 
eager  to  acquire  was  the  site  only  for  the  purpose  of  building  Government 
offices  thereon.  And  in  order  to  acquire  the  site  because  of  its  special 
desirability  for  that  purpose,  the  Board  was  prepared  to  pay,  and  did  pay, 
for  the  subjects,  which  were  not  then  for  sale  in  open  market,  the  price  of 
£2,100,  which,  ex  hi/jwthcsi,  was  largely  in  exce^  of  open  market  value. 

If  the  excess  from  the  one  point  of  view  be  called  the  equivalent  of  the 
respondents'  personal  unwillingness  to  sell,  which  the  Board  had  to  over- 
come, it  may,  from  the  other  point  of  view,  be  called  the  equivalent  of  the 
Board's  personal  need  to  buy.  The  Board  got  nothing  for  its  price  but  the 
heritable  subjects.    There  was  uo  transfer  or  surrender  to  them  of  any- 
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•thing  else  to  which  anj-  part  oi  the  price  wag  attributahle.  Now  I  do  not 
■see  my  way  to  adopt  the  view  that  if  an  owner  abstains  from  becoming  a 
willing  seller  in  open  market  but  byj^messc  in  private  bargain  obtains  from 
a  particulai'  offerer  a  pretium  affeotioiiis  sufficient  to  overcome  his  dis- 
inclination to  part  with  his  property,  the  excess  of  the  price  paid  over 
open  market  value  is  Intended  by  the  Act  to  be  treated  as  representing  a 
matter  ))€rsonal  to  the  owner  within-  the  terms  of  Section  25  (4)  ((i). 

On  the  whole  matter  I  am  of  opinion  that  the  claim  of  the  Crown  to 
increment  value  duty  on  the  sum  of  £950  should  be  sustained. 

Lord  Johnston  issued  a  lengthy  dissenting  judgment  in  which  he  held 
that  several  of  the  opinions  expressed  by  the  House  of  Lords  Judges  in 
Liimsden's  and  Walher  s  cases  were  mere  obiter  dicta  and  not  necessary 
for  the  decisions,  and  that  the  judgments  in  these  cases  did  not  preclude 
him  from  considering  the  present  case  on  its  merits. — (1916,  1  S.  L.  T., 
-248.) 


[VALUATION  APPEAL  COURT,  SCOTLAND.] 

TWBEDIK  T.  INLAND  REVENUE. 

[Febkuaet  19th,  1916.] 

Increment  Value  Duty — Occasion  for  Collection — Sale  under  Com- 
pulsory Poners  —Arbitration  to  fix  Price —  Addition  of  10  per  cent. 
made  by  Arbiter  in  respect  of  Compulsory  Sale — Consideration  on 
Sale — Total  Value— Deductions  —  Matter  Personal  to  Owner  — 
Finance  (1909-10)  Act,  1910  (10  Edn:  VII.,  c.  8)  ss.  1  (a),  2  (2)  (a), 
#2.5(4)(^). 

* 
On  May  2,  1913,  the  appellants,  who  were  the  owners  of  premises  at 
'15,  George  Square,  Edinburgh,  received  notice  from  the  Edinburgh  and 
East  of  Scotland  College  of  Agricultm-e  that  they  intended  to  take  the 
premises  under  the  compulsory  powers  contained  in  a  Provisional  Order 
incorporating  the  Lands  Clauses  Acts.  Mr.  James  I.  Davidson,  F.S.I., 
was  appointed  arbiter  to  determine  the  price  to  be  paid,  and  on  December  26,  ■ 
1913,  he  issued  an  award  fixing  the  price  at  £2,900.  The  parties  agreed 
that  this  sum  was  arrived  at  by  taking  £2,640  as  the  value  of  the  property 
and  adding'lO  per  cent,  for  compulsory  purchase.  The  Commissioners  of 
Inland  Revenue  determined  that  the  increment  value  was  £260,  and 
assessed  to  increment  value  duty  on  that  basis.  The  appellants  appealed 
on  the  grounds  (1)  that  no  occasion  for  the  collection  of  increment  value 
had  arisen  ;  (2)  that  the  sum  of  £260  of  alleged  increment  value  repre- 
sented an  addition  of  10  per  cent,  to  the  actual  price  for  compensation  for 
disturbance  in  respect  of  compulsory  sale  ;  (3)  that  the  said  sum  of  £260 
was  part  of  the  total  value  attributable  to  matter  personal  to  the  owner 
in  the  sense  of  Section  25  (4)  (d) ;  and  (4)  that  in  any  event  the  said  sum 
■should  be  divisible  proportionally  between  the  site  and  buildings. 
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Oil  October  12,  19U,  the  Keferee  (Mr.  John  Watherston,  F.S.I) 
decided  that  the  increment  value  was  £260.  The  appellants  appealed  to 
the  Valuation  Appeal  Cnurt. 

Argued  for  the  appellants  :  (1)  There  was  here  no  transfer  on  sale  in 
pursuance  of  a  contract,  for  the  sale  was  compulsory.  {Heron  v.  Espie 
[1856],  18  P.,  917.)  (2)  In  any  event,  the  additional  10  per  cent,  was  not 
part  of  the  consideration  for  the  lands  but  was  compensation  for  disturb- 
ance. [Inland  Reeenve.  Cummissloners  v.  Walker,  1913,  S.  C,  719; 
[1915],  A.  C,  509  ;  Inland  Revenue  Commiuwnem  v.  Glasgow  and 
South  Western  Railway  Company  [1887J,  14  R.  (H.L.),  33;  Glass  v. 
Inland  Ttcvenue  Commissioners,  1915,  S.  C,  449.)  If  the  additional 
10  per  cent,  fell  to  be  included  at  all,  it  should  be  divided  proportionately 
between  the  site  and  the  buildings. 

Argued  for  the  respondents :  There  was  here  a  transfer  on  sale  in 
pursuance  of  a  contract,  for  the  procedure  under  the  Lands  Clauses  Acts 
imported  an  offer  and  acceptance.  (Forth  and  Clyde  Junction  Railivay 
Company  v.  Ewin^  (1864),  2  M.,  684  ;  Lord  Advocate  v.  Caledonian 
Railway  Company,  1908,  S.  C,  566.)  The  10  per  cent,  must  be  part  of 
the  price  of  the  land  since  the  arbiter  had  no  power  to  award  money  for 
anything  else.  (Inland  Revenue  Commissioners  v.  Glasgow  and  South 
Western  Railway  Company,  supra,  per  Lord  Watson  at  pp.  34,  35.) 

Lord  Johnston  :  The  Misses  Tweedie  were  proprietors  of  No.  15, 
George  Square,  Edinburgh.  The  Edinburgh  and  East  of  Scotland  College 
of  Agriculture,  having  obtained  compulsory  powers  by  a  Provisional  Order 
incorporating  the  Lands  Clauses  Acts,  gave  notice  to  take  this  property  on 
May  2,  1913.  A  reference  to  determine  the  compensation  to  be  paid  was 
made  to  Mr.  Davidson  of  Saughton  Mains,  who,  on  December  26,  1913, 
fixed  the  amount  at  £2,900,  and  a  conveyance  was  executed  by  the 
Misses  Tweedie  on  3rd  and  recorded  on  4th  Eebruary,  1914. 

The  above  sum  of  £2,900  was  admittedly  arrived  at  on  the  basis  of  a 
price  of  £2,640,  with  10  per  cent,  or  £260  added  in  respect  of 'compulsory 
purchase.  But  neither  in  the  arbiter's  award  nor  in  the  disposition  did 
any  indication  of  this  division  of  the  slump  sum  appear.  At  this  date  no 
original  valuation  of  the  property  had  been  made.  But  on  May  11,  1914, 
a  provisional  original  valuation  was  accepted  and  became  final  at  the 
following'  figures  : — 

& 

Original  gross  value  2,763 

Original  full  site  value      m     1,234 

Difference  between  gross  and  full  site  value      1,529 


Original  gross  value  as  above 
Capitalised  feu  duty 

Original  total  value 
Difference,  as  above 

Assessable  site  value 


2,763 
123 

2,640 
1,529 

£1,111 
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The  pnrties  then  proceeded  to  the  adjustment  of  occiisional  site  value. 
The  Inhmd  Kevenue  valuator  on  November  2, 1914,  issued  his  viiluation 
as  follows  : — 

£ 

Consideration  on  sale        2,900 

Deduct  diifercnce  between  gross  and  divested  or  fall  site 

value 1,529 


Occasional  site  value     £1,371 


At  the  time  this  valuation  was  made  the  decision  in  Lv.msden's  case 
([1911],  A.  C,  877)  had  only  recently  (July  20, 1914)  been  pronounced  by 
the  House  of  Lords,  and  Walker^s  case  ([1915]  A.  C,  509)  had  not  yet  come 
before  the  House.  I  have  considerable  doubt  whether  this  valuation  on 
the  occasion  was  properly  proceeded  with  in  view  of  these  decisious.  But 
this  does  not  affect  the  only  question  which  is  raised  in  this  appeal,  viz., 
whether  the  late  owners  are  not  entitled  to  have  a  further  deduction  made 
under  the  Act  of  1910,  Section  25  (4)  {d),  from  the  consideration  on  sale, 
of  the  10  per  cent,  or  £260  given  in  respect  of  compulsory  purchase,  in  the 
view  that  it  was  attributable  to  n  matter  personal  to  the  owneis.  In  a 
reference  to  him  of  this  question,  Mr.  John  Watherston,  the  Eeferec,  has 
decided  against  the  late  owners,  who  have  appealed  to  this  Court. 

They  state  these  grounds  of  appeal  : — 

First,  that  a  compulsory  taking  is  not  an  occasion  in  the  sense  of  the 
statute  of  1910,  in  respect  that  it  is  not  a  transfer  on  sale  "  in 
"  pursuance  of  any  conti-act"  after  the  date  of  the  commencement 
of  the  Act  (Section  1  (a)).  I  do  not  think  that  this  contention 
is  sound.  There  have  been  a  great  many  cases  on  the  subject, 
and  it  is  now  accepted,  I  think,  thai  the  legal  situation  created 
by  the  taking  of  lands  under  compulsory  powers  is  that  the 
special  Act  is  suistantially  an  offer  by  the  Legislature  on  behalf 
of  the  landowner  of  the  lands  scheduled  to  the  company,  and  the 
notice  to  take  an  acceptance  by  the  company,  whereout  there 
arises  a  contract  from  which  neither  party  can  resile,  and  that  it 
is  none  the  less  a  contract  of  sale  that  the  price  remains  to  be 
settled  by  arbitration,  failing  agreement.  (FortJi  and  Clyde 
Junction  Railwarj  Company  v.  En-ing,  2  M.,  693.)  And  if  an 
explanation  of  the  expression  "substaniially  "  is  desired,  it  will 
be  found  in  Heron  v.  JEspU  (18  D.,  917),  and  particularly  in  the 
opinion  of  Lord  Justice-Clerk  Hope. 

Second,  that  the  10  per  cent.,  or  £260,  allowed  by  the  arbiter  as  com- 
pensation for  disturbance  on  compulsory  taking,  does  not  form 
part  of  the  consideration  for  the  transfer  of  the  land  in  the  sense 
of  Section  2  (2)  (a)  of  the  Act  ;  and 

Third,  that  this  sum  is  part  of  the  total  value,  attributable  to  a 
matter  personal  to  the  owner  in  the  sense  of  Section  25  (4)X<*> 
of  the  Act. 
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These  two  points  may  be  shortly  disposed  of  together.  I  do  not  think 
that  they  really  arise  on  the  facts  of  the  case.  If  they  did,  it  would  be 
necessary  to  apply  the  judgment  pronounced  in  the  ease  just  decided — the 
Inland  Revenue  v.  The  Scottish  Newspaper  Publishing  Company — on 
the  question.  What  is  the  meaning  of  the  term  "  total  value  "  in  Section 
•25  (i)  (d)  when  applied  to  valuation  on  an  occasion  ?  Your  Lordships 
,  have  now  held  that  it  is  an  estimated  total  value  and  not  the  consideration 
■on  sale.  The  opposite  is  my  opinion.  But  which  view  is  right  and  which 
■wi'ong  on  this  point,  does  not  matter  for  the  decision  of  this  case. 

If  I  am  wrong,  the  valuer  must  estimate  total  value  on  a  footing  which 
will  leave  no  room  for  this  item  of  deduction. 

If  I  am  right,  it  must  be  proved  that  pai^t  of  the  consideration  on  sale 
was  attributable  to  a  matter  personal  to  the  owner.  And  I  think  that  the 
case  is  then  ruled  by  that  of  Walker,  for  there  is  no  better  proof  here  than 
there  was  there.  The  fact  is  that  the  customary  10  per  cent,  for  com- 
pulsory purchase  in  all  cases  is  not  justified  by  anything  contained  in  the 
Lands  Glauses  Acts.  What  is  provided  for  is  compensation  for  rights 
and  interests  in  the  lands  taken,  and  though  10  per  cent,  may  be  by 
custom,  and  not  unjustly,  added  to  the  normal  market  price  of  the  land, 
where  the  owner's  right  and  interest  are  being  taken  and  are  being 
valued,  to  whomsoever  these  rights  and  interests  belong,  the  slump  sum 
is  still  the  value  of  the  land,  and  nothing  but  the  land,  unless  it  can  be 
attributed  to  something  other  than  the  owner's  proprietary  right.  I  have 
said  above,  "  not  unjustly  added,"  because  it  is  well  known  that  the  owner 
whose  property  is  taken  is  put  to  expense  and  trouble  in  relation  to  the 
surrender  of  his  property  and  reinvestment  of  the  proceeds,  for  which 
normal  market  price  does  not  recoup  him,  and  that  it  is"  fair  that,  so  to 
speak,  contingencies  should  be  thus  covered.  But  the  statute  does  not 
expressly  allow  for  this  being  done  as  a  matter  of  course,  and  if  chal- 
lenged, it  could  only  be  supported  on  the  ground  of  interpretation  by  a 
now  inveterate  practice  or  of  exceptional  circumstances.  If  it  could  be 
shown  that  this  sum  of  £260  was  awarded  to  compensate  the  owners  for 
having  compulsorily  to  surrender  the  personal  occupancy  of  the  premises 
taken,  it  would  then,  in  my  opinion,  differing  from  your  Lordships,  be  an 
element  of  the  personal,  and  not  the  real,  interest  of  the  owners  in  the 
sense  of  Section  25  (4)  (d).  But  as  there  is  no  pretence  that  the  owners 
had  any  such  personal  interest  to  adduce  here,  I  see  no  ground  on  which 
we  can  sever  this  sum  from  the  price  of  the  property,  and  say,  in  answer 
to  the  second  point,  that  it  is  not  part  of  the  consideration  for  the  transfer 
of  the  land,  or,  in  answer  to  the  third  point,  treat  it  as  a  part  of  the  con- 
sideration on  sale  attributable  to  something  personal  to  the  owners,  of 
which  Section  25  (4)  (d)  would  authorise  the  deduction. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be  refused  and  the 
Referee's  determination  upheld. 

Lord  Salvesen  (after  reciting  the  circumstances)  said  ;  The  appel- 
lants' first  contention  is  that,  the  property  in  question  having  been 
compulsorily  acquired,  no  occasion  for  the  payment  of  increment  value 
duty  in  the  sense  of  Section  1  (a)  of  the  Finance  Act  has  arisen.  That 
section  provides  for  the  duty  being  leviable   "on  the  occasion  of   any 
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"transfer  on  sale  of  the  fee  simple  of  the  land  or  of  any  interest  in  the 
' '  land  in  pui'Siiauce  of  any  contract  made  after  the  commencement  of  this 
"  Act."  The  appellants  say  that  there  has  been  no  sale  of  the  land,  or, 
at  all  events,  no  sale  in  pursuance  of  a  contract.  If  they  arc  right,  the 
owner  of  land  acquired  under  compulsory  powers  would  be  exempt  from 
increment  value  duty,  although  it  is  probably  to  such  cases  that  the  prin- 
ciple of  the  Act  is  most  plainly  applicable,  for  the  enhanced  value  is  due,, 
not  to  any  act  of  the  owner,  but  to  the  requirements  of  the  community 
through  its  public  departments  (as  in  this  case),  or  for  the  benefit  of  the 
community,  as  in  a  case  where  the  lands  are  acquired  for  the  construction- 
of  a  railway  or  similar  public  undertaking. 

I  was  at  first  impressed  with  the  appellants'  contention  on  the  literal 
language  of  Section  1  («.),  but  I  have  come  to  be  of  opinion  that  the 
leading  words  of  the  clause  are  "transfer  on  sale,"  and  that  the  words  "in 
"  pursuance  of  any  contract  made  after  the  commencement  of  this  Act" 
are  merely  intended  to  exclude  transfers  which  have  in  fact  been  inade 
after  the  Act,  but  in  pursuance  of  contracts  entered  into  before  it.  Now, 
I  think  there  can  be  no  doubt  that  there  has  been  here  a  "  transfer  on  sale  " 
of  the  fee  simple  of  the  land.  The  disposition  which  the  appellants  them- 
selves granted  uses  the  word  "sell,"  although,  of  course,  it  discloses  that 
the  sale  was  made  imder  compulsory  powers'.  Whether  the  sale  was  made 
in  pursuance  of  a  contract  in  the  ordinary  meaning  of  the  word  "  contract " 
is  more  open  to  question.  In  the  case  of  Heron  (18  D.,  917),  Lord  President 
McNeill,  speaking  of  a  case  where  a,  railway  company  took  lands  under 
statutoiy  powers  without  an  agreement  with  the  owner,  but  on  the  footing 
that  compensation  to  him  should  be  ascertained  by  arbitration,  said  that 
the  owner's  claim  arose  "  not  from  a  contract  of  sale  nor  from  contract  of 
"  any  kind  but  ex  lege"  and  that  "the  Legislature  accordingly  deals  with 
' '  the  claim  of  a  party  whose  lands  are  thus  taken  or  deteriorated  without 
"  an  agreement  with  him  as  being  a  claim,  not  for  the  price  of  lands  due 
' '  under  a  contract  of  sale,  but  as  compensation  awarded  for  the  loss  and. 
' '  detriment  sustained  by  the  ownet."  On  the  other  hand,  it  cannot  be 
left  out  of  account  that  in  subsequent  cases,  as,  for  instance,  that  of  the 
Forth  and  Clyde  Junction  Railway  Company  (2  M.,  68i),  and  the  Lord 
Advocate  (1908,  S.C,  566),  a  different  view  has  been  taken,  that  view 
being  thus  expressed  by  Lord  Cowan  in  the  former  case  :  "  The  special  act 
"  is  substantially  an  offer  of  the  land  by  the  landowner  to  the  company, 
"  and  notice  by  the  company  of  their  intention  to  take  the  land  is  accept- 
"  ance  of  that  offer,"  and  that,  he  says,  makes  a  contract  of  sale  (at 
p.  693) :  and  Lord  Johnston,  who  was  Lord  Ordinary  in  the  later  case 
cited,  said  :  "  According  to  the  generally  accepted  doctrine,  the  Act  which 
' '  confers  compulsory  powers  is  the  equivalent  of  an  ofEer  of  the  property,, 
"and  the ,  company's  notice  to  treat  is  the  acceptance;  even  when  the- 
"  consideration  has  to  be  fixed  by  arbitration,  a  purchase  is  completed 
"  past  resiling  on  either  side." 

In  the  Pirst  Division,  as  I  read  the  opinions,  the  same  view  was  taken 
on  this  matter,  although  a  somewhat  different  result  wa«  arrived  at  I 
think,  therefore,  in  construing  the  Finance  Act,  1910,  we  are  bound  to- 
do  so  with  reference  to  the'state  of  the  law  that  had  been  fixed  as  at  its- 
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(late  ;  and  that  a  transfer  of  land  under  compulsory  powers  is  a  "  transfer 
"on  sale"  ;  and  if  the  notice  to  acquire  was  sent  after  the  date  of  the 
Act,  that  the  sale  takes  place  in  "  pursuance  of  a  contract "  within  the 
meaning  of  Section  1  (a). 

I  have  been  greatly  aided  in  reaching  this  result  by  Section  38,  Sub- 
section (3),  which  is  in  these  terms  :  "  For  the  purposes  of  the  Lands 
"  Clauses  Acts  as  incorporated  with  any  special  Act  the  amount,  if  any, 
■'■  payable  by  the  transferor  as  increment  value  duty  shall  not  be  treated 
"  as  part  of  the  costs  or  expenses  of  a  conveyance  of  land,  and  shall  not 
"be  taken  into  account  in  assessing  the  compensation  to  be  paid  to  the 
"  transferor."  Now,  I  think  that  section  plainly  contemplates  that  the 
owner  of  lands  taken  under  compulsory  powers  may  be  assessed  for 
increment  value  duty,  as  it  makes  careful  provision  for  his  paying  such 
duty  and  having  no  recourse  against  the  statutory  purchaser  in  respect  of 
it.  I  have  therefore  come  to  be  of  opinion  that  the  appellants'  leading 
.contention  fails. 

The  appellants'  next  contention  was  that  the  sum  of  £260,  being 
allowed  as  compensation  for  disturbance  in  respect  of  the  compulsory  pur- 
chase, did  not  form  part  of  the  consideration  for  the  transfer  of  the  land. 
The  Referee  has  negatived  this  contention,  and  I  agree  with  him.  The 
.purchasers  acquired  nothing  but  the  land,  and  it  was  for  the  land  that  the 
full  price  of  £2,900  was  paid.  The  arbiter  so  states  it  in  bis  award  dated 
December  9,  1913.  The  case  of  The  Commissioners  of  Inland  Rerenne 
(14  R.  (H.L.),  33),  although  cited  by  the  appellants,  appears  to  me  to  be 
conclusive  against  them  on  this  point. 

The  appellants'  third  contention  was  that  the  sum  of  £  260  must  be 
regarded  as  part  of  the  total  value  attributable  to  a  matter  personal  to  tlie 
owners  in  the  sense  of  Section  25  (4)  (d)  of  the  Finance  Act,  on  the  ground 
that  it  was  really  the  price  paid  for  the  liberty  of  the  owner  to  deal  with 
his  property  as  he  chose.  On  this  matter  I  refer  to  the  opinion  which  I  , 
delivered  in  the  case  of  The  Scottish  Newspaper  Publishing  Company, 
which  explains  my  reasons  for  holding  with  the  Referee  tlmt  it  does  not 
form  a  deduction  within  the  meaning  of  that  section.  This  sum  no  doubt 
entered  into  the  consideration,  but  not  into  the  total  value  of  the  land 
which  has  to  be  ascertained  by  estimate. 

Lastly,  the  appellants  argued  that  the  £260  should  be  treated  as  divi- 
sible proportionally  between  the  site  and  the  buildings  to  the  effect  of 
reducing  the  increment  value  to  £111  2s.  If  this  matter  were  open,  there 
would  be  a  great  deal  of  force  in  the  contention,  but  it  appears  to  me  to  be 
foreclosed  by  the  decision  in  Lumsden's  case.  I  am  therefore  for  affirming 
,the  decision  of  the  Referee  on  all  points. 

Lord  Cullen  concurred.— ([1916],  1  S.  L.  T.,  267.)  ■  ' 
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